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THE    UNITBD     STATES    v.    EDWARD   H.    TRACY    AND 
ANOTHER,  AS  EXECUTORS,  Ac,  IMPLEADED,  Ac. 

Joist   and   Sbybral  Bond.  —  Death   of   an   Oblioob. — Inboltknot. — 

£XE0UT0B8.  —  PaBTIES.  —  PLBADING.  —  StATS    PbAOTIOB. 

8ult  on  a  joint  and  several  bond  may  be  brought  against  the  executors  of  a 

deceased  obligor,  together  with  the  surviving  obligors. 
The  rule  as  to  showing  the  insolvency  of  the  surviving  obligors,  before  a  suit 

can  be  maintained  against  the  representatives  of  a  deceased  obligor,  has  no 

application  to  a  case  of  several  liability. 
The  State  practice  is  applicable  to  suits  at  law  in  this  Court. 

This  was  a  suit  at  common  law.  The  declaration  averred  the 
making  of  a  bond  by  four  obligors,  a  breach  of  the  bond,  the  death 
of  one  of  the  obligors  and  the  due  appointment  and  qualification  of 
the  two  defendants  herein  named,  as  his  executors,  subsequent  to 
the  breach.  The  remaining  obligors  and  the  executors  were  made 
defendants.  The  executors  demurred  on  the  ground  that  thej  were 
not  liable  jointly  with  their  co-defendants,  and  that  the  declaration 
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did  not  show  that  the  surviving  obligors  were  insolvent,  as  a  reason 
for  joining  the  executors  with  the  survivors,  as  defendants. 


E,  H.  Smith  {Assistant  •District  Attorney)  for  the  United 

States. 
C  TVacy  for  the  defendants. 

Blatchford,  J.  The  demurrrer  in  this  case  must  be  over- 
ruled, with  leave  to  the  defendants  demurring  to  answer,  on  pay- 
ment of  costs.  The  bond  is  a  joint  and  several  bond,  and  not  a 
joint  bond  only.  The  testator  of  the  executors  died,  as  the  dec- 
laration alleges,  after  the  breach  set  forth.  It  is  proper,  under 
the  State  practice,  now  applicable  to  a  suit  at  law  in  this  Court,  to 
sue  in  one  suit  all  the  parties  severally  liable  on  the  bond,  to  enforce 
the  several  liability  of  each.  The  executors  are  liable  on  the  bond, 
if  their  testator  was  liable.  He  was  liable,  at  the  time  of  his  death, 
on  the  fSskCts  set  forth  in  the  declaration.  The  suit  is  substantially 
a  several  suit  as  to  the  executors.  If  a  joint  suit  in  form  it  is  not 
such  in  substance.  A  several  judgment  can  be  had  in  it,  for  or 
against  the  executors,  in  like  manner  as  if  the  suit  were  against  the 
executors  alone,  The  form  of  the  suit  does  not  convert  a  several 
liability  into  a  joint  liability,  or  a  joint  and  several  liability  into  one 
wholly  joint  As  the  liability  of  the  testator  attached  in  his  lifetime, 
his  death  did  not  discharge  it,  and  his  executors  are  liable  to  re- 
spond for  it,  in  this  form  of  suit.  The  suit  is,  to  all  intents,  a 
suit  against  all  the  obligors  in  the  bond.  The  rule,  in  regard  to 
showing  the  insolvency  of  the  surviving  obligors,  before  a  suit  can 
be  maintained  against  the  representatives  of  a  deceased  obligor,  has 
no  application  to  a  case  of  several  liability. 
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JAITOAKT,  1876. 

THE  CANAL  BOAT  THOMAS  P.  THORN. 
Pabol  Aobxxmsht.— -Bill  ot  Ladikg. — ^Damagz    to   Casoo    on  Deck. 

A  canal  boat  was  loaded  full  of  malt  for  a  voyage  from  Lyons,  on  the  Erie 
Canal,  to  New  York.  She  also  brought  104  boxes  of  tobacco  on  deck.  The 
tobacco  was  injured  on  the  voyage  by  rain,  and  the  consignees  filed  a  libel 
against  the  canal  boat  to  recover  the  damage.  It  appeared  that  for  the 
malt  a  so-called  bill  of  lading  was  given.  It  had  a  printed  heading,  stating 
a  shipment  in  good  order  of  the  articles  mentioned  below,  to  be  carried 
under  deck  and  delivered  at  the  place  of  destination  stated,  in  like  good 
order  as  addressed;  and  below  this  was  an  entry  of  the  malt  with  address, 
under  which  was  written :  "  Shipped  by  James  Elmer,  as  above,  to  Eman- 
uel Hoffman,  104  boxes  of  tobacco.  Captain  to  collect,  on  safe  delivery,  28 
cents  per  100  lbs. ;  to  be  carried  on  deck  under  canvas."  This  document 
was  signed  by  the  shipper  of  the  malt,  the  shipper  of  the  tobacco  and  the 
captain  of  the  boat.  Evidence  was  given  tending  to  show  that  the  words 
"  to  be  carried  on  deck  under  canvas,"  had  been  written  in  after  the  paper 
was  signed  by  the  shipper  of  the  tobacco,  and  without  his  knowledge.  It 
appeared  that  the  agreement  for  the  carriage  of  the  tobacco  was  for  a  car- 
riage on  deck,  and  that  the  shipper  saw  it  aboard  on  deck,  and  made  himself 
acquainted  with  the  method  adopted  to  protect  it  from  the  weather,  and 
did  not  suggest  that  this  was  contrary  to  his  agreement : 

Meldy  That  the  contract,  as  to  the  mode  of  carriage  of  the  tobacco,  was  in  the 
parol  agreement  under  which  the  tobacco  was  received  on  board ; 

That,  on  the  evidence,  it  appeared  that  the  damage  resulted  merely  from  the 
carriage  of  the  goods  on  deck ;  that  all  reasonable  care  was  taken  of  it 
during  the  voyage ;  and  that  the  manner  of  its  stowage  and  protection  was 
known  to  and  assented  to  by  the  shipper  ; 

That  the  inference  was  that  the  damage  arose  without  fault  of  the  carrier, 
vxd  the  boat  was  not  liable. 
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Benedict,  J.  This  action  is  brought  by  Emanuel  Hofiboan  to 
recover  for  damages  dene  to  certain  tobacco  consigned  to  him  while 
being  transported  in  the  canal  boat  Thomas  P.  Thorn,  upon  the 
Erie  Canal  and  the  Hudson  River,  from  Lyons  to  New  York.  The 
tobHCCO,  when  shipped,  was  in  good  order.  It  was  carried  on  deck 
covered  with  tarpaulins,  and  upon  arrival  in  New  York  was  found 
damaged  by  water,  for  the  most  part  upon  the  top.  The  libellant 
seeks  to  recover  for  this  damage,  on  the  ground  that  a  bill  of  lading 
was  given,  which  provided  for  a  carriage  under  deck,  and  a  safe  de- 
livery at  the  place  of  destination,  without  exception  of  perils  of  nav- 
igation. What  is  termed  the  bill  of  lading  is  an  instrument  somewhat 
peculiar.  It  has  a  printed  heading  which  states  a  shipment,  by  one 
Myrick,  of  the  articles  mentioned  below,* and  declares  that  such 
articles  are  to  be  carried  under  deck,  and  delivered  at  the  place  of 
destination  in  like  good  order,  as  addressed.  Below  this  printed 
heading  is  an  entry  of  10,500  bushels  of  malt  addressed  to  N.  R. 
Myrick,  the  owner  of  the  vessel,  at  New  York. 

This  malt  constituted  the  main  cargo  of  the  vessel  and  filled  her 
liold.  Under  and  separate  from  the  entry  of  the  malt  upon  this 
document  is  written :  '^  Shipped  by  James  Elmer,  as  above,  to 
Emanuel  Hoffman,  104  boxes  of  tobacco.  Gapt.  collect  on  safe  de- 
livery 22  c.  per  100  lbs.,  to  be  carried  on  deck  under  canvas."  At 
the  bottom  of  the  page  are  afiixed  the  signatures  of  the  shipper  of 
the  malt,  the  shipper  of  the  tobacco,  and  the  captain  of  the  boat 
Testimony  is  presented  to  show  that  the  words  **  to  be  carried  on 
deck  under  canvas,"  were  inserted  after  the  document  had  been 
signed  by  the  shipper  of  the  tobacco,  and  without  his  knowledge. 
But  I  do  not  deem  it  necessary  to  determine  the  question  of  &ct 
whether  they  were  so  inserted,  for  the  reason  that,  if  these  words  be 
omitted,  still  the  instrument  cannot  be  held  to  be  a  contract  binding 
the  vessel  to  carry  the  tobacco  under  deck.  The  words  ''shipped 
as  above,"  do  not  necessarily  include  the  covenant  to  carry  under 
deck,  which  was  made  in  respect  to  the  malt,  and  may  be  consider- 
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ed  as  simpl J  referring  to  the  statement  of  a  shipment  on  the  boat. 
So  considered,  the  instrument  is  in  harmony  with  what  has  been 
shown  by  clear  evidence  to  have  been  the  understanding  of  the 
parties  to  the  transaction.  It  is  proved  beyond  dispute,  that  there 
was  no  thought  of  having  the  tobacco  carried  under  deck;  that  the 
agreement  upon  which  it  was  shipped  was  for  a  carriage  on  deck; 
that  the  shipper  saw  it  stowed  on  deck,  made  himself  acquainted 
with  the  method  adopted  to  protect  it  from  the  weather,  and  at  no 
time  suggested  that  such  a  carriage  was  contrary  to  the  agreement 
After  the  lading  was  completed,  the  bill  of  lading,  so  called,  was 
executed ;  and,  read  in  the  light  of  the  actual  understanding  of  the 
parties,  it  must  be  held  to  be,  as  far  as  the  tobacco  is  con- 
cerned, no  more  than  a  simple  acknowledgment  of  the  receipt 
of  104  boxes  of  tobacco  addressed  to  Emanuel  Hofiman.  The 
contract  upon  which  the  liability  of  the  boat  is  to  depend,  so 
&r  as  relates  to  the  mode  of  carriage,  is  to  be  found  in  the 
parol  agreement,  under  which,  as  is  most  clearly  proved,  the  tobacco 
was  received  on  board.  The  question  remaining,  then,  is  whether, 
upon  a  contract  to  carry  on  deck,  this  vessel  is  liable  for  the  wetting* 
of  this  tobacco.  It  is  manifest  that  the  injury  to  the  tobacco  arose 
simply  from  the  fact  that  it  was  carried  on  deck.  The  malt,  car- 
ried below,  although  an  article  easily  injured,  receiv^  no  damage, 
and  the  voyage  was  performed  with  usual  care,  and  without  disaster. 
Indeed,  there  is  evidence  of  a  statement  by  the  libellant,  that  tobacco 
must  of  necessity  be  injured  by  being  carried  on  deck.  But,  under 
a  contract  to  carry  upon  deck,  the  risk  of  any  damage  resulting  from 
the  place  of  carriage  rests  upon  the  shipper  (  The  Paragon^  1  Ware^ 
J.  830;)  and,  without  proof  of  negligence  causing  the  damage,  there 
can  be  no  recovery.  Here  the  evidence  shows  that  all  reasonable 
care  was  taken  of  the  tobacco  during  its  transportation;  that  the 
monner  of  stowing  and  covering  it  was  known  to  and  assented  to 
by  the  shipper;  and  the  inference  is  warranted  that  the  injury 
arose,  without  £Biult  of  the  carrier,  from  rain,  to  whidh  merchandise 
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tnamfOKted  on  deck  mt  uteeamnij  be  m  womb  degree  enwrf. 
Abj  lorn  mmng  from  dunege  Aw  oeoMiaBei  k  to  be  bonv  by 
tbedupper. 

I  in«^  dMefim,  dinia  the  libeL  witk  €0111  to  be  tend. 


For  UbeDanl,  &  Kau/mam. 
For  ckiment,  ^  C.  Dmcu. 
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COIXIBIOV. — SnTKAMBOAT  AliD  SmALL  BoAT. — ^PLXADINe. 

A  num  in  a  small  boal  taw  a  steamboat  appToaching  him,  two  or  three 
hundred  feet  away.  He  alleged  thai  the  steamboat  came  on  withoai 
•lacking  speed  and  stmck  his  boat  before  he  had  time  to  get  oat  of  the 
way ;  and  he  filed  a  libel  to  recover  for  the  damage  to  the  boat  : 

Jleldf  That,  on  this  ]i1)el,  which  conceded  the  obligation  of  the  small  boat  to 
get  out  of  the  way  of  the  steamboat,  if  she  had  time,  the  question  was 
whether  she  did  have  time ; 

That,  as  the  libel  stated  that  the  steamboat  was  two  or  three  hundred  feet 
away  when  she  was  seen,  the  small  boat  did  have  time  to  get  out  of  the 
way,  and  the  libel  must  be  dismissed. 

Bbnbdict,  J.  This  action  is  brought  to  recover  for  the  destrac- 
tion  ol  a  small  boat  which  was  crashed  between  a  canal-boat,  lying 
alongside  the  Columbia  Dock,  and  the  propeller  Missisquoi.  The 
statement  of  the  libel  is,  that  the  propeller  -was  seen  approaching 
when  200  or  800  feet  distant  and  then  was  hailed,  but  that  she 
came  on  without  slacking  her  speed  and  struck  the  small  boat  before 
the  man  in  the  boat  had  time  to  get  the  boat  out  of  the  waj. 
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llpon  this  libel,  which  concedes  the  obligation  of  the  small  boat 
to  get  out  of  the  way  of  the  approaching  tug,  if  given  time  to  do  so, 
the  question  is  whether  the  libellant  did  have  time  to  pnll  his  boat 
out  of  the  way  of  the  propeller,  after  the  propeller  was  seen  bj  him 
to  be  approaching.  The  weight  of  the  eyidenoe  is  that  he  had  such 
time.  Indeed,  this  may  be  said  to  appear  on  the  &ce  of  the  libel, 
as  it  is  quite  manifest  that  a  small  boat  with  a  man  in  it  could  be 
pulled  the  few  feet  necessary  to  take  her  out  of  the  danger  of  being 
crushed  between  the  boats,  sooner  than  the  propeller  would  more 
the  200  or  SOO  feet  she  is  stated  in  the  libel  to  have  been  distant, 
when  seen  and  hailed  by  the  libellant. 

The  libel  is  dismissed,  with  costs. 


For  libellant,  Bedfe^  Wilcox  4*  Hobbs. 
For  claimant,  Charles  E.  CraweU. 
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Collision  at  Pieb.— Fastkningb. 

A  steam  tug,  with  a  boat  alongside,  was  intending  to  take  her  out  of  a  slip  in 
which  they  were.  The  tide  pressed  the  tug  against  the  side  of  a  canal 
boat,  which  was  lying  fastened  to  the  side  of  the  pier.  The  captain  of  the 
tug  told  the  captain  of  the  canal  boat  to  get  out  more  fastenings  to  the 
wharf,  lest,  when  the  tug  started,  the  canal  boat  should  be  carried  away 
from  the  pier,  but  the  captain  of  the  canal  boat  did  nut  do  so.  When  the 
tug  started,  the  pressure  of  her  by  the  tide  against  the  canal  boat  carried 
the  latter  away  from  the  pier,  breaking  the  fastenings,  which  were  other- 
wise sufficient  to  hold  her,  and  carrying  her  against  another  vessel,  from 
which  collision  she  received  injury.  Her  owner  filed  a  libel  against  the 
tug.  to  recover  the  damage  : 
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Held,  That  the  canal  boat  waa  not  bound  to  get  out  the  extra  fastening; 

That,  if  the  tug  was  so  pressed  against  the  canal  boat,  she  ought  not  to  have 
started  her  engines  till  she  had  pushed  herself  away  from  the  canal  boat, 
as  she  could  have  done,  and  that  she  was  liable  for  the  damage. 

Benedict,  J.  This  action  is  brought  bj  the  owner  of  the  canal 
boat  Agnes,  to  recover  damages  occasioned  to  that  boat  while  lying 
moored  on  the  south  side  of  the  Pier,  at  the  foot  of  24th  Street,  in 
the  North  River. 

The  libel  alleges  that  the  Titan,  as  she  was  entering  the  slip, 
carelessly  came  in  contact  with  the  canal  boat.  The  answer  alleges 
that  the  Titan  at  no  time  came  in  contact  with  the  canal  boat, 
but  that  the  damages  complained  of  arose  from  the  fact  that  the 
canal  boat  was  so  improperly  &8tened,  that  she  went  adrift,  as  the 
Titan  was  going  out  of  the  slip,  by  the  force  of  the  ordinary  cur- 
rent attendant  upon  a  passing  vessel,  and,  while  so  adrift,  was  in- 
jured if  at  all  by  coming  in  contact  with  another  vessel  near  by. 

The  evidence  in  the  case  shows,  conclusively,  that  the  Titan  did 
come  in  contact  with  the  canal  boat,  although  it  is  not  certain 
that  any  injury  was  caused  by  the  first  contact ;  and  the  circum- 
stances as  proved  by  the  claimants  show  the  Titan  in  &ult  The 
claimants'  evidence  shows  that  the  Titan  came  alongside,  and  in 
contact  with  this  boat,  then  moored  at  a  pier  where  she  had  a  right 
to  be ;  that  while  the  boats  were  so  in  contact,  the  Titan  put  her  en- 
gines in  motion  to  go  out  of  the  slip  with  a  boat  she  had  taken 
along-side ;  and  that  the  pressure  of  the  tide  held  the  Titan  against 
the  canal  boat  so  firmly,  that  when  she  moved  she  took  the  canal 
boat  with  her,  breaking  the  line  which  fastened  the  eanal  boat 
to  the  inside  boat,  and  thus  placing  the  boat  adrift. 

The  master  of  the  Titan  admits  that  he  anticipated  this  result, 
and,  before  he  moved,  vainly  endeavored  to  persuade  the  master  of 
the  canal  boat  to  strengthen  his  &stenings;  and  he  now  claims 
that  the  omission  of  the  canal  boat  to  put  out  more  lines  when  re- 
quested, absolves  the  tug  from  all  responsibility.     But  the  canal 


JANUARY,  1875.  9 


The  Bark  Antilles. 


boat  was  under  no  obligation  to  be  so  &8tened  as  to  withstand  the 
action  of  the  Titan  under  such  circumstances.  She  was  sufficient- 
ly &8tened  to  hold  herself  against  any  tide  or  any  current  which 
the  Titan  might  make  in  the  slip,  and  she  was  not  bound  to  do 
more.  It  was  the  duty  of  the  tug,  when  she  found  herself  held 
by  the  tide  so  firmly  in  contact  with  the  canal  boat,  to  have  push- 
ed herself  clear  before  setting  her  engines  in  motion.  This  I  judge 
she  could  have  easily  done,  but,  if  not,  then  she  was  in  &ult  for 
placing  herself  in  such  a  position  in  respect  to  the  canal  boat 

The  decree  must  be  for  the  libellant,  with  a  reference  to  ascer- 
tain the  damages. 


For  libellant,  Bed^e,  Wilcox  ^  Hobbs. 
For  claimants,  A,  W,  Hall. 


JANUARY,  1875. 

THE  BARK  ANTILLES. 
Smuggling. — Goods  not  Entebsd  on  the  Manifest. 

In  order  to  sustain  a  libel  against  a  vessel  for  the  recovery  of  the  penalty 
imposed  by  the  34th  section  of  the  Act  of  March  2d,  1799,  (1  U.  8.  Stat,  at 
Large,  646),  for  the  importation  of  goods  not  entered  on  the  manifest,  it 
must  be  shown  that  the  vessel  belonged  in  whole  or  in  part  to  a  citizen  or 
inhabitant  of  the  United  States.  The  value  of  the  goods  omitted  must  also 
be  show^n.  f 

Benedict,  J.  Tbis  is  a  proceeding  in  rem  on  tbe  part  of 
the  United  States  to  enforce  against  the  bark  Antilles  a  penalty 
incurred  by  a  violation  on  the  part  of  her  master  of  the  24th  Section 
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of  the  Act  of  March  2d,  1799  (1  U.  S.  Stat,  at  Large,  646),  which 
provides  that  if  any  goods,  wares  and  merchandise  shall  be  import- 
ed or  brought  into  the  United  States,  in  anj  ship  or  vessel  belong- 
ing in  whole  or  in  part  to  a  citizen  or  citizens,  inhabitant  or  inhabi- 
tants, of  the  United  States,  from  any  foreign  port  or  place,  without 
having  a  manifest  containing  a  full  description  of  the  cargo,  in  such 
case  the  master  or  other  person  having  charge  of  such  ship  shall 
forfeit  and  pay  a  sum  of  money  equal  to  the  value  of  such  goods 
omitted  from  the  manifest 

The  allegations  of  the  libel  are  all  denied  by  the  answer.  An  ex- 
amination of  the  evidence  introduced  on  the  part  of  the  Government 
to  sustain  the  libel,  shows  at  least  two  fatal  defects  of  proof,  name- 
ly, that  there  is  no  evidence  to  show  that  the  vessel  belonged  in 
whole  or  in  part  to  a  citizen  or  citizens,  inhabitant  or  inhabitants, 
of  the  United  States ;  and,  further,  that  there  is  no  evidence  as 
to  the  value  of  the  goods  claimed  to  have  been  shown  to  have  been 
omitted  from  the  manifest. 

In  the  absence  of  any  evidence  upon  these  material  facts,  no  de- 
cree can  be  rendered  against  the  vessel. 
The  libel  is  accordingly  dismissed. 

For  the  United  States,  A.  W.  Tennetf,     District  Attorney. 
For  claimant,  BeebCy  Wilcox  ^  Hobbs. 
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FEBBUAKY,.1876. 

THE   STEAMSHIP  FANITA. 

Collision  in  East  Riveb.— Stbambb  and  Sohoonsb. — Lookout.— Lights. 

— Chanob  of  Coursb. — Eyidbnob. 

A  collision  occurred  hetween  a  steam  propeller  and  a  schooner,  in  the  East 
River,  on  the  evening  of  August  20th,  1870.  The  schooner  was  bound  up  the 
the  river,  against  the  ebb  tide,  with  the  wind  north-west  or  west  north- 
west, having  her  booms  off  to  starboard.  She  was  struck  on  her  starboard 
bow  by  the  propeller,  the  blow  cutting  in  angling  towards  her  port  quarter. 
She  claimed  that  she  made  the  lights  of  the  propeller  on  her  starboard  bow, 
when  she  was  about  150  yards  off  from  the  line  of  the  pier ;  that  she  kept 
her  course ;  and  that  the  propeller  would  have  passed  her  on  her  starboard 
side  but  the  propeller  ported  and  thus  ran  into  her.  The  propeller 
claimed  that  she  made  the  red  light  of  the  schooner  a  little  on  her  starboard 
bow,  and  ported,  so  as  to  pass  the  schooner  to  the  right,  and  steadied,  but, 
shortly  before  the  collision,  the  schooner,  then  being  on  the  propeller's  port 
bow,  changed  her  course  so  as  to  bring  herself  right  ahead  of  the  propeller, 
which  was  at  once  stopped  and  backed,  but  the  collision  could  not  then  be 
avoided ;  and  that  the  schooner  showed  no  green  light  at  any  time.  The 
man  at  the  wheel,  and  the  lookout  of  the  schooner,  were  her  only  witnesses, 
and  both  swore  that  there  was  no  change  of  course  of  the  schooner,  and 
that  her  lights  were  burning  bright  just  before  the  collision.  The  lookout 
testified  to  the  alleged  change  of  course  of  the  propeller.  The  man  at  the 
wheel  had  no  notice  of  "her  approach  till  just  at  the  moment  of  the  collision. 
The  captain  and  the  lookout  of  the  propeller  testified  that  they  saw  the 
schooner's  red  light,  and  ported  till  it  bore  on  the  propeller's  port  bow,  and 
after  that  saw  the  schooner  luff  across  the  propeller's  course  till  the  red 
light  went  out  of  sight ;  and  that  she  had  no  green  light  burning.  As  to  the 
lights  they  were  sustained  by  a  passenger.  They  did  not  agree  as  to  the 
bearing  of  the  red  light  when  first  seen,  one  putting  it  on  the  propeller's 
starboard  bow,  and  one  on  her  port  bow ; 
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Held^  That  the  evidence  from  the  srhooner  that  both  her  lights  were  set  and 
burning  was  overborne  by  the  evidence  from  the  steamer ;  and  that,  as  the 
propeller  saw  the  schooner's  red  light,  it  was  right  for  the  steamer  U> 
port; 

That,  on  the  evidence,  the  propeller  kept  a  good  lookout ; 

Tliat  the  collision  was  not  due  to  the  fact  that  the  propeller  was  not  navigate 
ing  in  the  middle  of  the  East  River ; 

That,  as  the  wheelsman  of  the  schooner  was  not  aware  of  the  approach  of  the 
propeller  till  just  before  the  collision,  and,  therefore,  had  no  special  reason 
for  keeping  his  course  with  reference  to  her,  the  evidence  from  the  pro- 
peller that  the  schooner  changed  her  course,  while  the  former  was  taking 
measures  to  avoid  her,  was  more  reliable  ; 

That  the  schooner  was  in  fault,  and  the  propeller  was  free  from  fault,  and  the 
libel  must  be  dismissed. 

Blatchford,  J.  This  libel  is  filed  bj  the  owner  of  the  schoon- 
er Samuel  G.  Miles,  against  the  steamship  Fanita,  to  recover  for 
the  damages  sustained  by  the  libellant  through  a  collision  which  oc- 
curred between  the  two  vessels  in  the  East  River,  between  New 
York  and  Brooklyn,  at  about  9  o'clock,  P.  M.,  on  the  20th  of 
August,  1870.  The  schooner  had  come  around  the  Battery,  and 
was  bound  to  Williamsburgh,  with  a  cargo  of  brick.  The  steamship 
was  a  propeller  of  434  tons  burden,  and  was  bound  down  the  river 
on  a  voyage  to  Philadelphia.  The  wind  was  north  west  to  west 
north  west,  and  the  schooner  was  sailing  up  with  her  booms  ofi*  to 
starboard.  The  tide  was  ebb.  The  stem  of  the  propeller  struck 
the  starboard  bow  of  the  schooner  between  her  forechains  and  her 
stem.  The  wound  went  in  as  &r  as  the  forehatch  of  the  schooner, 
a  distance  of  about  fourteen  feet,  in  a  direction  towards  the  port 
quarter  of  the  schooner,  and  on  a  line  which,  if  continued,  would 
have  reached  to  a  point  on  the  port  side  about  ten  feet  forward  of 
the  stem  of  the  schooner.  The  schooner  sank  immediately,  in 
from  40  to  45  feet  of  water. 

The  libel  alleges  that  the  schooner  had  all  her  regulation 
lights  set  and  burning  brightly,  and  a  competent  man  on  the  look- 
out, who  was  carefully  attending  to  his  duty,  and  a  competent  and 
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careful  man  at  the  wheel ;  that  she  had  reached  a  point  in  the  East 
River  to  the  westward  of  pier  10;  that  the  lights  of  the  propeller 
were  made  off  the  starboard  bow  of  the  schooner  and  ahead,  and  in 
snch  a  position  and  course,  that,  had  she  kept  it,  she  would  have 
passed  on  the  starboard  side  of  the  schooner,  the  schooner  then  be- 
ing about  150  yards  from  the  end  of  the  piers,  and  sailing  steadily 
along  upon  her  course ;  tliat  both  vessels  kept  on  their  respective 
courses  until  they  had  neared  one  another ;  that,  when  about  abreast 
of  pier  10,  the  propeller  suddenly  changed  her  course  by  porting, 
and  came  rapidly  upon  the  course  of  the  schooner,  and  upon  the 
schooner  ;  and  that  the  collision  was  the  fault  of  those  navigating 
the  propeller,  in  not  having  a  competent  and  careful  lookout,  attend- 
ing to  his  duty,  and  not  keeping  ia  the  middle  of  the  river  as 
required  by  law  to  do,  in  running  so  close  to  the  docks,  in  not 
keeping  her.  course,  and  not  keeping  upon  a  course  which  would 
have  carried  her  clear  of  the  schooner,  and  in  changing  her  course 
and  running  upon  the  schooner. 

The  answer  alleges,  that,  some  distance  before  the  propeller 
reached  pier  10,  those  in  charge  of  her  observed  the  red  light  of  the 
schooner  very  nearly  ahead,  bearing  about  half  a  point  on  the  star- 
board bow  of  the  propeller;  that  thereupon  the  wheel  of  the  pro- 
peller was  ported,  so  as  to  enable  her  to  pass  the  schooner  to  the 
right;  that  the  course  of  the  propeller  was  changed  sufficiently  to 
enable  her  to  safely  pass  the  schooner,  and  she  was  then  steadied  on 
her  course;  that  she  continued  on  such  course  until  shortly  before 
the  collision,  the  schooner  bearing  on  the  port  bow  of  the  propeller, 
when  the  course  of  the  schooner  was  changed,  so  as  to  bring  her 
directly  across  the  bow  of  the  propeller;  that  in  consequence,  the 
schooner  was  struck  by  the  propeller  and  sunk;  that  no  green  or 
starboard  light  on  the  schooner  could  be  observed  from  the  pro- 
peller; that  the  course  of  the  propeller  was  from  150  to  200  yards 
from  the  ends  of  the  piers;  that,  as  soon  the  danger  of  collision  be- 
came   apparent,  the  propeller  was  slowed  and  stopped ;  and  that 
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the  collision  was  caused  bj  the  fault  of  those  in  charge  of  the 
schooner,  in  trying  to  pass  to  the  starboard  instead  of  to  the  port 
side  of  the  propeller  and  in  crossing  the  coarse  of  the  propeller. 

At  the  time  of  the  collision  there  were  four  hands  on  board  of 
the  schooner,  namely:  Lancaster,  the  sailing  master,  who  was  at 
the  helm;  Mackey,  who  was  forward,  as  a  lookout;  a  cook,  who 
was  drowned  in  the  sinking  of  the  schooner;  and  another  hand, 
who  died  in  1873.  Lancaster  and  Mackey  have  been  examined  as 
witnesses  for  the  libellant. 

Lancaster  had  not  seen  the  lights  of  the  propeller  until  just  as 
the  propeller  was  striking  the  schooner,  and  then  he  saw  them  off 
his  fore  boom,  on  the  starboard  bow.  He  says  that  he  had  not 
heard  any  report  of  the  propeller  or  of  her  light,  from  Mackey, 
until  just  as  she  was  coming  into  the  schooner,  and  that,  when  he 
first  saw  her,  her  stem  was  but  a  very  few  feet,  probably  ten  or 
twelve,  from  the  schooner.  He  also  says,  that  he  had  made  no 
change. in  his  helm  after  he  came  around  the  Battery  and  before  the 
collision.  But  it  is  manifest,  that,  as  his  attention  had  not  been  di- 
rected to  the  propeller,  he  had  no  especial  reason  to  keep  his  helm 
steady,  or  to  keep  his  course  with  reference  to  the  propeller  as  an 
approaching  vessel.  The  propeller,  as  the  evidence  shows,  had  seen 
the  schooner  and  was  taking  measures  to  avoid  her,  relying  on 
the  fact  that  she  would  keep  her  course  ;  but  Lancaster,  the  man 
at  the  helm  of  the  schooner,  was  ignorant  of  the  approach  of  the 
propeller,  and  had  no  especial  reason  for  adhering  steadily  to  his 
course,  and,  therefore,  no  reason  for  remembering  particularly 
whether  he  did  or  did  not  shift  his  helm. 

Mackey  says  that  he  saw  the  propeller's  white  bow-light  a  quar- 
ter of  a  mile  off,  to  the  starboard,  which  was  the  leeward,  and  over 
the  starboard  bow,  and  that,  when  she  was  150  yards  off  from  the 
schooner,  she  sheered  across  the  course  of  the  schooner  and  ran 
into  the  schooner.  He  can  tell  nothing  as  to  any  change  of  course 
in  the  schooner. 
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Freeman,  the  master  of  the  propeller,  was  outside  of  the  pilot 
house,  forward,  directing  the  navigation  of  the  propeller,  the 
mate  being  at  the  wheeL  Tomlin,  a  Delaware  river  pilot,  attached 
to  the  propeller,  was  on  the  forecastle  deck,  acting  as  a  lookout. 
Freeman  testifies  that  the  propeller,  after  leaving  her  dock,  pier 
33,  East  River,  went  down  the  river  under  one  bell;  that  heport  ed 
to  go  under  the  stem  of  a  ferrj  boat  that  was  going  out  firom  the 
Fulton  Ferrj  slip  on  the  New  York  side;  that,  directly  after  com- 
ing out  from  under  the  stem  of  such  ferry  boat,  he  saw  the  schoon- 
er's red  light  nearly  directly  ahead,  about  a  half  a  point  on  his 
starboard  bow,  the  lookout  having  reported  a  red  light  ahead;  that, 
when  he  saw  such  red  light,  he  ported  his  wheel,  so  that  the  red 
light  got  to  be  a  point  and  a  half  on  his  port  bow;  that  he  was  look- 
ing at  the  schooner  through  a  glass,  and  ran  on,  having  hooked  on 
to  ftiU  speed,  and  saw  the  sails  of  the  schooner,  and  saw  her, 
when  she  was  150  or  200  feet  away,  luff  across  his  bows;  that  her 
red  light  went  out  of  sight,  and  he  saw  her  sails  go  across  his  bow; 
that  she  had  no  green  light  burning ;  and  that,  as  soon  as  he  saw 
her  luff  across  his  bow,  he  rang  to  slow,  stop  and  back,  and  star- 
boarded his  wheel,  but  the  propeller  struck  the  schooner  almost 
immediately. 

Tomlin  testifies  that  he  saw  the  red  light  of  the  schooner;  that, 
when  he  first  saw  it,  it  was  a  little,  -half  a  point,  on  his  port  bow; 
that  as  the  propeller  drew  ahead,  such  red  light  got  to  be  a 
point  on  her  port  bow;  that  such  red  light  continued  to  show 
until  the  vessels  were  200  feet  apart;  that  he  was  looking  at  the 
schooner  with  a  glass,  at  the  time;  that  the  red  light  went  out  of 
sight,  and  the  schooner  went  across  the  bow  of  the  propeller;  that 
he  saw  no  green  light  on  the  schooner;  that  the  propeller's  bells 
to  slow,  stop  and  back  were  rung  as  soon  as  it  was  discovered 
that  the  schooner  had  starboarded;  and  that,  if  the  schooner  had 
not  starboarded,  the  vessels  would  have  passed  port  to  port  150  feet 
apart 
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Ohl,  a  passenger  on  the  propeller,  ^ho  was  forward  of  her  pilot 
house  up  to  the  collision,  testifies  that  he  saw  the  red  light  of  the 
schooner  and  saw  no  other  light  on  her. 

Freeman  and  Tomlin  differ,  in  that  Freeman  says  the  red  light 
of  the  schooner  was  made  on  the  starboard  bow  of  the  propeller, 
before  the  propeller  ported  to  avoid  the  schooner,  while  Tomlin 
says  that  he  reported  the  red  light  to  Freeman  when  it  bore 
about  half  a  point  on  the  port  bow  of  the  propeller  and  that 
then  Freeman  ported  right  away.  But  they  agree  in  the  main 
features,  that  the  red  light  of  the  schooner  was  made ;  that  the 
propeller  ported  to  clear  the  schooner;  that  such  porting  brought 
the  red  light  to  a  safe  distance  on  the  port  side  of  the  propeller  for  1 

the  two  vessels  to  clear  each  other,  if  both  kept  their  courses,  and 
that  then  the  schooner  hid  her  red  light  and  came  across  the  bow 
of  the  propeller,  so  as  to  be  struck  as  she  was  struck.  They  also 
agree,  and  are  supported  in  this  by  Ohl,  that  it  was  the  red  light 
of  the  schooner  that  was  seen:  that  no  other  light  on  the  schooner 
was  seen  at  any  time ;  and  that  no  green  light  on  the  schooner  was 
seen.  Seeing  a  red  light  ahead  and  no  other  light,  and  no  green 
light,  indicated  a  vessel  drawing  across  from  starboard  to  port  of 
the  propeller,  and  made  it  proper  for  the  propeller,  in  the  dis- 
charge of  her  duty  of  avoiding  the  schooner,  to  port  her  helm.  If 
it  was  the  red  light  of  the  schooner  that  was  seen,  but  one  light  on 
her  having  been  seen,  porting  by  the  propeller  would  have  enabled 
her  to  clear  the  schooner,  such  porting  having  brought  the  red 
light  to  be  a  point  and  a  half  on  the  port  bow  of  the  propeller,  if 
the  schooner  kept  her  course.  It  follows,  therefore,  that,  as  the 
propeller  did  not  afterwards  starboard,  the  collision  must  have  been 
caused  by  a  change  of  course  in  the  schooner,  by  her  having  star- 
boarded after  she  had  been  seen  by  the  propeller  and  after  the 
propeller  had  taken  steps  to  avoid  her. 

Was  it  the  red  light  of  the  schooner  that  was  seen  ?  The  per- 
sons on  the  propeller  saw  but  one  light,  and  that  light,  they  say, 
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remained  in  view  till  thb  schooner  drew  across  the  bow  of  the  pro- 
peller, to  starboard  of  the  propeller,  and  then  disappeared.  The 
schooner  was  Struck  on  the  starboard  bow,  the  line  of  the  blow  be- 
ing  in  sach  a  direction  that  if  it  had  been  the  green  light  of  the 
schooner  that  was  seen  from  on  board  of  the  propeller,  such  light 
would  not  have  gone  out  of  view  before  the  blow.  Everything, 
therefore,  concurs  to  show  that  it  was  the  red  light  of  the  schooner 
that  was  seen.  If  so,  it  was  right  for  the  propeller  to  port  and  the 
schooner  must  have  starboarded. 

Testimony  was  given  by  Lancaster  and  Mackey  to  show  that 
both  of  the  colored  lights  of  the  schooner  were  burning  just  before 
the  collision.  So  &r  as  this  evidence  is  relied  on  to  establish  that 
the  schooner  had  a  green  light  burning,  which  ought  to  have  been 
seen  from  on  board  of  the  propeller,  when  the  schooner's  red  light 
was  shut  in,  I  do  not  think  it  overcomes  the  evidence  from  the 
propeller  that  no  green  light  on  the  schooner  was  visible  to  per- 
sons on  the  propeller  who  were  attentively  looking  for  the  lights  on 
the  schooner.  So  far  as  such  evidence  is  relied  on  to  establish 
that  it  was  the  green  light  of  the  schooner  that  was  seen  and  not 
her  red  light,  it  is  overborne  by  the  evidence  that  the  propeller  saw 
but  one  light  on  the  schooner,  and  that  that  light  was  shut  in  be- 
fore the  blow,  and  that,  after  it  was  shut  in,  no  light  on  the  schoon- 
er remained  visible. 

The  allegation  in  the  libel,  that  the  propeller  did  not  have  a 
competent  lookout  attending  to  his  duty,  is  not  supported. 

The  libel  alleges  that  the  propeller  was  in  fault  in  not  keeping 
in  the  middle  of  the  river,  and  in  running  so  close  to  the  docks. 
The  collision  was  not  in  any  manner  due  to  the  &ct  that  the  pro- 
peller was  not  further  off  from  the  docks,  or  was  not  in  the  middle 
of  the  river,  or  was.  too  close  to  the  docks,  except,  as  it  may  be 
said,  that,  as  the  schooner  was  not  in  the  middle  of  the  river,  the 
collision  would  not  have  happened  if  the  propeller  had  been  in  the 

middle  of  the  river.     There  was  abundant  room  for  the  propeller  to 
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clear  the  schooner,  between  the  schooner  and  the  New  York  docks, 
without  embarrassing  or  crowding  the  schooner,  if  the  schooner 
had  kept  her  course. 

There  is  no  allegation  in  the  libel  that  the  propeller  waa  in 
&ult  in  regard  to  her  rate  of  speed.  She  was  going  at  the  rate  of 
firom  7i  to  8  knots  an  hour  by  the  land,  with  the  tide.  The 
schooner  had  a  strong  and  &Yorable  wind  and  was  sailing  at  about 
the  same  speed  with  the  propeller.  On  all  the  evidence  it  cannot 
properly  be  said,  that  the  rate  of  speed  of  the  propeller  was  exces- 
sive or  improper. 

I  have  not  overlooked  the  testimony  as  to  the  position  in  which 
the  schooner  was  found  under  water.  But,  in  addition  to  the  fact 
that,  as  she  sank,  the  tendency  would  be  for  her  to  settle  down  in 
a  line  with  the  course  of  th^  tide,  I  do  not  perceive,  that  a  conclu- 
sion that  the  schooner  was,  when  struck,  in  a  line  with  the  course 
of  the  tide,  has  any  tendency  to  show  that  the  collision  did  not  take 
place  in  the  manner  and  under  the  circumstances  contended  for  on 
the  part  of  the  claimants. 

The  libel  must  be  dismissed,  with  costs. 

W.  B.  Beebe,  for  the  libellant 
J*  E.  Parsons,  for  the  claimants. 
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FEBRUARY,  1875. 
THE  STEAMBOAT  METROPOLIS. 

SXTPPLEBB.— LiSN.— ChABTSBBD   VbSSKL. — CrXDIT. 

The  steamboat  Metropolis,  belonging  to  the  N.  8.  S.  Co.,  a  Rhode  Island  cor- 
poration, was  chartered  to  the  N.  J.  S.  R.  R.  Co.,  a  New  Jersey  corporation, 
the  latter  to  yictcud  and  man  her  and  pay  all  her  bills.  Supplies  were 
famished  to  her  in  New  York  by  P.  &  V.  W.,  who  claimed  a  lien  upon  her 
therefor.  It  appeared,  that  the  supplies  were  furnished  on  printed  requisi- 
tions bearing  the  name  of  the  N.  J.  S.  R.  R.  Co.,  and  signed  by  G.,  as  the 
agent  thereof;  that  G.  was  also  the  purchasing  agent  of  theN.  S.  S.  Co.; 
that  supplies  for  steamboats  belonging  to  and  run  by  that  company  were 
also  furnished  by  P.  &  Y .  W.,  on  requisitions  made  out  in  the  name  of  the 
N.  S.  8.  Co. ,  and  signed  by  G. ,  as  agent  thereof ;  that  allbills  for  such  supplies 
were  promptly  paid  ;  that  the  N.  S.  S.  Co.  was  in  good  credit ;  that  the 
bills  for  the  supplies  in  question  were  made  out  to  the  steamboat  Metro- 
polis and  owners ;  and  that  P.  &  Y.  W.  went  to  one  place  to  obtain  pay  for 
bills  of  supplies  obtained  for  the  N.  S.  S.  Co.,  and  to  another  for  those 
obtained  for  the  N.  J.  S.  R.  R.  Co.,  and  sometimes  took  the  notes  of  the 
respective  companies  for  the  respective  bills : 

ffeldf  That,  on  these  facts,  the  supplies,  in  question  were  not  furnished  on 
the  credit  of  the  steamboat  Metropolis,  and  the  libellants  had  no  lien  on 
her  therefor. 

Blatchford,  J.  The  libel  in  this  case  alleges  that  the  engi- 
neer and  master  of  the  steamboat  Metropolis  obtained  from  the  libel- 
lants certain  articles  of  engineer  supplies  and  ship  chandlery  for 
the  use  of  said  steamboat ;  that  the  same  were  for  the  use  of  and 
-were  deliyered  on  board  of  said  steamboat,  in  the  port  of  New  York, 
in  June,  Jnljr,  August,  September  and  October,  1873 ;  that  said 
articles  were  delivered  on  the  credit  of  the  Tessel's  bottom ;  that  at 
the  said  times  the  said  steamboat  was  a  foreign  vessel,  and  was 
owned  bj  the  Narragansett  Steamship  Company,  a  Rhode  Island 
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corporation ;  and  that  said  articles  were  necessary  and  proper  for 
the  use  of  said  steamboat.  The  libel  prajs  for  process  against  the 
Tessel  and  that  she  may  be  condemned. 

The  Narragansett  Steamship  Company  appears  as  claimant  of 
the  steamboat,  and  its  answer  avers  that  at  and  before  the  times 
mentioned  in  the  libel,  it,  being  a  Rhode  Island  corporation,  was 
the  owner  of  the  said  steamboat,  and  had  chartered  her  to  the  New 
Jersey  Southern  Railroad  Company,  a  )^ew  Jersey  corporation; 
that,  by  the  terms  of  said  charter,  the  latter  company  was  to  victual 
the  vessel,  furnish  supplies,  keep  her  in  good  order,  and  pay  all  her 
bills  while  navigating  under  said  charter;  that,  in  pursuance  of  said 
charter,  the  latter  company  took  possession  of  the  vessel  and  navi- 
gated her  under  said  charter  during  all  the  time  mentioned  in  said 
charter ;  that  the  latter  company  was  also  the  charterer  of  other 
steamboats  upon  the  same  terms  and  conditions;  that  such  facts 
were  known  to  the  libellants ;  that  work  and  labor  were  performed, 
and  materials  were  furnished,  by  the  libellants  upon  and  to  all 
of  said  vessels,  and  were  done,  performed  and  furnished  upon  the 
credit  of  the  latter  company,  and  not  upon  the  credit  of  the  Metro- 
polis, and  in  law  constituted  no  lien  upon  said  vessel ;  that  the  la- 
bor done  and  the  materials  furnished  to  the  Metropolis  were  not 
done,  performed  or  furnished  upon  the  credit  of  said  steamboat,  and 
did  not  constitute  any  lien  upon  her ;  that  the  claimant,  as  owner, 
is  not  liable  for  said  claim;  and  that,  therefore,  it  cannot  constitute 
any  lien  upon  the  vessel. 

The  case  was  tried  entirely  upon  testimony  brought  out  in  the 
presentation  of  the  case  on  the  part  of  the  libellants,  the  claimant 
not  having  called  any  witnesses. 

The  libellants  were  furnishers  of  engineers'  stores  and  ship  chand- 

«  

lery,  keepihg  a  store  in  the  city  of  New  York,  and  the  articles  in 
question  were  furnished  from  such  store  and  were  supplied  to  and 
were  used  on  board  of  the  Metropolis.  They  were  all  of  them 
ordered   by   requisitions,    each  of  which  was  partly  in  writing  and 
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partly  in  print,  being  a  printed  blank  filled  up.  The  blank  as  print- 
ed, read  thus :  "Be  careful  to  obtain  receipts  for  stortffc  delivered. 
New  Jersey  Southern  Railroad,  Purchasing  Agent's  Office,  Pier  28, 
North  RiTcr.    No.  .     New^York,  1873. 

M  Please  supply 

with  the  following  specified  articles,  viz : 

Purchasing  Agent 
Note.  Please  render  bills  promptly  and  write  therein  the  number 
and  date  of  each  requisition."  Each  requisition  had  its  number,  and 
its  date  by  month  and  day,  and  the  names  of  the  libellants,  and  the 
name  of  the  steamboat  Metropolis,  and  the  description  of  the  arti- 
cles to  be  su{^lied,  filled  into  the  proper  blanks ;  and  each  was 
signed  "A.  Gould"  before  the  printed  words  "Purchasing  Agent." 
The  Narragansett  Steamship  Company  was,  at  the  same  time,  ob- 
taining supplies  from  the  libellants  for  steamboats  owned  by  it, 
which  it  was  running  itself,  and  which  were  not  run  by  the  New 
Jersey  Southern  Railroad  Company  under  charter ;  and  the  libel- 
lants, at  the  same  time,  were  furnishing  supplies  to  boats  other  than 
the  Metropolis,  which  were  run  by  the  latter  company.  A.  Gould, 
the  same  person  who  was  Purchasing  Agent  for  the  one  company, 
was  Purchasing  Agent  for  the  other  company.  The  two  compan- 
ies had  a  common  office  in  the  city  of  New  York,  where  Gould 
transacted  such  business  of  each  company  as  related  to  supplies  for 
the  boats  run  by  the  respective  companies.  The  libellants  furnished 
supplies  to  the  boats  run  by  the  Narragansett  Steainship  Company 
on  printed  blank  requisitions  filled  up,  which  were  in  printed  form, 
like  the  printed  forms  of  the  requisitions  for  the  supplies  furnished 
to  the  Metropolis,  except  that  they  were  beaded  in  print  "Narra- 
gansett Steamship  Company."  They  were  signed  "  A.  Gould,  Pur- 
chasing Agent."  The  libellants  delivered  their  bills  to  Gould,  at 
his  said  office,  for  the  supplies  furnished  to  the  several  boats  run  by 
the  two  companies  respectively.  The  bills  for  the  supplies  in  ques- 
tion were  made  out  to  "  Steamer  Metropolis  and  owners."    When 
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the  bills  were  rendered  to  Gould,  he  sorted  them  out,  and,  in  accor- 
dance with  his  directions,  the  libellants  went  to  one  place  to  get  paj 
for  the  articles  supplied  to  the  boats  ran  by  the  Narragansett  Steam- 
ship Company  and  to  another  place  to  get  pay  for  the  articles 
supplied  by  the  New  Jersey  Southern  Railroad  Company.  In 
the  course  of  such  business  the  libellants  took,  for  some  of  their  bills 
for  the  former  articles,  promissory  notes  made  by  the  former  com* 
pany,  and  for  some  of  their  bills  for  the  latter  articles  promissory 
notes  made  by  the  latter  company.  All  notes  ever  given  to  the 
libellants  by  the  former  company  were  paid,  and  all  supplies  ever 
furnished  by  the  libellants  to  boats  run  by  the  former  company 
haye  been  paid  for. 

On  the  foregoing  facts,  this  case  presents  a  very  dififorent  aspect 
from  one  where  supplies  are  furnished  to  a  vessel  in  a  foreign  port, 
on  the  order  of  her  master.  The  libellants  could  have  no  claim 
against  the  Narragansett  Steamship  Company  for  the  supplies  fur- 
nished by  them  to  the  Metropolis,  furnished  under  the  circumstances 
and  on  the  requisitions  shown  in  evidence.  It  was  clearly  under- 
stood by  the  libellants  that  they  were  not  supplying  the  Metropolis 
on  requisitions  made  by  or  for  the  Narragansett  Steamship  Com- 
pany. In  receiving  the  requisitions  for  the  supplies  to  the  Met- 
ropolis, and  in  furnishing  such  supplies,  the  libellants  recog- 
nized Gould  as  acting  solely  as  purchasing  agent  for  the  New 
Jersey  Southern  Railroad  Company,  and  in  its  behalf.  They 
knew  the  distinction  between  the  two  companies,  and  they  knew, 
from  the  requisitions  made  in  the  names  of  the  two  companies  re- 
spectively, that  the  supplies  to  the  Metropolis  were  not  furnished 
by  them  on  requisitions  made  by  Gould  as  purchasing  agent  for 
the  Narragansett  Steamship  Company,  while  supplies  to  other  boats 
were  furnished  by  them  on  requisitions  made  by  Gould  as  purchas- 
ing agent  for  that  company.  On  all  the  facts  it  must  be  held,  that  the 
supplies  were  not  furnished  to  the  Metropolis  on  her  credit,  or  on 
the  credit  of  herself  and  of  the  Narragansett  Steamship  Company, 
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as  her  owners.  It  clearly  appears  that  the  Narragansett  SteamEhip 
Oompanj  had  credit,  upon  which  supplies,  if  to  be  obtained  bj  or 
for  them,  for  the  Metropolis,  could  have  been  obtained,  and  thnt  the 
libellants  knew  that  Within  the  principles  laid  down  in  the  case  of 
The  Grapeshot  (9  WaUace,  129),  The  Lulu  (10  Id.  192), 
The  Kahrama  (  Id.  204),  and  The  Patapsco  (18  Id.  829),  no 
lien  was  created  on  the  yessel  in  fftTor  of  the  libellants,  and  the  libel 
must  be  dismissed,  with  costs. 


Salter  ^  Covnng^  and  E.  H.  Otcen^  for  the  libellants. 
William  Allen  Butler^  and  T  B.  SliUfnan,  for  the  claimant. 


FEBRUARY,  1876. 
THE  UNITED  STATES  v.  DANIEL  BUTTERFIELD,  et  al. 

HOTION  TO  CORBEOT  AOBBED  STATEMENT  OF  FaOTS. — TeiAL.— NeW  TbIAL. — 

Laches. — Trbasubt  Depabtment. 

A  suit  was  brouglit  against  B.,  who  had  been  Assistant  Treasurer  of  the 
United  States,  and  against  Jiis  sureties  on  his  official  bond.  It  was  tried 
on  an  agreed  statement  of  facts,  which  included  an  account  from  the 
Treasury  Department  at  Washington.  One  question  in  the  case  was  as  to 
the  right  of  the  defendant  B.  to  an  allowance  of  certain  commissions  on  the 
sale  of  stamps,  which  commissions  exceeded  the  claim  against  him.  The 
Court  made  a  decision  that  he  was  entitled  to  the  allowance  and  that  there 
must  be  judgment  for  the  defendant  (See  7  Ben.,  412.)  Before  any  order 
or  judgment  was  actually  entered,  the  United  States  District  Attorney 
made  a  motion  to  the  Court  for  leave  to  correct  the  agreed  statement  of 
facts,  on  affidavits  setting  forth  that  the  statement  was  erroneous,  because 
it  did  \iot  show  that  the  allowance  in  question  had  been  in  fact  made : 

Held,  That,  as  there  was  nothing  in  the  minutes  of  the  Court  showing  any 
action  by  the  Court  on  the  evidence  submitted  to  it,  itjmust  be  held  that  the 
trial  was  not  concluded  ; 
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Tliat,  therefore,  tlie  rules  applicable  to  new  trials  were  not  to  be  invoked ; 

That,  to  justify  the  Court  in  granting  the  motion,  it  must  be  shown  not  only 
that  the  plaintiff  had  not  been  guilty  of  laches,  but  that  the  statement  of 
facts  was  actually  erroneous  in  the  particular  in  question ; 

That,  although  the  District  Attorney  had  been  shown  not  to  be  guilty  of 
laches,  it  had  not  been  shown  that  the  oflicera  of  the  Treasury  Department 
charged  with  tlie  duty  of  stating  the  accounts  between  the  United  States 
and  B.  had  not  been  guilty  of  laches,  nor  had  it  been  shown  how  the 
alleged  error  arose ; 

That,  therefore,  the  motion  must  be  denied,  with  leave  to  renew  it  on  fur- 
ther papers. 

'After  the  decision  made  by  the  court  in  this  case,  which  is  re- 
ported in  the  7th  volume  of  these  Reports  (jp,  412),  the  District  At- 
torney of  the  United  States  made  a  motion,  on  affidavits,  for  leave 
to  put  in  further  evidence,  tending  to  show  a  mistake  of  fact  in  the 
Treasury  statement  on  which  the  case  had  been  submitted  to  the 
Court.  The  defendants  raised  the  objection  that  the  application  wad 
substantially  one  for  a  new  trial,  and  that  a  proper  case  for  grant- 
ing a  new  trial  had  not  been  made  out. 

George  Bliss,  {District  Attorney),  for  the  United  States. 
William  D.  Shipman,  for  the  defendants. 

Blatchford,  J.  I  do  not  think  it  can  be  said  that  the  trial  of 
this  cause  has  yet  been  concluded.  There  is  nothing  in  the  min- 
utes of  the  Court  showing  any  action  by  the  Court  on  the  evidence 
submitted  to  it,  which  evidence  consisted  wholly  of  the  written  state- 
ment agreed  to  by  the  parties.  I  think,  therefore,  that  the  rules 
applicable  to  new  trials  are  not  to  be  invoked.  Therefore,  if  a 
proper  case  be  shown,  the  plainti%  may  be  allowed  to  withdraw 
their  assent  to  the  agreed  statement  of  facts.  To  justify  the  Court 
in  allowing  this,  it  must  not  only  be  shown  that  the  plainti&  have 
not  been  guilty  of  laches,  but  the  Court  must  see  that  the  agreed 
statement  of  facts  is  in  fact  wrong  in  the  particular  in  which  it  is 
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alleged  to  be  wrong.  The  agreed  statement  is  a  formal  stipulation, 
signed  by  the  District  Attorney  and  by  the  attorney  for  the  defen- 
dants, stating  that  the  parties  agree  on  th^  fiicts  therein  set  forth. 
The  afSdayit  of  the  District  Attorney,  on  which  the  motion  is  now 
made  by  the  plaintiffs  to  amend  such  statement  of  fiicts  in  the  re  • 
spects  indicated  in  such  affidavit,  and  that  the  decision  rendered  by 
the  judge  hei*ein  be  changed  accordingly,  and  that  judgment  be 
ordered  as  the  facts  require,  sets  forth  that  the  agreed  statement 
was  erroneous,  in  that  the  amounts  therein  stated  to  have  been  allow- 
ed to  the  defendant  Butterfield  as  commissions  on  sales  of  stamps 
should  haye  been  $85,084.46  instead  of  $73,645.64,  and  that  con- 
sequently the  claim  of  the  defendant  Butterfield  to  be  allowed  the 
further  sum  of  $9,836.23  was  and  is  unfounded,  because  that  sum 
had  been  allowed  to  him  by  allowing  to  him  the  $85,084.46.  It 
also  sets  forth  that  the  error  arose  from  mistakes  made  by  certain 
clerks  in  the  Treasury  Department  in  making  up  the  account  on 
which  said  statement  of  facts  was  based,  and  that  said  account  did 
not  truly  state  the  transactions  between  the  plainti&  and  the  defen- 
dant Butterfield,  and  that  such  errors  were  not  known  to  the  Dis- 
trict Attorney  at  the  time  of  the  trial,  but  that  as  soon  as  he  learned 

> 

them  he  brought  them  to  the  notice  of  the  attorneys  for  the  de- 
fendants. 

The  District  Attorney  has  been  guilty  of  no  laches,  but  it  is  not 
shown  that  the  officers  of  the  Treasury  Department  charged  with 
the  duty  of  stating  the  accounts  between  the  United  States  and  the 
defendant  Butterfield  have  not  been.  The  accounts,  when,  stated 
are  made  evidence  against  the  party  that  he  owes  to  the  United 
States  the  balance  of  money  shown  by  the  account  to  be  due  from 
him  to  the  United  States.  It  is  stated  in  the  agreed  statement  of 
fiicts,  that,  in  the  settlement  of  the  defendant  Butterfield's  stamp 
account  with  the  United  States,  they  allowed  him,  as  the  amount' 
of  commissions  to  wliich  he  was  entitled,  $73,645.64,  and  no  more. 
This  shows  that  a  settlement  or  statement  of  account  between  the 
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United  States  and  the  defendant  Butterfield  was  made  bj  the 
United  States.  A  copy  of  sach  statement  from  the  books  gf  the 
Treasury  Department  is  before  me,  showing  an  account  between  the 
defendant  Butterfield  and  the  United  States  in  respect  to  stamps, 
in  which  he  is  charged  with  $2,036,250.94  as  the  value  of  stamps 
delivered  to  him,  and  is  credited  with  the  same  sum,  made  up  by 
$1,669,689.50  remitted  by  him,  and  $73,645,64  commissions  al- 
lowed him,  and  $292,965.80  as  the  value  of  stamps  turned  over  by 
him  to  his  successor.  I£  in  fact  the  allowance  for  commissions  was 
$85,084.46  it  is  not  shown  when  the  error  in  the  statement  of  ac- 
count was  discovered  at  the  Treasury  Department,  or  by  whom,  or 
how  it  came  to  be  made,  or  that  it  ought  not  to  have  been  discover- 
ed sooner  than  it  was,  or  what  the  mistakes  are  that  were  made  by 
the  clerks,  or  who  the  clerks  were,  or  that  the  errors  were  not  known 
to  the  proper  officers  of  the  Department  when  the  agreed  statement 
of  facts  was  signed,  or  that  the  true  amount  allowed  for  commissions 
was  not  known  to  them  when  the  statement  of  account  was  made 
and  when  the  agreed  statement  of  feicts  was  signed. 

Moreover,  the  statement  annexed  to  the  affidavit  of  the  District 
Attorney,  as  showing  the  manner  in  which  the  alleged  error  arose, 
is  one  from  which  it  cannot  be  seen  how  such  alleged  error  arose, 
inasmuch  as  it  does  not  show  an  allowance  for  commissions  of  $11|- 
438.82  more  than  the  $73,645.64. 

On  the  papers  now  before  me  I  must  deny  the  motion,  with 
leave  to  the  plaintiflb  to  renew  it  on  further  papers. 
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SIGNEE, &c.,  ei.  aL 

Pastdu— Withdrawing  Appsabancs. 

A  suit  in  equity  was  brought  by  an  assignee  in  bankruptcy.  The  assignee 
absconded.  Defendant  moved  to  dismiss  the  bill.  In  a  cross  suit  brought 
against  the  assignee  and  others,  a  motion  was  made  to  withdraw  the  ap- 
pearance of  the  assignee,  and  that  other  defendants,  against  whom  an 
order  had  been  entered  taking  the  bill  pro  eonfeMOy  might  have  leave  to 
answer.  It  appeared  that  a  co-assignee  had  been  appointed,  but  had  not 
been  made  a  party  to  the  suit  .- 

Held^  That  the  motion  to  dismiss  could  not  be  entertained,  nor  any  further 
proceedings  had  in  the  first  suit,  until  proceedings  had  been  taken,  on 
notice  to  the  co-assignee,  to  bring  him  in  and  compel  him  to  elect  whether 
he  would  be  made  a  party  to  the  suit ; 

That,  as  the  assignee  was  personally  served  in  the  suit,  his  appearance  could 
not  be  withdrawn ; 

That  the  order  taking  the  cross-bill  as  confessed  must  be  vacated;  but,  be- 
fore that  suit  could  proceed,  the  co-assignee  must  be  made  a  party. 

These  were  cross  actions,  the  first  bj  Fenton,  as  assignee  in 
bankruptcy  of  Daniel  G.  Brown,  to  set  aside  a  chattel  mortgage 
held  bj  the  defendant  Gollerd,  which  was  commenced  in  December, 
1873 ;  and  the  other  by  Collerd,  seeking,  among  other  things,  to 
set  aside  the  bankruptcy  proceedings  as  fraudulent,  which  was 
commenced  in  March,  1874,  and  in  which  an  order  had  been  en- 
tered taking  the  bill  pro  confesso.  In  May,  1874,  Fenton  ab- 
sconded ;  a  motion  was  now  made  by  the  defendant  in  the  first  suit 
to  dismiss  the  bill,  or  that  the  complainant  give  security  for  costs, 
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and  a  motion  was  made  in  the  second  suit,  that  three  of  the  defen- 
dants might  hare  leave  to  answer  and  that  the  appearance  for  Fen- 
ton be  withdrawn.  It  appeared  on  the  motion  that  a  co-assignee 
with  Fenton  had  been  appointed  but  had  not  been  made  a  party  to 
either  action. 

Blatchfobd,  J.  As  to  the  motion  to  dismiss  the  bill  and 
proceedings  in  the  first  suit,  or,  if  that  motion  be  not  granted,  then 
that  the  plaintiff  give  security  for  the  costs  and  disbursements  of 
that  suit,  I  should  not  deem  it  proper  to  grant  either  motion,  on  the 
facts  shown,  even  if  the  suit  were  in  proper  shape  for  such  a  motion 
to  be  entertained.  But,  as  it  appears  that  there  is  a  co-assignee 
appointed  with  Fenton,  and  as  Fenton  has  absconded,  it  is  not  pro 
per  to  entertain  the  motion,  or  to  proceed  fiirtfaer  in  the  suit  until 
proper  proceedings  are  taken  by  the  defendant,  on  notice  to  the 
co-assignee,  to  bring  him  in  and  compel  him  to  elect  whether  he 
will  or  not  be  made  a  party  plaintiff  to  the  suit  and  become  responsi- 
ble for  its  conduct. 

As  to  the  motion  in  the  cross  suit,  that  the  defendants  Dick- 
inson, Brown  and  Taylor  have  leave  to  answer,  and  that  the  appear- 
ance for  the  defendant  Fenton  be  allowed  to  be  withdrawn,  I  should 
be  disposed  to  allow  the  three  defendants  named  to  answer,  were 
the  suit  in  proper  shape.  But,  before  the  suit  can  proceed  further, 
the  plaintiff  in  it  must  take  measures,  on  notice  to  the  co-assignee 
of  Fenton,  to  make  him  a  party  defendant  to  the  suit.  An  order 
may  be  entered  vacating  the  order  taking  the  bill  as  confessed 
against  the  defendants  Fenton,  Taylor,  Dickinson  and  Brown.  As 
the  defendant  Fenton  was  personally  served  with  process,  the 
appearance  for  him  cannot  be  withdrawn. 

In  all  other  respects  the  motions  in  the  two  suits  must  be  sus- 
pended, with  leave  to  bring  them  on  again,  after  the  proceedings 
have  been  had  in  respect  to  the  co-assignee. 


FEBRUARY,  1875.  20 


The  United  States  f>.  George  Hughes  et  cU. 


FEBRUARY,  1875. 

THE  UNITED  STATES  v.  GEORGE  HUGHES  kt  al. 

Rbyeitck  Laws. — Compellino  Prodcotion  of  Books  and  Papebs.— Ex 
Post  Faoto  Law. — Statute  of  Juke  22d,   1874,  §  5. 

The  fifth  section  of  the  Act  of  Jane  22d  1874  (18  U.  8.  Stat,  at  Large, 
187)  is  ejR  po9t  facto,  as  to  suits  tlicn  pending  for  violation  of  the  Revenue 
Laws  of  the  United  States,  and,  therefore,  unconstitutional  and  void. 

This  was  an  action  of  debt  to  recover  from  the  defendants  the 
valne  of  certain  importations  of  merchandise  alleged  to  have  been 
entered  bj  them  at  the  custom  house  in  New  York  City,  on  fraudu- 
lent invoices.  The  suit  was  begun  on  December  16th,  1878.  The 
defense  was  a  general  denial.  Qn  the  trial  of  the  cause,  the  Dis- 
trict Attorney  of  the  United  States  moved,  under  the  5th  section  of 
the  Act  of  June  22d,  1874  (18  U.  S.  Stat,  at  Large,  187),  that 
the  defendants  be  notified  to  produce  certain  books  and  papers,  spe- 
cifying in  the  notice  of  motion  the  facts  which  the  Grovemment 
expected  to  prove  by  such  books  and  papers.  The  defendants 
objected  to  the  issue  of  such  notice. 

For  the  U.  S.,   Thomas  Simatis,  and  Roger  Af.  Sherman, 
Assistant  District  Attorneys. 

For  defendants,  Sherburne  B.  Eaton. 

Blatghford,  J.  I  have  no  hesitation  in  saying  that  the  5th 
section  of  the  Act  of  June  22d,  1874  (18  U.  S.  Stat,  at  Large, 
187),  so  far  as  it  applies  to  this  suit,  is  an  ex  post  facto  law,  and 
therefore,  unconstitutional  and  void.  The  language  of  that  section 
is  as  follows :  ''  Sec.  5.  That  in  all  suits  and  proceedings  other, 
than  criminal,  arising  under  any  of  the  revenue  laws  of  the  United 
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Stotea,  the  Monaj  repreaenting  the  Govemment,  wbenever,  in  hia 
belief,  ftUT  boaineBB  book,  invoice,  or  paper,  belonging  to  or  under 
the  control  of  the  defendant  «-  cUimant,  will  tend  to  prove  any  al- 
legation made  by  the  United  States,  ma/  make  a  vritteD  motion, 
partionlarly  describing  such  htx^,  invoice,  w  paper,  and  setting  forth 
the  allegation  irhich  he  expects  to  prove ;  and  thereupon  the  t!kiurt 
in  which  suit  or  proceeding  is  pending  may,  at  its  discretion,  isaue 
a  notice  to  the  defetMUnt  or  claimant  to  produce  such  book,  invoice, 
or  paper  in  Courts  at  a  day  and  hour  to  be  specified  in  said  notice, 
which,  together  with  a  c<^y  of  said  motion,  shatl  be  served  formally 
on  the  defendant  or  claimant,  by  the  United  States  marBhal,  by 
delivering  to  him  a  certified  copy  thereof,  or  otherwise  serring  the 
aame  as  original  notioee  of  suit  in  the  same  Court  are  served ;  and  if 
the  defendant  or  claimant  shall  &il  or  refuse  to  produce  Buch  book, 
invoice  or  paper  in  obedience  to  such  notice,  the  allegations  stated 
in  said  motion  shall  be  taken  as  confessed,  unleee  hie  failure  or  refusal 
to  produce  the  same  shall  be  explained  to  the  satisfaction  of  the 
Court      And,  if  produced,  the  said  attorney  shall  be  pemiitted, 
under  the  direction  of  the  Court,  to  make  examination  (at  which 
examination  the  defendant  or  claimant,  or  hie  agent,  may  be  prea- 
ent)  of  such  entries  in  said  book,  invoice,  or  paper  as  relate  to  or 
tend  to  prove  the  allegation  aforesaid,  and  may  offer  the  same  in 
evidence  on  behalf  of  the  United  States.     But  the  owner  of  said 
books  and  papers,  his  agent  or  attorney,  shall  have,  subject  to  the 
order  of  the  Coart,  the  custody  of  them,  except  pending  their 
tion  in  Court  as  aforesaid."     It  cmnes  directly  within  the 
i  of  the  Supreme  Court  of  the  United  States,  in  the  cases 
minffS  T.  Missouri(i  Wallace,  277),  and  Ex  parte  Gar- 
'd.  338).      It  is  within  the  reasoning  of  those  cases,  and 
he  principles  laid  down  in  them.     It  is  a  law  which,  within 
lition  given  by  Judge  Chase,  in  Calder  v.  Bull  (3  Dallas, 
0) — which  is  a  leading  case  on  the  subjeot,  and  has  always 
lowed — reqaires  less  tesUmony  and  difierent  testimony  to 
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authorize  a  recovery,  than  was  required  when  the  offense  waa  com- 
mitted for  which  the  suit  is  brought.  It  has  always  been  held  that 
the  provisions  of  the  Constitution  of  the  United  States  {Article  1, 
section  9),  that  no  ex  post  facto  law  shall  be  passed  by  Congress, 
and  {Article  1,  section  10,)  that  no  State  shall  pass  any  ex  post 
facto  law,  apply  not  merely  to  criminal  laws  and  cases,  but  to  cases 
for  the  recovery  of  penalties  and  forfeitures.  The  point  of  conten- 
tion before  the  Supreme  Court  in  the  cases  of  Cummings  and  of 
Garland  was  in  regard  to  the  question  of  how  far  the  definition  of 
an  ex  post  facto  law  extended,  and  whether  a  given  provision  of 
law  amounted  to  the  infliction  of  a  penalty  or  punishment. 

In  the  case  of  Cummings,  the  Constitution  of  the  State  of  Mis- 
souri, adopted  in  1865,  contained  a  provision  requiring  that  every 
priest  and  clergyman,  in  order  that  he  might  continue  in  the  exer- 
cise of  his  profession  in  that  State,  and  be  allowed  to  preach  or 
teach,  should  take  and  subscribe  an  oath  that  he  never  had  aided 
the  rebellion  or  committed  certain  other  designated  acts,  and  that, 
if  he  exercised  such  profession  without  taking  and  subscribing  such 
oath,  he  should,  on  conviction,  be  punished.  Mr.  Cummings,  a 
priest  of  the  Roman  Catholic  Church,  was  indicted  and  convicted  in 
a  State  Court  of  Missouri,  for  teaching  and  preaching,  as  a  priest 
of  that  religious  denomination,  without  having  taken  such  oath. 
The  case  was  removed  to  the  Supreme  Court  of  the  United  States, 
and  that  Court  held  that  the  provisions  of  law  which  deprived  Mr. 
Cummings  of  the  privilege  of  acting  as  a  priest  or  minister,  and  of 
preaching  or  teaching,  imposed  a  penalty  for  some  acts  which  were 
innocent  at  the  time  they  were  committed,  and  increased  the  pen- 
alty prescribed  for  such  of  the  acts  specified  as  at  the  time  consti- 
tuted public  offenses,  and  in  both  particulars  violated  the  provision 
of  the  Federal  Constitution  prohibiting  the  passage  by  any  State  of 
an  ex  post  facto  law ;  and,  further,  that  they  violated  such  pro- 
vision of  the  Federal  Constitution,  by  altering  tl^e  rules  of  evidence 
with  respect  to  the  proof  of  the  acts  specified,  and  assuming  the 
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guilt  instead  of  the  innocence  of  the  party,  and  requiring  him  to 
establish  his  innocence  by  taking  the  oath,  instead  of  requiring  the 
Government  to  prove  his  guilt,  and  declaring  that  he  could  show 
his  innocence  only  by  taking  the  oath.  In  all  these  respects  the 
provisions  of  the  Constitution  of  Missouri  were  an  ex  post  faeio 
law. 

To  apply  these  principles  to  the  present  case,   if  the  defendants 
do  not  produce  these  books  and  papers,  as  required  by  the  5th  sec- 
tion of  the  Act  of  1874,  the  allegations  set  forth  in  the  written 
motion,  and  which  are  allegations  contained  in  the  declaration,  are 
to  be  taken  as  confessed.     The  defendants  are  obliged  to  produce 
the  books  and  papers  in  order  to  save  themselves  from  having  a 
judgment  entered  against  them.     They  are  required  by  the  statute 
to  establish  their  innocence  in  this  case  by  producing  the  papers, 
and  there  is  only  one  way  in  which  they  can  establish-  their  inno- 
cence, and  that  is  by  producing  the  papers.    That  is  precisely  what 
existed  in  the  case  of  Cummings.     The  fact  of  the  non- production 
of  the  books  and  papers  is  made  conclusive  evidence  of  the  guilt  of 
the  defendants,  unless  explained  to  the  satisfaction  of  the  Court. 
In  respect  to  the  acts  specified  in  the  declaration,  which  are  set 
forth  in  the  written  motion,  the  statute  alters  the  rules  of  evidence 
as  to  the  proof  of  those  acts.     The  language  of  the  Court  in  the 
case  of  Cummings  seems  to  me  to  entirely  cover  the  5th  section  of 
the  Act  of  1874,  as  applicable  to  a  pending  suit  to  recover  penalties 
and  forfeitures ;  for  I  intend  to  limit  my  decision  to  that  point,  and 
do  not  intend  to  express  any  opinion  about  that  section  in  its  applic- 
ability to  cases  arising  after  the  passage  of  the  statute  in  which  it  is 
found.     In  the  case  of  Cummings,  the  Court  held  that  the  disability 
imposed  on  the  party  to  act  as  a  teacher  or  a  preacher  constituted  a 
punishment  by  depriving  him  of  a  right  he  had  to  exercise  a  lawful 
avocation.     The  Court  then  go  on  to  give  the  definition  of  an  ex 
post  facto  law  which  is  found  in  Colder  v.  Bull  (above  cited),  and 
further  say  :  "  The  clauses  in  the  Missouri  Constitution,  which  are 
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the  subject  of  consideration,  do  not,  in  tenns,  define  any  crimes,  or 
declare  that  any  punishment  shall  be  inflicted,  but  thej  produce 
the  same  result  upon  the  parties  against  whom  thej  are  directed,  as 
though  the  crimes  -were  defined  and  the  punishment  was  declared. 
Thej  assume  that  there  are  persons  in  Missouri  who  are  guilty  of 
some  of  the  acts  designated.  Thej  would  have  no  meaning,  in  the 
C(»istitution,  were  not  such  the  &ct.  Thej  are  aimed  at  past  acts 
and  not  fiiture  acts.  Thej  were  intended  especiall j  to  operate  upon 
parties  who,  in  some  form  or  manner,  b j  action  or  words,  directlj 
or  indirectlj,  had  aided  or  countenanced  the  rebellion,  or  sjmpa- 
thized  with  parties  engaged  in  the  rebellion,  or  had  endeavored  to 
escape  the  proper  responsibilities  and  duties  of  a  citizen  in  time  of 
war ;  and  thej  were  intended  to  operate  bj  depriring  such  persons 
of  the  right  to  hold  certain  oflSces  and  trusts,  and  to  pursue  their 
ordinarj  and  regular  avocations.  This  deprivation  is  punishment ; 
nor  is  it  an j  less  so  because  a  waj  is  opened  for  escape  firom  it  bj 
the  expurgatorj  oath."  Just  so,  in  this  case,  a  waj  is  opened  for 
escape  firom  the  consequence  of  not  producing  the  books,  bj  produc- 
ing them.  ^'  The  framers  of  the  Constitution  of  Missouri  knew,  at 
the  time,  that  whole  classes  of  individuals  would  be  unable  to  take 
the  oath  prescribed.  To  them  there  is  no  escape  provided;  to  them 
the  deprivation  was  intended  to  be,  and  i»,  absolute  and  perpetual. 
•  .  .  Clauses  which  prescribe  a  penaltj  for  an.  act  of  this  nature 
are  within  the  terms  of  the  definition  of  an  ex  post  facto  law ;  thej 
impose  a  punishment  for  an  act  not  punishable  at  the  time  it  was 
committed." 

Then  followed  immediatelj  the  Garland  case  (4  WdUa/ie^ 
333).  That  case  arose  on  the  provision  of  the  Federal  Constitution 
which  prohibits  Congress  from  passing  an  e2r^o^//ac/o  law.  On 
the  24th  of  Januarj,  1865  (18  U.  S.  Stat,  at  Large,  424),  Con- 
gress passed  an  Act,  providing  that  thereafter  no  person  should  be 
admitted  to  practice  as  an  attomej  or  counsellor  in  anj  Federal 
Court,  or  should  continue  to  so  practice  bj  virtue  of  anj  previous 

3 


84  SOUTHERN  DISTRICT  OP  NEW  YORK, 


The  United  States  «.  George  Hughes  et  al. 


admiflsion,  unless  he  should  first  have  taken  and  subscribed  the  oath 
prescribed  by  the  Act  of  July  2d,  1862  (12  U.  S.  Slat,  at  Large, 
502),  to  the  efiect  that  he  had  not  given  aid  to  the  rebellion.  The 
Court  held,  that  this  operated  to  exclude  from  practising  law  in  the 
Federal  Courts  all  parties  who  had  offended  in  the  particulars  enu- 
merated ;  that  such  exclusion  for  past  conduct  was  punishment  for 
such  conduct;  and  that,  in  such  exclusion,  the  Act  imposed  a  pun- 
ishment for  some  of  the  acts  specified,  which  were  not  punishable  at 
the  time  they  were  committed,  and  for  others  of  the  acts  it  added  a 
new  punishment  to  that  before  prescribed,  and  was  thus  within  the 
inhibition  of  the  Constitution  against  the  passage  of  an  ex  post  facto 
law. 

In  its  application  to  the  present  case,  the  5th  section  of.  the 
Act  of  1874  seems  to  me  to  be  clearly  open  to  the  objections  stated 
in  the  cases  of  Cummings  and  Garland.  A  suit  jto  enforce  a  penal- 
ty or  a  forfeiture  is  a  suit  to  inflict  a  punishment  for  the  commission 
of  the  offence  set  forth  in  the  statuta  counted  upon  in  the  declara- 
tion. .The  Act  of  1874  provides,  that,  if  the  books  or  papers  are 
not  produced,  if  the  defendant  &ils  or  refuses  to  produce  them,  the 
allegations  stated  in  the  motion,  and  which  are  allegations  con- 
tained in  the  declaration,  shall  be  taken  as  confessed,  unless  the 
&ilure  or  refusal  is  explained  to  the  satis&ction  of  the  Court.  The 
only  way  to  escape  this  consequence  is  to  produce  the  books  or 
papers.  It  will  not  do  to  say  that  the  Court  must  grant  this  motion 
upon  the  theory  that  the  defendants  will  produce  the  books  and  pa- 
pers, and,  therefore,  that  the  question  will  not  arise,  and  that  then 
judgment  will  not  pass  against  the  defendants  by  confession.  The 
Act  must  be  construed  as  a  whole.  The  Court  must  contemplate 
that  the  defendants  will  &il  to  produce  the  books  and  papers. 

The  question  would  perhaps  be  presented  in  a  better  form  if  the 
motion  now  made  by  the  District  Attorney,  for  a  notice  to  be  issued 
requiring  the  defendants  to  produce  the  books  and  papers,  under 
the  5th  section  of  the  Act  of  1874,  were  to  be  granted  proforma^ 
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and  then  the  defendants  were  to  fSsdl  to  produce  the  books  and  papers. 
Then,  when  the  District  Attorney  shoald  ask  the  Court  to  take  as 
confessed  the  allegations  set  forth  in  his  motion,  the  Court  would, 
on  the  objection  of  the  defendants,  hold  that  this  could  not  be  done, 
because  the  statute  is  ex  posifacto^  as  applied  to  this  case,  and  un- 
constitutional. K  the  defendants  should  produce  the  books  and 
papers,  no  question  would  arise ;  except  that,  perhaps,  they  might 
produce  them,  and,  when  they  were  offered  in  evidence,  might  raise 
the  objection  that  it  was  equally  unlawful  for  the  Court  to  receire 
them  in  evidence  when  produced,  as  for  the  Court  to  give  judgment 
against  the  defendants  by  confession  because  of  their  non-production. 
But,  it  is  to  be  assumed,  that,  if  the  defendants  wish  them  to  be  ex- 
cluded, they  will  not  produce*  them  in  obedience  to  the  notice. 
However  this  may  be,  it  seems  to  me,  that,  in  a  case  of  this  kind, 
where  the  statute,  after  providing  for  the  serving  of  the  notice, 
specifies  what  shall  follow  if  the  party  &ils  to  produce  the  books  and 
papers,  the  Court  must  contemplate  the  consequences  of  a  fiiilure 
to  produce.  A  resort  is  had  to  this  procedure  with  a  view  on  the 
part  of  the  Government  to  the  entire  benefit  supposed  to  exist  in  the 
statute,  which  is,  that,  if  the  books  are  not  produced,  the  allega- 
tions are  to  be  taken  as  confessed.  If  the  notice  should  be  issued 
and  served,  and  the  defendants  should  &il  or  refuse  to  produce  the 
books  and  papers,  and  the  District  Attorney  should  then  make  a 
motion  to  the  Court  to  take  the  allegations  as  confessed,  I  should 
deny  the  motion,  upon  the  ground  that  to  do  so  would  be  to  enforce 
a  provision  of  law  that  is  unconstitutional  and  void,  as  being  ex 
post  facto.  Whether  it  would  or  would  not  be  more  advisable  to 
take  this  last  course  which  I  have  suggested,  is  for  counsel  to  con- 
sider. Of  coui^,  down  to  a  certain  point  in  the  statute,  there  is 
nothing  ex  post  facto  in  it.  It  is  the  penalty  afterwards  imposed 
that  makes  it  ex  post  facto  \  and  therefore,  the  Court,  when  called 
upon  to  issue  a  notice  of  the  kind,  must  contemplate  the  consequen- 
ces prescribed  in  the  statute.     At  the  same  time,  under  these  cir- 
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oumstances,  the  parties  l^ing  present  and  understanding  the  views 
of  the  Court,  such  a  notice  will,  if  it  shall  be  considered  more  de- 
sirable, be  issued  in  this  case,  that  not  being  regarded  as  a  prece- 
dent for  issuing  such  a  notice  in  any  other  case. 


FEBRUARY,  1876. 

IN    THE    MATTER    OF    JAMES    H.    DIGGLES   AND 
THOMAS  D.  MASON,  ALLEGED  BANKRUPTS. 

PRA.OTIOK  ON  Petition  to  Set  Aside  Composition. 

On  a  petition  to  set  aside  a  composition,  by  reason  of  an  alleged  payment, 
on  behalf  of  t^  bankrupts,  to  certain  creditors,  of  a  greater  percentage 
than  was  offered  under  the  composition,  for  the  purpose  of  inducing  them 
to  vote  for  the  composition,  which  allegations  were  contested,  the  Court 
ordered  the  clerk  to  call  a  meeting  of  all  the  creditors  described  in  the 
statement  produced  at  the  meeting  at  which  the  resolution  fo^  composition 
was  passed,  for  the  purpose  of  taking  testimony  as  to  the  facts  alleged, 
on  ten  day's  notice,  to  be  given  as  the  notice  for  the  first  meeting  was 
given,  and  stating  the  object  of  the  meeting,  the  notice  to  be  also  served 
on  the  debtors,  and  on  the  person  by  whom  the  payment  was  alleged  to 
have  been  made,  the  petitioners  to  have  the  affirmative  in  putting  in  such 
testimony,  the  clerk  to  report  the  testimony  to  the  Court,  and  the  matter 
then  to  be  brought  on  for  hearing  on  notice,  on  the  petition,  affidavits  and 
testimony. 

Li  this  case,  after  a  composition  ofiered  by  the  bankrupts  had 
been  confirmed  by  the  Court,  certain  of  the  creditors  presented  to 
the  Court  a  petition,  accompanied  by  afiidavits,  asking  to  have  the 
composition  set  aside  and  vacated,  on  allegations  that,  prior  to  the 
acceptance  of  the  composition,  certain  creditors  had  received  from 
one  Nichols,  who  was  acting  for  the  bankrupts,  forty  cents  on  the 
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dollar  of  their  claims,  and  were  thereby  induced  to  vote  to  accept 
the  proposed  composition  of  twentj-fiye  cents  on  the  dollar,  and  that 
those  fiicts  were  unknown  at  the  time  to  the  rest  of  the  creditors. 
On  this  petition,  an  order  to  show  was  made,  on  the  retam  to  which 
affidavits  were  presented  in  opposition  to  the  allegations  of  the 
petition. 

Blatchford,  J.    In  this  case,  let  an  order  be  entered  reciting 
the  filing  of  the  petition  of  Marshall  P.  Wilder  and  others,  and  the 
issuing  of  the  order  to  show  cause  thereon,  and  the  hearing  on  the 
same,  and  on  the  affidavits  in  support  of  and   in  opposition    to 
the  same,  and  referring  it  to  the  clerk  of  this  Court,  to  call  a 
meeting  before   him  of  all  the  creditors  whose  names  and  ad- 
dresses and  the  amounts  of  the  debts  due  to  them  are  shown  in 
the  statement  of  the  debtors  produced  at  the  meeting  at  which  the 
resolution  for  composition  was  passed,  bj  a  notice  often  days,  to  be 
given  in  the  manner  set  forth  in  the  form  of  order  calling  a  first 
meeting  for  composition,  such  notice  to  state  that  the  object  of  the 
meeting  is  to  take  testimony  as  to  whether  the  composition  of 
twenty-five  cents  on  the  dollar  set  forth  in  the  resolution  passed  at 
a  meeting  of  creditors,  held  November  9th,  1874,  cannot,  for  any 
cause  set  forth  in  said  petition  and  affidavits,  proceed  without  injus- 
tice or  undue  delay  to  the  creditors  or  to  the  debtors,  or  ought,  for 
any  such  cause,  to  be  set  aside^  for  the  reason  that  E.  R.  Mudge, 
Sawyer  &  Co.,   Wheelwright,  Anderson  &  Co.,  Converse,  Stanton 
k  Davis,  and  Fitzsimmons,  Clark  &  Co.,  creditors  of  said  debtors, 
received  firom  George  B.  Nichols,  prior  to  the  confirmation  of  said 
composition  by  the  Court,  forty  cents  on  the  dollar  for  their  claims 
against  said  debtors,  as  an  inducement  to  them  to  withdraw  their  op- 
position to  such  confirmation,  without  the  knowledge  of  such  &ct 
being  communicated  to  the  other  creditors,  or  to  the  Court,  prior  to 
such  confirmation,  and  assigned  their  claims  to  said  Nichols.     The 
order  will  also  provide  that  such  notice  shall  also  be  served  on  said 
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debtors  and  on  said  Nichols;  that  the  said  clerk  shall,  at  such  meet- 
ing, take  such  testimony  on  the  matters  aforesaid,  as  shall  be  pro- 
duced by  any  of  the  said  parties  on  whom  notice  is  to  be  served,  the 
said  petitioners  to  have  the  affirmative  in  putting  in  such  testimony ; 
and  that  the  clerk  shall  report  such  testimony  to  the  Court,  and 
the  matter  shall  then  be  brought  on  for  hearing,  on  notice,  on  said 
petiticm,  affidavits  and  testimony. 


(Buitm  §ifiin(t  of  §m  ^wk. 
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THE  STEAMBOAT  RHODE  ISLAND. 

CoLLiBiON  IN  Long  Island  Bottnd.—Stkameb  and  Tow.— Light. —Look- 
out.— Damages. 

The  Rhode  Island,  a  passenger  steamer,  bound  Westward  to  New  York 
through  Long  Island  Sound  in  the  night,  met  a  tug,  bound  to  the  East- 
ward, towing  two  barges,  one  astern  of  the  other,  upon  hawsers.  The 
O.,  which  was  the  stern  boat,  was  distant  about  a  thousand  feet  from  and 
directly  behind  the  tug.  There  was  a  bright  light  upon  the  O.,  and  the 
tug  had  proper  side  lights,  and  a  bow  and  stern  light,  but  as  to  whether 
one  of  these  was  not  so  dim  as  to  prevent  its  being  seen  at  a  proper  djs- 
tance,  the  evidence  was  conflicting.  The  night  was  starlight,  and  vessels 
without  a  light  could  be  seen  at  a  considerable  distance.  The  vessels  were 
approaching  each  other  at  an  angle,  so  that  the  tug  showed  her  green  light 
to  the  steamer,  and  that  without  change  of  course  the  first  barge  was 
brought  directly  aliead  of  the  steamer.  The  speed  of  the  tug  was  about 
three  miles  an  hour,  and  that  of  the  steamer  thirteen  or  fourteen  miles.  The 
tug  made  no  change  of  course  or  speed.  The  steamer  held  her  course  at 
full  speed  till  she  was  close  to  the  ^rsl  barge,  when,  discovejing  the  barge 
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for  the  first  time,  the  steamer  was  sheered  sharply  to  port,  and  her  engine 
was  stopped  and  backed,  avoiding  that  barge,  but  striking  the  O.,  which 
was  about  twenty-five  fathoms  behind. 

Heldy  That,  if  the  lights  on  the  tug  and  on  the  O.  were  not  seen  from  the 
steamer  till  too  near  to  avoid  the  collision,  the  steamer  was  in  fault  for 
not  keeping  a  careful  lookout ;  and  that,  if  those  lights  were  seen  as  soon 
as  they  could  be,  the  steamer  was  in  fault  for  attempting  to  cross  between 
them  when  so  close  that  no  change  of  her  course  was  possible  without 
bringing  her  in  contact  with  the  one  on  her  port  bow. 

That,  if  the  light  on  the  tug  was  dim,  it  furnished  no  excuse  to  the  steamer, 
under  the  circumstances. 

That  the  steamer  was  liable  for  the  damages  to  the  O.  and  that  in  such  dam- 
ages might  be  recovered  a  sum  necessary  to  be  expended  to  repair 
injuries  that  were  caused  by  the  collision,  although  the  libellant  had  sold 
the  O.  without  repairing  such  injuries. 

Bbnbdict,  J.  This  is  an  action  bj  George  W.  Teeling  to 
recover  damages  sustained  by  the  barge  Isaac  C.  Ogden,  owned  by 
bim,  in  a  collision  with  the  steamboat  Rhode  Island,  ^hich  oc- 
curred in  Long  Island  Sound,  at  a  point  about  a  mile  east  of  Cap- 
tain's Island,  between  2  and  3  o'clock  on  the  morning  of  the  23d 
of  October,  1873.  ♦ 

The  Rhode  Island,  a  first-class  Sound  steamer,  was  bound  to 
New  York.  The  Ogden  was  a  barge  bound  to  the  eastward,  in 
tow  of  the  tug  Thomas  Eilej.  The  tow  of  the  Eilej  consisted  of 
two  barges,  one  astern  of  the  other,  upon  hawsers.  The  Ogden 
was  the  stem  boat,  distant  about  a  thousand  feet  from  the  Eiley  and 
directly  behind  her.  There  was  a  bright  light  upon  the  Ogden 
and  the  tug  had  a  bow  and  stem  light,  and  also  proper  side  lights. 

As  to  whether  one  of  the  vertical  lights  upon  the  tug,  required 
by  law  to  be  displayed  by  vessels  towing,  was  not  so  dim  as  to  pre- 
vent its  being  seen  at  a  proper  distance,  the  testimony  is  conflicting. 

The  Sound  was  calm,  and  the  night  was  starlight,  and,  although 
there  is  some  testimony  as  to  the  presence  of  smoke  or  mist,  near 
the  water,  the  weight  of  evidence  is,  that  vessels  without  lights 
could  be  seen  at  a  considerable  distance. 
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Tlie  speed  of  the  low  w»s  about  three  miles  an  hoar,  and  that 
of  the  Rhode  laknd  thirte«i  or  fborieen  miks  an  boor.  The 
counes  of  tlie  Rhode  Ishod  and  the  tow  were  not  parallel,  but 
somewhat  angling,  snllicieotlj  ao  to  display  the  gre^  light  of  the 
Kilej  to  tbe  Rhode  Island.  The  Teasels  were  approaching  so  that 
without  change  of  courae  the  middle  barge  of  the  tow  was  brought 
directly  ahead  of  the  Rhode  Island. 

On  the  part  of  tbe  tow,  there  was  no  change  of  course  or  of 
speed.  On  tbe  part  of  tbe  Rhode  Island,  the  original  course  was 
held  at  full  qpeed,  unUl  she  was  cloae  to  tbe  tow,  and  heading  direct- 
ly for  tbe  middle  boat,  when,  upcm  discovering  for  the  first  time  the 
presence  of  that  boat,  she  sheered  sharply  to  port  and  stopped  and 
reversed  her  engine.  It  was  too  late,  however,  to  escape  a  collision. 
The  Rhode  Island  avoided  striking  the  middle  boat,  but  m  doing 
so  ran  into  the  Ogden,  which  was  about  25  fiithoms  behind,  and 
caused  the  damage  here  sued  for. 

The  answer  of  the  Rhode  Island  avers  that  the  Kiley  showed  and 
had  set  but  one  light  on  the  flagstaff  at  the  stem,  and  that  the  col- 
lision was  occasioned  by  tbe  omi&on  of  the  tug  to  display  proper 
vertical  lights,  as  required  by  law.  The  pilot  of  the  Rhode  Island 
says  that  seeing  no  vertical  lights,  he  supposed  the  lights  on  tbe 
Ogden  to  be  that  of  a  vessel  bound  the  other  way — that  is,  to  the 
Westward;  and,  while  attempting  to  pass  between  the  lights,  dis- 
covered for  the  first  time  the  vessel  between  them,  when  he  at  once 
sheered. 

In  behalf  of  the  Ogden,  it  is  said  that  tbe  tug  did  display  the 
vertical  lights  required  by  law:  and  also,  that  without  vertical 
lights  on  the  tug,  there  was  no  difficulty  in  seeing  the  tow  and  avoid- 
ing collision.  After  repeated  examinations  of  tbe  evidence  adduced 
in  support  of  these  theories,  I  find  it  impossible  to  resist  the  conclu- 
sion that  the  collision  in  question  was  caused  by  the  want  of  a  care- 
ful watch  by  the  Rhode  Island,  and  not  by  a  fistilure  on  the  part  of 
the  tug  to  display  vertical  lights. 
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That  the  man  stationed  for  a  lookout  on  the  Rhode  Island  was 
negligent,  cannot  be  disputed.  He  says  himself  that  ^hen  he  saw 
the  light  of  the  tug  she  was  abreast  of  the  Rhode  Island.  That 
light  he  never  reported.  He  did  not  see  the  light  of  the  Ogden  un- 
til after  he  had  seen  and  reported  the  middle  barge,  then  directly 
before  him.  After  passing  the  steamer  he  saw  the  middle  boat  and 
supposed  it  to  be  a  sail  ahead.  He  says:  "That  was  the  first  object 
I  made  after  passing  the  steamer,  and  that  I  did  report."  The 
pilot  of  the  Rhode  Island  is  under  the  impression  that  the  lookout 
made  no  report  at  all,  until  aflier  the  captain  of  the  Rhode  Island 
had  rushed  on  deck,  having  been  startled  by  the  sudden  change  of  the 
steamer's  wheeL 

It  appears,  also,  from  the  testimony  of  the  lookout,  as  well  as 
that  of  the  pilot  and  wheelsman,  that  although  the  lights  of  the 
Solivar,  a  steamer  ahead  of  them,  which  passed  the  tow  two  or  three 
hundred  yards  to  the  northward  and  was  within  hearing  distance  at 
the  time  of  the  collision,  were  visible,  no  other  lights  than  those  sup- 
posed to  be  on  the  Kiley  or  the  Ogden  were  seen  from  the  Rhode 
Island.  It  seems  clear,  therefore,  that  the  lookout  on  the  Rhode  Is- 
land did  not  do  his  duty.  I  gather  further  from  the  whole  testimony 
that,  although  the  pilot  and  wheelsman  of  the  Rhode  Island  say  they 
saw  the  Kiley  at  the  distance  of  a  mile,  or  a  mile  and  a  half,  in  truth 
they  were  close  upon  the  tow  before  they  saw  either  the  light  on  the 
tug  or  the  light  on  the  Ogden.  In  view  of  the  evidence  respecting 
the  weather,  is  difficult  to  account  in  any  other  way  for  the  failure 
of  those  in  the  pilot  house  of  the  Rhode  Island  sooner  to  discover 
that  the  Ogden  and  the  tug  were  moving  in  the  same  direction,  and 
that  both  lights  were  crossing  the  course  of  the  Rhode  Island — it 
being  undisputed  that  both  the  Ogden  and  the  tug  displayed  lights 
which  were  visible  at  the  distance  of  at  least  a  mile  to  a  mile  and 
a  half. 

If  the  truth  be,  as  I  incline  to  believe,  that,  owing  to  the  want  of 
a  proper  lookout  and  perhaps  also  to  confounding  the  lights  of  the 
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Bolivar  and  of  the  Kilej  and  of  the  Ogden,  the  presence  of  the 
Kiley  approaching  was  not  discovered  until  the  steamers  were  near 
each  other,  then  the  &ult  of  the  Rhode  Island  is  clear. 

On  the  other  hand,  if  it  be  true  that  the  lights  of  the  Eilej 
and  Ogden  were  seen  as  soon  as  the  night  would  permit,  then  I 
think  the  Rhode  Island  is  chargeable  with  &ult  for  attempting  to. 
pass  between  the  lights,  thus  shaving  so  close  that  no  change  of 
course  was  possible  without  bringing  her  in  contact  with  the  light 
on  her  port  bow.  She  attempted  a  hazardous  manoeuvre  without 
anj  good  cause,  and  having  &iled  to  accomplish  it  must  abide  the 
consequence. 

Without,  therefore,  determining  the  question  whether  one  of  the 
tug's  vertical  lights  was  dim — for  inasmuch  as  it  is  proved  bj  the 
claimants  themselves  that  she  had  the  vertical  light  set,  and  that 
both  were  discovered  by  the  glass,  the  only  question  is  whether  one 
was  too  dim  to  be  seen  by  the  natural  eye  at  any  considerable  dis- 
tance— ^I  conclude  that  such  a  &ilure  of  one  of  her  vertical  lights  on 
such  a  night  as  this  is  proved  to  be,  if  it  existed,  affords  no  ground 
to  excuse  the  Rhode  Island  for  not  discovering  the  Ogden  in  time 
to  avoid  her,  but  that  the  real  cause  of  the  accident  was  the  want 
of  a  proper  lookout,  and  of  careful  observation  from  the  pilot  house 
of  the  Rhode  Island.  As  to  the  action  taken  on  the  libellant's  vessel 
when  the  Rhode  Island  was  about  to  strike,  it  is  suflScient  to  say  that 
whatever  it  was,  it  could  not  cast  upon  the  libellant  any  responsi- 
bility for  the  accident. 

The  decree  must  be  for  the  libellant,  with  a  reference  to  ascer- 
tain the  amount. 

The  reference  being  had,  and  the  conmiissioner  having  made  his 
report,  the  claimants  of  the  Rhode  Island  filed  exceptions  to  the 
report. 

Bbnbdiot,  J.  The  only  exception  to  the  report  of  the  com- 
missioner in  this  case  calling  for  examinaiion,  is  that  respecting  the 
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allowance  for  $253.40  for  injuries  caused  by  the  collision  to  the 
libellant's  boat  which  have  never  been  repaired.  An  examination 
of  the  evidence  shows  clearly  that,  while  some  repairs  were  put  up- 
on the  vessel,  thej  did  not  include  all  the  injuries  caused  by  the 
collision;  and  I  see  no  reason  to  doubt  that  the  amount  testified  to 
by  the  witnesses  and  found  by  the  commissioner  to  represent  those 
injuries,  is  substantially  correct  This  conclusion  is  not  aflfected  by 
the  fact  that  the  libellant  sold  the  boat  for  only  l|^1000.00  less  than 
he  gave  for  her  no  long  time  before  the  collision.  The  estimate 
by  competent  and  disinterested  persons  of  the  amount  necessary  to 
be  expended  to  repair  injuries  actually  inspected  by  them,  is  more 
reliable  evidence  of  the  amount  of  injuries  sustained  than  the  evi- 
dence here  presented  as  to  the  price  given  and  obtained  for  the  boat 
The  report  must  be  confirmed. 


For  libellant,  Beebe,  Wilcox  ^  Hobbs. 
For  respondents,  Dixon  ^  Famham. 
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IN  THE  MATTER  OF  ISRAEL  LE  FAVOUR,  A  BANKRUPT. 

Opening  Adjudication  Made  bt  Default. 

A  motion  was  made  on  behalf  of  a  bankrupt,  against  whom  an  adjudication 
had  been  made  by  default,  to  have  the  default  opened  and  to  be  allowed 
to  file  an  answer.  The  answer  proposed  did  not  deny  the  act  of  bank- 
ruptcy, but  denied  that  the  petitioners  were  creditors  or  constituted  one- 
quarter  in  number  and  one-third  in  value  of  the  creditor^  of  the  bankrupt. 

The  Court  ordered  a  reference  to  the  Register  to  examine  witnesses  on  notice 
as  to  the  fact  whether  the  petitioners  did  constitute  one-quarter  in  num< 
ber  and  one-third  in  value^  and  the  Register  reported  that  they  did. 
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Jlcldy  That  the  Court,  being  aatisficd  with  the  conchision  of  the  Register, 
would  not  open  the  default  to  allow  the  interposition  of  an-  answer  with- 
out merit. 

Benedict,  J.  This  is  a  motion  to  set  aside  an  adjudication  of 
bankruptcj  entered  bj  default,  and  for  leave  to  file  an  answer. 
The  answer  desired  to  be  filed  contains  no  denial  of  the  act  of  bank- 
ruptcy, but  is  simply  a  denial  that  the  petitioners  are  creditors  of 
the  bankrupt  and  that  they  constitute  one-quarter  in  number  and 
one-third  in  value  of  all  the  creditors  of  the  bankrupt.  Under  a 
preliminary  order  of  the  Court,  a  reference  was  ordered  to  the 
Register  to  examine  witnesses,  on  notice,  as  to  the  fact  whether 
the  petitioners  do  constitute  one-quarter  in  number  and  one-third 
in  value  of  the  creditors  of  the  bankrupt ;  the  result  of  which  refer- 
ence is  a  report  of  the  Register  that  the  petitioning  creditors  do 
constitute  one-quarter  in  number  and  one-third  in  value  of  the 
creditors  of  the  bankrupt.  On  this  report  the  motion  to  open  the 
default  and  to  set  aside  the  proceeding  has  been  renewed.  Upon 
the  only  issue  sought  to  be  raised  by  the  answer,  I  am  satisfied 
with  the  conclusion  arrived  at  by  the  Register.  I  see  no  reason  for 
setting  aside  the  adjudication,  chiefly  for  the  purpose  of  allowing 
the  interposition  of  a  defense  which  appears  to  have  little  merit. 

The  motion  to  open  the  default  and  set  aside  the  proceedings  is 
therefore  denied. 
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A  CARGO  OP  BRIMSTONE. 
Freight.  — Deliteby.  -^Lien. 

A  vessel  brought  a  cargo  of  brimstone  from  Palermo  to  New  York  under  a 
charter  which  contained  no  clause  binding  the  goods  to  the  ship  and  the 
ship  to  the  goods.  On  arrival  at  New  York,  the  cargo  was  delivered 
unconditionally,  and  without  any  understanding  that  it  should  be  subject 
to  a  lien  for  the  charter-money.  But,  after  such  delivery,  the  owners  of 
the  ship  filed  a  libel  against  the  cargo  to  recover  the  amount  of  the  charter- 
money,  for  which  they  claimed  to  have  a  lien  enforceable  against  the  cargo. 

Held,  That  the  lien  of  the  vessel  on  the  cargo  for  her  freight  was  lost  by  the 
delivery  and  could  not  be  enforced. 

Bbnbdict,  J.  This  is  an  action  by  Graspar  Monte,  owner  of  the 
bark  Castillo,  to  enforce  a  lien  upon  tlie  cargo  of  the  bark  for  freight 
alleged  to  have  been  earned  under  a  charter  party,  made  at  Palermo, 
on  the  7th  day  of  October,  A.  D.  1870.     The  terms  of  the  charter 

m 

party  are  not  in  dispute,  and  it  is  admitted  that  it  contains  no 
clause  binding  the  ship  to  the  goods  and  the  goods  to  the  ship 
for  the  due  performance  of  the  contract  The  fact  is  also  undis- 
puted that  the  cargo  here  proceeded  against  was  transported  in 
the  vessel  But  the  libellant's  right  to  recover  is  disputed 
upon  two  grounds: — First,  that,  if  freight  became  due,  the  lien 
therefor  has  been  lost  by  an  unqualified  delivery  of  the  cargo,  with- 
out any  indication  of  an  intention  to  claim  a  lien  for  freight ; — 
Second,  that,  by  reason  of  it  fiiilure  to  perform  the  stipulations  of 
the  charter  in  respect  to  the  time  when  the  vessel  should  bo 
ready  to  receive  the  cargo,  the  charterers  sustained  damages  exceed- 
ing the  freight,  which  they  have  the  right  to  set  off  by  way  of  re- 
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coupment  against  the  claim  for  freight  It  is  only  necessary  to 
consider  the  first  named  ground  of  defense,  for  the  testimony  brings 
the  case  within  the  ruling  of  the  Supreme  Court  in  the  case  of  The 
Btkffi  of  Linseed  (1.  Black  108.)  As  in  that  case,  so  here,  the  cargo 
was  delivered  without  any  condition  or  qualification. 

There  is  no  evidence  of  any  understanding  or  of  any  local  usage 
of  the  port  firom  which  an  understanding  can  be  inferred,  that  the 
cargo  was  delivered  subject  to  fireight. 

In  accordance  with  the  ruling  of  the  Supreme  Court,  it  must 
accordingly  be  held  that  any  lien  which  the  libellant  may  have  had 
for  his  freight  has  been  lost  by  unqualified  delivery  of  the  cargo. 

Let  the  libel  be  dismissed  with  costs. 

For  libellant,  Thomas  E.  StUlman, 

For  claimant,  R.  D.  Benedict  ^  H.  T.  Wing. 
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THOMAS  McGOVERN   v.  JOHN  D.  HEISSENBUTTEL. 
Bill  of  Lading. — Dbmurbaob. — REooNsiaNMSNT. — Uaaob. — Varying 

CONTRAOT. 

A  cargo  of  coal,  shipped  at  Schuylkill  HaveD,  was  hroiight  to  New  York  un- 
der a  bill  of  lading,  which  contained  these  words :  "With  shipi)er's  reconsign- 
ment  option."  It  provided  also  for  the  payment  of  demurrage  **if  the  cargo  be 
not  received  within  four  working  days  after  notice  of  arrival."  On  the  ar- 
rival of  the  boat  at  New  York,  the  master  gave  notice  of  her  arrival  to  the 
consignee,  who  directed  him  to  proceed  to  New  Haven  and  deliver  his  cargo. 
The  master  denied  the  right  of  the  consignee  to  reconsign  him  to  New  Haven, 
and  refused  to  go  there ;  but  fifteen  days  after, he  sent  the  consignee  written 
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notice  that  he  was  ready  to  discharge  the  coal  at  such  place  as  the  shipper 
should  name,  according  to  the  bill  of  lading ;  whereupon  the  consignee  in 
writing  again  directed  him  to  go  to  New  Haven,  and  sent  an  order  for 
the  towage  of  the  boat.  The  master  accepted  this  reconsignment,  and 
his  boat  was  towed,  at  the  expense  of  the  consignee,  to  New  Haven  and 
back.  At  New  Haven  the  master  sought,  by  retaining  his  cargo,  to  com- 
pel the  payment  of  demurrage  for  his  detention  in  New  York,  but  finally 
delivered  liis  cargo.  His  boat  was  detained,  up  to  the  time  of  her  return  to 
New  York,  for  twenty-six  days  beyond  the  four  days  specified  in  the  bill 
of  lading,  and  the  master  brought  suit  against  the  consignee  to  recover 
demurrage  for  that  time.  On  the  trial  the  defendant  offered  evidence  that 
by  usage  the  option  mentioned  in  the  bill  of  ladings  exercised  by  the  con- 
signee as  well  as  by  the  shipper. 

Held,  That  such  usage  would  be  a  varying  of  the  written  contract  and  was 
not  admissible  in  evidence. 

That  the  master,  by  accepting  the  reconsignment  of  the  consignee,  waived 
his  right  to  object,  that  such  option  could  only  be  exercised  by  the  shipper. 

That  the  master  therefore  could  not  recover  demurrage  for  the  period  while  he 
was  refusing  to  go  to  New  Haven,  or  while  going  there,  or  while  refusing 
to  deliver  his  cargo  at  New  Haven,  and  that  the  libel  must  be  dismissed. 

Benedict,  J.  This  is  an  action  brought  bj  Thomas  McGov- 
em,  master  of  the  barge  Ann  Bums,  to  recover  freight  and  demur- 
rage of  the  consignee  of  165  tons  of  coal. 

The  bill  of  lading,  dated  at  Schuylkill  Haven,  June  24th,  1874, 
sets  forth  the  shipment  by  the  Philadelphia  k  Reading  Coal  & 
Iron  Company,  on  board  the  Ann  Bums,  bound  for  23d  St.,  East 
River,  N.  Y.,  with  shipper's  reconsignment  option,  instructions  at 
New  Branswick  or  New  York,  of  a  cargo  of  165  tons  of  coal,  to  be 
delivered  in  like  order  and  condition  as  above  received  (captain  to 
pay  no  weighing  expenses,  extra  tonnage,  or  costs  of  discharging 
cargo),  at  the  aforesaid  port  of  New  York,  or  port  of  reconsignment, 
danger  of  navigation  excepted,  to  J.  D.  Heisenbuttle,  or  his  assigns, 
upon  payment  of  freight  and  demurrage  as  follows:  $1.65  per  ton 
freight,  together  with  demurrage  as  follows :  If  a  proper  berth  for 
said  vessel  be  not  procured  by  the  consignees  of  cargo,  and  cargo 
be  not  received  from  said  boat,  within  four  working  days  after  no- 
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tice  of  arrival,  not  oonnting  day  of  arrival,  the  consignees  for  such 
day  or  part  of  a  day  thereafter  (Sundays  and  legal  holidays  not 
excepted),  shall  pay  the  sum  of  eight  dollars  for  each  day. 

The  bill  of  lading  also  states  that  it  is  expressly  understood  that 
all  freight  in  this  bill  of  lading  is  exclusive  of  the  cost  of  discharg- 
ing, which  must  be  done  by  the  consignees  without  expense  to  the 
boat;  also,  that  the  captain  is  to  pay  no  expense  for  weighing  and 
the  extra  towage,  and  that  the  towage  expenses  of  boats  going  be- 
yond ^ew  York  must  be  paid  to  and  fro,  frt>m  the  Delaware  &  Rar- 
itan  Canal  Company's  towing  limit,  by  the  consignee. 

Under  this  bill  of  lading  the  coal  in  question  was  transported  to 
the  Port  of  New  York,  and  upon  arrival  there  was  reported  to  the 
defendant  on  the  seventh  day  of  July ;  whereupon  the  master  wa^ 
directed  by  the  defendant  to  proceed  to  New  Haven  and  deliver  his 
cargo  there  to  E.  Barnes  &  Co.  The  master  denied  the  right  of  the 
consignee  to  re-consign  him  to  New  Haven,  and  refused  at  first  to 
go  there.  Afterward,  on  the  22d  day  of  July,  he  addressed  the 
defendant  a  written  notice  that  he  was  ready  to  discharge  the  coal 
at  such  place  as  the  shipper  may  name,  according  to  the  terms  of 
the  bill  of  lading.  To  this  notice  the  defendant  replied  upon  the 
same  day  as  follows :  '^In  response  to  your  letter  I  have  again  sent 
towage  order  to  the  Eastern  Transportation  Company,  to  tow  you  to 
New  Haven,  where  you  were  originally  ordered.  Report  to  Barnes 
k  Co.,  New  Haven,  for  unloading." 

The  master  accepted  the  reconsignment,  and  allowed  his  vessel 
to  be  towed  at  the  expense  of  the  defendant  to  New  Haven,  and 
having  there  discharged  his  cargo,  was  then  towed  back  to  New 
York  at  the  expense  of  the  consignee,  where  he  arrived  on  the  6th 
day  of  August,  having  consumed  beyond  the  four  days  allowed  by 
the  bill  of  lading  in  the  discharge  of  the  cargo,  a  period  of  26  days 
dating  from  the  day  of  his  arrival  in  New  York. 

He  now  claims  to  recover  demurrage  for  these  days,  of  the  defen- 
dant, upon  the  ground  that  under  tlie  bill  of  lading  the  consignee 
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had  DO  right  to  re^onsign  the  cargo.  Upon  the  part  of  the  defend- 
ants testimony  is  offered  to  show  that,  by  nsage  of  the  trade,  the 
option  mentioned  in  the  bill  of  lading  of  this  cargo  is  exercised  as 
well  by  the  consignee  as  by  the  shipper.  I  doubt  the  competency 
of  such  OTidence.  It  seems  to  me  to  vary  the  plain  langoageof  the 
bQl  of  lading.  The  bill  of  lading  gives  an  option  to  the  shipper, 
but  gives  no  option  to  the  consignee.  To  enlarge  by  parol  evidence 
the  language  of  the  bill  of  lading  so  as  tp  include  the  consignee 
as  well  as  the  shipper,  would  vary  the  contract  in  an  important 
particular.  But  this  question  becomes  unimportant  in  this  case  by 
reason  of  the  &ct  proved,  that  the  libellant  waived  his  right  to 
object  to  the  reconsignment  made  by  the  consignee,  by  accepting 
and  obeying  the  instructions  of  the  consignee  to  deliver  the  cargo 
in  New  Haven.  The  acceptance  of  the  direction  of  the  defendant 
to  go  to  New  Haven  after  the  notice  sent  him  ol  July  22nd  was  a 
clear  abandonment  of  the  position  originally  taken,  and  entitled  the 
defendant  to  suppose  that  the  master  intended  to  acknowledge  his 
right  to  reconsign  the  cargo  to  New  Haven. 

Li  view  of  such  an  interpretation  of  the  contract  put  upon  it 
by  the  parties  at  the  time,  it  would  be  unjust  now  to  hold  the  defend- 
ant liable  to  pay  extra  compensation,  in  the  way  of  demurrage,  for 
the  carrying  of  the  coal  to  New  Haven,  or  to  pay  for  the  detention 
of  the  vessel  while  her  master  was  in  a  posture  of  refusing  to 
acknowledge  a  right  on  the  part  of  the  defendant  which  he  after- 
wards admitted. 

If  bound  by  this  contract  to  go  to  New  Haven,  upon  being  so 
directed  by  the  defendant,  the  libellant  should  have  gone  when 
first  directed.  If  not  so  bound,  his  duty  was  to  discharge  his  cargo 
at  New  York,  after  notice  to  the  consignee,  and  hold  it  fer  his 
freight. 

Nor  can  he  recover  for  the  delay  which  arose  in  New  Haven, 

for  the  boat  could  have  been  discharged  there  without  any  delay  if 
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1m  hid  not  louglit  bj  holding  his  oargo  to  force  pajment  (tf  the 
denurrtge  whioh  he  claimed  to  have  been  incurred  in  New  Y(wk. 
The  libel  muet  aooordinglj  be  dismiased  with  coeta. 

For  liMUnt,  B^eb^,  Wilcox  ^  Hobbs. 
Vor  reipondent,  Qoodrich  ^  Wheder. 
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TIIM  HTEAMBOAT  RHODE  ISLAND. 
Damaum  tiv  HwKij.  yiiOM  a  Stbamboat.— Spbxd.— Cobtb. 

TliA  NU'umtNMit  U)i(Hln  Ulnnd,  while  |Hiulng  through  the  East  River  on  a  reg- 
tilur  trip,  wi<nt  nd  tiimr  tlio  ciul  of  the  plor  at  the  foot  of  Grand  St.,  Brook- 
lyn, Mild  Hi  mtvU  nimmmI,  that  NWrlli  from  her  wheels  broke  over  a  canal  boat, 
\y\ufi  ltrt9\Hir\y  niiNirrd  In  the  si)]),  and  caused  damage  to  her.  The  owner 
of  tiMi  Cftttal  tMiat  ill<l  not  notify  the  owners  of  the  Rhode  Island  that  his  boat 
htt<l  \n'4in  dainiiKiMl  or  that  ho  made  a  claim,  otherwise  than  by  filing  his 
in^;!  aipilnwt  tlni  MtcninlNml  to  recover  the  damages,  and  this  not  until  more 
than  a  month  after  the  o(*(!\irrcnco. 

Jleld,  Tliat,  as  the  (K'(!tirrrnce  and  the  damage  was  positively  testified  to,  the 
Iftxjllant  was  entUh'd  to  a  decree  ;— 

That,  in  respect  to  a  demand  of  such  a  character,  prompt  notice  should  be 
given,  and  the  court  would  nuirk  its  disapproval  of  the  libellant's  course 
by  refusing  costs  to  him,  and  giving  costs  to  the  claimants  to  be  deducted 
from  the  libellant's  damages. 

Bkkbdiot,  J.  The  libellant,  Patrick  Behan,  has  produced 
poBitiye  evidence  showing  that  on  the  SOth  of  Dec.,  1878,  the 
steamboat  Rhode  Island,  upon  one  of  her  regular  tripe  through  the 
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East  River  and  Sound,  when  paaBing  in  the  Eut  River  appfmtb 
the  fi)ot  of  Grand  St,  Brooklyn,  -went  within  a  short  dklanee  of 
the  ends  of  the  Brooklyn  pien  at  a  speed  exceeding  ten  knots  an 
hour,  and  thereby  created  an  excessiye,  mmsnal  and  dangerous 
swell,  which  broke  over  the  libellant's  boat,  then  lying  properly 
moored  in  the  slip  between  Grand  St  and  South  5th  St,  and 
caused  the  damage  sued  for.  On  the  part  of  the  claimants  no  tea- 
tim(my  is  oflfered  to  controvert  the  facts  proved  by  the  libellant 
Upon  the  evidence,  therefore,  I  am  unable  to  see  how  the  claim  of 
the  libellant  can  be  rejected. 

But  it  appears  that  no  notification  er  intimation  of  any  claim 
against  the  Rhode  Island  for  damages,  or  that  she  had  caused 
injury  to  any  boat,  was  given  by  the  libellant  otherwise  than  by  the 
filing  of  his  libel,  which  was  over  a  month  after  the  occurrence. 
So  that,  inasmuch  as  it  was  impossible  for  those  en  the  Rhode 
Island  to  know  at  the  time  of  it  that  any  damage  had  been  suffered 
by  a  boat  in  the  slip,  by  reason  of  the  &ilure  of  the  libellant  to  make 
known  his  demand,  it  has  been  rendered  impossible  for  those  in  charge 
of  the  Rhode  Island,  engaged  as  they  are  in  making  daily  trips 
through  the  Sound,  to  recall  the  circumstances  attending  the  partio- 
lar  passage  of  the  East  River  on  the  80th  day  of  December,  and  of 
course  impossible  for  them  to  say  whether  they  did  or  did  not  take 
the  course  imputed  to  them,  or  to  show  what  reasons,  if  any,  arising 
out  of  the  condition  of  craft  in  the  river,  determined  their  course  at 
that  particular  time  and  place.  No  excuse  is  offered  by  the  libel- 
lant for  not  at  once  makin{;  known  the  existence  of  the  demand. 

In  respect  to  a  demand  of  such  a  character,  fairness  requires 
that  prompt  notice  be  given,  as  otherwise  only  witnesses  selected  by 
the  libellant  can  be  placed  before  the  court,  and  injustice  may  be 
done. 

T  therefore  feel  impelled  to  mark  my  disapproval  of  the  libel- 
lant's course  in  omitting  promptly  and  before  filing  his  libel  to 
make  known  his  claim,  by  refusing  him  costs,  and  directing  that 
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the  taxable  costs  of  the  cbimant  be  deducted  in  the  decree  from 
the  amoimt  of  his  damages  when  ascertained. 

For  libellant,  O.  FriOie. 

For  cbimant,  Dixon  ^  Famum. 
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CHARLES  H.  WIGHT,  ASSIGNEE  IN  BANKRUPTCY  OP 
WILLIAM.  W.  HDLST,  vs.  HERBERT  H.  MUXLQW  AND 
DANIEL  ADEE. 

Bankbuptot.— Intent  to  Give  Pbsfebbnob. — Suffbbing  Judgment  to  be 
Entebed. — Affibmatiye  Aot. — Attobnet  and  Cuent. 

The  intent  of  an  insolvent  to  give  preference  to  a  creditor  is  to  be  inferred 
only  from  some  positive  or  affirmative  act.  The  mere  fact  that  the  insol- 
vent has  remained  passive  during  legal  proceedings,  affording  no  facilities 
and  interposing  no  hindrance  to  the  creditor's  obtaining  a  lien  by  Judg^ 
ment  and  execution,  and  at  the  same  time  neither  hindering  nor  facilitatmg 
other  creditors,  is  not  sufficient  to  authorize  an  inference  of  an  intent  to 
give  a  preference. 

Where  a  debtor  does  a  positive  act,  the  consequences  of  which  he  knows 
beforehand,  he  must  be  held  to  intend  those  consequences.  Where  a 
debtor  is  sued  for  a  just  debt,  and  interposes  a  groundless  defence,  in  such 
manner  that  another  creditor,  who  brings  suit  later,  is  enabled  to  obtain  a 
prior  judgment  and  the  appointment  of  a  receiver,  an  intent  to  give  a  pref- 
erence to  the  creditor  in  the  latter  suit  must  be  inferred. 

An  attorney  defended  for  the  debtor  a  suit  on  a  just  debt,  knowing  that  the 
debtor  was  insolvent,  and  he  also  obtained,  as  attorney  for  another  creditor 
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a  judgment  by  default  against  such  debtor  in  a  suit  brought  later,  before 
Judgment  could  be  obtained  in  the  prior  suit: 
ffeldy  That  the  attorney  had  reasonable  cause  to  believe  that  the  debtor  in- 
tended to  give  a  preference  to  the  creditor  in  the  later  suit,  and  his  knowl- 
edge was  to  be  imputed  to  his  client. 

On  May  20th,  1873,  Maxlow,  one  of  the  defendants  in  this  snit, 
recoTered  a  judgment  in  the  Supreme  Court  of  the  State  of  New 
York  agamst  William  W.  Hulst  for  $1,025.68.  The  suit  was  com- 
menced by  the  service  on  Hulst,  on  April  28th,  1878,  of  a  sun- 
mens,  without  a  complaint,  by  George  W.  Niles,  one  of  the  firm  of 
Niles  &;  Sherman,  who  were  plaintiff's  attorneys  in  the  suit  The 
suit  was  brought  on  a  promissory  note  for  $1,000  made  by  Hnlst 
on  April  25th,  1878,  and  payable  to  the  bearer  on  demand.  No 
answer,  demurrer  or  notice  of  appearance  was  serred  in  the  soit, 
and  on  proof  of  that  &ct  the  judgment  was  entered  as  above  stated. 
Within  an  hour  after  the  entry  of  the  judgment  an  execution  was 
issued  to  the  Sheriff  of  the  city  and  county  of  New  York,  which  on 
the  28rd  of  May  was  returned,  with  the  return  endorsed:  "  no  per- 
sonal or  real  property."  Thereupon  Hulst  was  examined  in  pro- 
ceedings supplementary  to  execution,  and  on  the  26th  of  May  the 
defendant  Adee  was  appointed  receiver  of  the  property  of  Hulst 
and  he  immediately  took  possession  thereof 

On  May  27th,  1878,  a  petition  in  involuntary  bankruptcy  was 
filed  in  this  Court  against  Hulst  In  those  proceedings  the  plain- 
tiff in  this  suit  was  elected  assignee.  He  filed  this  bill,  setting 
forth  the  above  proceedings,  alleging  among  other  things  that  Adee 
as  receiver  had  collected  debts  due  to  Hulst  and  had  taken  posses- 
sion of  his  books  and  accounts  and  of  a  stock  of  merchandise,  part 
of  which  the  Marshal  had  seized  and  turned  over  to  the  plaintiff 
herein,  but  that  Adee  withheld  firom  him  the  moneys  collected  by 
him  and  refused  to  deliver  over  the  merchandise  in  his  possession 
or  to  account  to  him  for  it ;  that  when  Muxlow  recovered  the  said 
judgment,  and  issued  the  ^d  execution,  and  when  it  was  retumecl 
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unsatisfied,  and  when  Mazlow  procured  Adee  to  be  appointed 
receiyeTi  and  when  Adee  collected  moneys  from  debtors  of  Hoist, 
and  when  Adee  took  possession  of  the  books  and  accounts  and  mer- 
chandise of  Hulst,  Hulst  was  insolvent,  and  in  contemplation  there- 
of;  that,  being  so,  Hulst,  in  manner  aforesaid,  subsequent  to  the 
period  of  four  months  prior  to  the  filing  of  the  creditors'  petition 
against  him,  and  with  the  view  and  intent,  on  his  part,  to  give  a 
preference  oyer  his  other  creditors  to  Muxlow,  as  a  creditor,  pro- 
cured and  suffered  said  judgment  against  himself  in  favor  of  Mux- 
low  to  be  entered  and  the  appointment  of  Adee  as  receiver  of  the 
property  of  Hulst,  and  the  collection  by  Adee,  as  receiver,  of  said 
moneys  then  due  to  Hulst  to  6e  made,  and  suffered  and  procured, 
with  the  intent  aforesaid,  Adee,  as  receiver,  to  take  possession  of 
the  books  and  accounts  of  Hulst  and  of  a  portion  of  his  stock  of 
merchandise,  and  thereby  made  a  transfer  of  said  moneys  and  prop- 
erty to  Muxlow,  with  the  view  and  intent  aforesaid,  contrary  to  the 
Bankruptcy  Act;  that  at  all  the  times  aforesaid,  Muxlow  and 
Adee  had,  each  of  them,  reasonable  cause  to  believe  and  knew  and 
had  notice  and  knowledge  that  Hulst  was  insolvent  and  in  contem- 
plation thereof,  and  that  said  transfer  of  the  property  of  Hulst  was 
made  in  fraud  of  the  provisions  of  said  Act ;  that  said  judgment 
and  execution,  and  all  proceedings  thereon,  including  the  appoint* 
ment  of  Adee  as  receiver,  were  firaudulent  and  void ;  that  said  col- 
lection of  moneys  and  taking  of  property  by  Adee,  and  said  trans- 
fer, were  not  made  in  the  usual  and  ordinary  course  of  business  of 
Hulst ;  and  that  Muxlow  and  Adee  had,  each  of  them,  reasonable 
cause  to  believe  that  the  same  was  made  with  the  view,  on  the  part 
of  Hulst,  to  prevent  his  property  from  being  distributed  under  said 
Act,  and  to  defiaat  its  object,  and  to  impair,  hinder,  impede  and 
delay  its  operation  and  effect,  and  to  evade  its  provisions.  The  bill 
prayed  that  the  said  judgment  and  all  proceedings  thereon,  includ- 
ing the  appomtment  of  Adee  as  receiver,  be  adjudged  void;  and 
that  a  decree  be  made  that  the  defendants  pay  to  the  plaintiff  all 
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moneys  so  collected  on  the  debts  and  ftcconnts  of  Hoist,  and  deliver 
to  the  plaintiff  all  the  merchandise  of  Hulst  which  so  came  into 
their  possession,  or,  in  de&nlt  thereof,  pay  to  the  plaintiff  the  value 
of  such  merchandise,  and  deliver  to  the  plaintiff  the  said  books  and 
accounts  of  Hulst,  and  decreeing  that  Adee,  as  such  receiver,  had 
no  title  or  interest  in  said  property,  books  or  accounts. 

The  evidence  showed  that  Hulst  was  insolvent  when  Muxlow 
recovered  his  judgment.  There  were  judgments  outstanding 
against  him.  There  was  also  a  suit  pending  against  him  and 
another  party,  in  which  suit  Hulst  alone  appeared  by  Niles  &  Sher- 
man as  his  attorneys  and  put  in  an  answer  on  March  27th,  1878, 
which  was  referred  to  a  referee  on  May  17th,  1878,  and  in  which 
judgment  was  recovered  on  June  28th,  1873.  The  claim  in  that 
suit  was  a  bona  fide  debt  The  note  on  which  the  bankruptcy  pro- 
ceedings were  founded  fell  due  April  4th,  1878,  and  about  the  1st 
of  May  1873,  a  suit  on  it  was  brought  against  Hulst  He  appeared 
in  the  suit  and  put  in  an  answer.  The  note  on  which  Muxlow 
obtained  his  judgment  was  given  by  Hulst  to  Niles  for  professional 
services  rendered,  and  it  was  alleged  to  have  been  sold  by  Niles  to 
Muxlow  for  a  horse  valued  at  $750  and  $150  in  money.  Muxlow 
knew  nothing  of  Hulst's  responsibility  and  made  no  inquiries  about 
it  of  any  one  but  Niles,  and  Niles  did  not  endorse  the  note ;  and 
within  three  days  Muxlow  brought  the  suit  on  the  note.  Other 
suits  were  also  pending  against  Muxlow,  in  which  judgments  were 
afterwards  recovered  against  him. 

FcHT  the  plaintiff,  C.  C  ^  8.  F.  Prentiss. 
For  Muxlow,  F.  D.  Smaw^  Jr. 
For  Adee,  John  Maginn. 

Slatchford,  J.  The  evidence  shows  that  on  the  26th  of 
May,  1878,  when  Daniel  Adee  was  appointed  receiver,  and  took 
for  the  benefit  of  Muxlow  the  property  of  Hulst,  Hulst,  to  the 
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knowledge  of  Niles,  who  was  the  attorney  for  Muzlow  in  the  pro- 
ceedingEi,  owed,  beeideB  the  Muzlow  judgment  for  $1025.68,  the 
following  judgments :  The  Jackson  &;  Chace  judgment  of  January 
16th,  1858,  for  $262.56,  owned  by  Daniel  M.  Adee,  the  two  Jack- 
ion  k  Chace  judgments  of  April  22d,  1878,  for  $118.27  and 
$248.02  respectively,  and  the  Stacey  judgment  of  May  20th, 
1878,  for  $2014.88.  Niles  also  then  knew  of  the  debts  sued  for 
in  the  suit  brought  by  Holden,  Hopkins  k  Stokes  for  $784.83  and 
in  the  suit  brought  by  Flynn  for  $1000,  both  of  which  suits  Niles 
was  defending  as  attorney  for  Hulst  Hulst  also  then  owed  the 
judgment  recovered  by  Daniel  M.  Adee  May  21st,  1878,  for  $605. 
18.  Hulst  was,  therefore,  at  the  time  Daniel  Adee  was  appointed 
receiver  and  took  the  property  in  question,  insolvent,  within  the 
meaning  of  the  Bankmptoy  Act  He  had  foiled  to  pay  judgments 
obtained  by  de&ult  against  him.  He  had  no  defence  and  made  none 
to  the  suits  in  which  such  judgments  were  recovered.  Niles  knew 
of  this  insolvency  of  Hulst  His  knowledge  must  be  imputed  to 
Mttxlow.    Muzlow  is  affected  by  what  Niles  knew. 

The  remaining  questions  are  whether  Hulst,  in  suffering  Mux- 
low  to  obtain  his  judgment  and  to  have  the  receiver  appointed,  and 
in  soflbring  the  receiver  to  take  the  property  in  question  for  Mux- 
low's  benefit,  substantially  procured  all  this  to  be  done,  and  did 
so  with  an  intent  to  prefer  Muxlow  over  other  creditors,  and  wheth- 
er Mttxlow  had  reasonable  cause  to  believe  that  Hulst  had  such  in- 
lent,  and  that  a  firaud  on  the  Sankruptoy  Act  was  being  committed 
by  what  was  being  done. 

The  defendants  cite  and  rely  upon  the  decision  in  Wilson  v. 
CUp  Bank  (17  TTo/Zoce,  478),  as  controlling  in  the  present  case. 
They  contend  that  there  was  no  collusion  between  Hulst  and 
Muxlow,  in  reference  to  the  obtaining  of  the  judgment  by  Muxlow 
and  the  appointment  of  the  receiver,  and  the  taking  of  the  property 
by  him ;  that  Hulst  was  entirely  passive ;  that  he  could  make  no 
defence  to  the  proceedings  of  Muxlow,  which  were  founded  on  a 
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jiist  debt,  and  made  no  defence  to  them ;   and  that  there  is  nothing 
shown  in  OYidence  to'displace  the  lien  acquired  by  Muxlow. 

The  main  point  upon  which  the  case  of  Wilson  t.  Oiiy  Bank 
was  decided  was,  that  the  &cts  of  that  case  did  not  show  any  posi- 
tive or  affirmatiye  act  of  the  debtors  from  which  an  intent  to  give  a 
preference  to  their  creditor  could  be  inferred ;  that  the  fitcts  mere- 
ly showed  legal  proceedings  against  them,  through  the  whole  of 
which  they  remained  perfectly  passive ;  that  they  afforded  their  cred- 
itor no  &cilities  to  obtain  a  lien  on  their  property  by  judgment  and 
execution,  and  interposed  no  hindrance ;  that  no  positive  evidence 
existed  of  a  wish  or  a  desire  on  their  part  to  give  their  creditor  a 
preference;  and  that,  having  other  creditors  with  debts  due  and  sua- 
ble, they  neither  hindered  nor  fiicilitated  any  one  of  all  their  credit- 
ors. But  the  Court,  in  that  case,  did  not  hold,  nor  has  it  been  held 
in  any  case,  that  where  there  was  evidence  of  affirmative  acts  done 
by  the  debtor  which  not  only  directly  tended  to  secure  the  preference 
to  the  particular  creditor,  but  actually  resulted  in  securing  it,  the 
intent  on  the  part  of  the  debtor  to  secure  such  preference  could  not 
be  inferred.  On  the  contrary,  the  language  of  the  Court,  in  that 
case,  is  to  the  eflbct  that  where  a  debtor  does  a  positive  act)  the  con- 
sequences of  which  he  knows  beforehand,  he  must  be  held  to  intend 
those  consequences;  and  that  when  a  debtor  contributes,  by  acts  of 
a  positive  and  affirmative  character,  to  the  success  of  the  acts  of  his 
creditor,  it  may  be  inferred  that  he  has  an  active  desire  or  wish  to 
prefer  such  creditor  to  other  creditors,  when  the  acts  of  his  credit- 
or are  such  as  to  secure  such  preferenoe. 

Applying  these  principles  to  the  facts  of  this  case,  we  find  that 
in  March,  1873,  Hulst  was  sued  by  Holden,  Hopkins  &;  Stokes,  for 
a  just  debt,  for  $734.88  for  merchandise  sold,  to  which  there  was 
no  just  defence ;  and  that  this  suit  was  defended  in  such  a  manner 
that  Muxlow,  who  brought  his  suit  late  in  April,  1873,  was  enabled 
thereby  to  obtain  a  judgment  more  than  a  month  before  Holden, 
Hopkins  &  Stokes  could  obtain  their  judgment    The  act  of  Hdst 
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in  pattiiig  in  a  defimoe  in  the  Boit  of  HoUen,  H<^kin8  k  Stokes 
WM  an  alEmmtiTe  act  It  had  die  effect,  irtien  the  defence  was 
oontinaed  after  Mnxlow's  aoit  was  brought,  and  nnti)  time  enough 
had  ekpeed  to  enable  Mnzlow  to  perfect  his  judgment  and  his  pro- 
ceedings for  a  receiver,  to  secure  to  Mozlow  a  preference  over  Hoi- 
den,  Hopkins  k  Stokes.  Snch  preference  is  now  asserted  in  &Yor 
of  Mozlow,  as  against  the  plaintiff  who  represents  Holden,  Hop- 
kins k  Stokes  as  well  as  other  creditors.  The  intent  of  .Hoist  to 
prefer  Mozlow  orer  Holden,  Hopkins  k  Stokes,  from  and  after  the 
time  Mozlow  brooght  his  soit,  most  be  inferred  from  the  act  of 
Hoist  in  continoing  after  that  time  to  defend  the  soit  brooght  by 
Holden,  Hopkins  k  Stokes,  when  it  ib  shown,  by  the  fiict  that  the 
latter  sobseqoently  recovered  a  jodgment,  that  soch  defence  was 
groondless.  The  propriety  of  this  inference  is  not  qoalified  by  any 
evidence  which  goes  to  show  that  soch  defence  was  consistent  with 
any  other  intent  Hoist  interposed  a  hindrance  to  Holden,  Hop- 
kins  k  Stokes,  by  defending  their  soit ;  and  by  continoing  to  do  so 
after  Mozlow  brooght  his  soit  and  ontil  after  the  receiver  was 
appointed,  he  &cilitated,  by  an  affirmative  and  positive  act,  the  pro- 
ceedings of  Mozlow.  He  must  be  held  to  have  known  that  his 
continuance  of  the  defence  of  the  one  suit  would  enable  the  plain- 
tiff in  the  other  to  secure  a  preference  by  proceedings  which  it'  was 
lawful  to  take.  He  substantially  procured  to  be  done  by  Muzlow 
what  Muzlow  did,  b^ause  his  continuing  to  defend  the  other  soit  ena- 
bled Muzlow  to  secure  over  the  plaintiff  in  the  other  suit  the  prefer- 
ence which  otherwise  could  not  have  been  secured.  It  would  have 
been  equally  open  to  Holden,  Hopkins  k  Stokes  to  take  the  ttme 
steps  which  Muzlow  did. 

That  Muzl<5w  had  reasonable  cause  to  believe  that  Hulst  had 
the  intent  to  prefer  him,  and  that  a  fraud  on  the  Bankruptcy  Act 
was  being  committed,  is  entirely  clear.  Muzlow  is  chargeable 
:with  all  the  knowledge  which  his  attorneys  had.  They  were  the 
same  persons  who  as  attorneys  for  Hulst  were  defending  the  suit 
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brought  bj  Holden,  Hopkins  k  StokcB.  They  were  acting  for 
Halst,  after  they  brought  Muxlow's  suit,  in  defendmg  the  suit 
brought  by  Holden,  Hopkins  k  Stokes,  and  in  thus  enabling  Mux- 
low  to  first  obtain  his  judgment  and  institute  the  subsequent  pro- 
ceedings, and  they  were  at  the  same  time  acting  for  Muxlow  in 
using  the  fiicilities  which,  on  behalf  of  Hukt^  they  were  thus  plac- 
ing at  their  own  disposal  for  the  benefit  of  Muxlow.  {Mayer  y. 
Hermann,  10  Blatchf.  G.  G.  B.,  256.) 

I  haTC  considered  this  case  solely  as  one  of  a  preference  void 
under  the  Bankruptcy  Act  That  is  the  only  subject  matter  of  the 
bilL  There  is  a  large  body  of  evidence,  which,  it  is  urged  in  argu- 
ment, makes  out  a  case  of  actual  fraud  on  the  part  of  Hulst,  firaud 
in  foct,  firaud  as  against  his  creditors,  an  intent  to  cheat  them,  and  con- 
spiracy with  various  persons  to  that  end.  I  express  no  opinion  as 
to  these  questions.  It  is  sufficient  to  say  thai  the  allegations  of  the 
bill  are  not  directed  to  anything  of  the  kind. 

There  must  be  a  decree  for  the  plaintiff  according  to  the  prayer 
of  the  bill,  with  a  reference  to  a  Master  to  take  the  necessary 
account 


MARCH,  1875. 

IN  THE  MATTER  OF  CHARLES  GOLLINS,  A 

BANKRUPT. 

Chattel  Mobtqaob. — ^Timx  or  Filing. 

A  chattel  mortgage  executed  and  delivered  without  fraud  for  purchase 
money,  not  filed  as  required  by  the  law  of  the  State  before  the  filing  of  a 
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petition  In  bankruptcy,  but  filed  prior  to  the  appointment  of  an  aarignee, 
and  when  there  were  no  judgments  against  the  bankrupt,  is  sufficient  to 
give  a  Uen  upon  the  mortgaged  property  which  must  be  recognized  by  the 
Bankruptcy  Court  in  disposing  of  the  proceeds  of  the  mortgaged  property. 

Bbnbdict,  J.  The  recent  determination  of  the  Supreme  Conrt 
of  the  United  States  in  regard  to  the  effect  of  the  hankrapt  law 
seems  to  jnstifj  the  position  taken  on  behalf  of  the  petitioners 
that  their  chattel  mortgage,  having  been  executed  and  delivered 
without  fraud  to  secure  purchase  monej,  and,  although  not  filed  as 
required  by  the  laws  of  the  State  prior  to  the  filing  of  the  petition 
in  bankruptcy,  having  been  dulj  filed  prior  to  the  appointment  of 
an  assignee,  and  when  there  were  no  judgments  against  the  bank- 
rupt, is  sufficient  to  give  them  a  lien  upon  the  mortgaged  property, 
which  must  be  recognised  by  this  Court  in  disposing  of  the  pro- 
ceeds of  the  mortgaged  property.  Such  right  will  therefore  entitle 
the  petitioner  to  be  paid  any  sum  justly  due  upon  the  mortgage  out 
of  any 'proceeds  realised  by  the  assignee  from  the  sale  of  the  mort- 
gaged property. 

For  Petiticmers,  F.  E.  Dana. 
Eor  Assignee,  John  Brodhead. 
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CHARLES  ROBINSON,  ASSIGNEE,  vs.  JAMES  HATX 

ei  als. 

JAMES  HALL  AND  OTHERS,  TRUSTEES,  &c.,  vs.  JOHN 

SCHNEIDER,  ei  als. 

BaHKBUPTOT.— MOBTQAOK  TO   SEGfUBS  COMPOSITION  Kom.— AdJTDICATIOH 

AlOHB  DOK8  HOT   DlYXBT  BaBKBUPT'B  TiTIB. 

S  was  adjudicated  a  bankrupt  in  1873,  compromised  with  his  creditors,  and 
gave  notes  secured  by  mortgage  upon  his  property.  No  assignee  was  ap- 
pointed under  the  adjudication,  nor  any  further  proceedings  had.  In 
November,  1878,  S,  having  become  again  involved,  was  again  adjudicated 
a  bankrupt.  In  the  second  proceedings,  an  assignee  was  appointed,  and 
the  proi)erty  taken.  The  holders  of  the  mortgage  above-named,  claimed 
the  right  to  foreclose  notwithstanding,  and  the  assignee  on  his  part  filed 
a  bill  to  set  aside  the  mortgage. 

HeU,  That  the  first  adjudication,  without  the  appointment  of  an  assignee 
thereunder,  had  no  effect  to  divest  the  bankrupt  of  his  title  to  the  property 
in  question  so  as  to  render  the  mortgage  invalid,  and  an  order  for  fore- 
closure must  be  granted. 

Bbkbdict,  J.  On  the  18th  day  of  February,  1872,  John 
Schneider  was  adjudicated  a  bankrupt  upon  the  petition  of  one 
Hiram  Bechtel.  No  warrant  was  issued  to  the  Marshal  to  take 
poflsession  of  the  property  of  the  bankrupt,  nor  any  other  proceed- 
ings thereafter  had  upon  said  petition. 

In  May  following,  the  creditors  of  Schneider  agreed  with  him 
upon  a  compromise  of  his  debts,  upon  his  paying  65  per  cent,  part 
cash  and  part  secured  by  notes;  in  pursuance  of  which,  on  the  9th 
day  of  May,  1872,  certain  notes  were  made,  to  secure  the  payment 
of  which  Schneider  and  his  wife  executed  and  delivered  to  James 
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Hair  and  othen,  m  trustees,  a  mortgage  upon  certain  real  estate 
then  owned  bj  him.  After  the  deliyerj  of  this  mortgsge,  not- 
withstanding the  adjudication  before  mentioned,  Schneider,  having 
remained  in  full  possession  of  his  property,  continued  his  business 
and  incurred  other  liabilities. 

In  November,  1878,  he  again  became  embarrassed,  whereupon 
some  of  his  creditors,  whose  debts  had  been  contracted  subsequent 
to  the  giving  of  the  mortgage,  filed  a  second  petiti<m  in  baukruptcj 
against  him,  under  which  he  was  adjudicated  a  bankrupt  on  the 
26th  day  of  November,  1878.  A  warrant  was  thereupon  issued  to 
the  Marshal  in  pursuance  of  the  prayer  of  the  second  petition,  and 
thereafter  Charles  Robinson  and  William  O.  Hawkins  were  appoint- 
ed assignees.  The  said  assignees,  finding  upon  record  the  mortg^ 
which  had  been  made  to  Hall  and  others,  trustees,  in  pursuance  of 
the  composition  as  above  stated,  filed  their  bill  in  this  Court  to  set 
aside  this  trust  mortgage  upon  the  ground  that,  by  virtue  of  the 
first  adjudication  of  bankruptcy,  Schneider  was  divested  of  all  title 
to  his  property,  and  therefore  unable  to  make  a  valid  mortgage 
thereon. 

A  cross  bill  was  also  filed  in  this  Court  by  James  Hall  and 
others,  trustees  under  the  said  trust  mortgage,  to  foreclose  the 
same. 

In  this  last  action,  the  complainants  in  the  first  action,  the  as- 
signees in  bankruptcy,  were  made  parties  defendants,  who  inter- 
posed the  same  defense  averred  as  a  cause  of  action  in  the  suit 
brought  by  them  to  set  aside  the  mortgage. 

These  two  cases  were  tried  together  upon  the  same  testimony, 
and  are  now  to  be  disposed  of  together. 

The  only  question  necessary  to  be  considered  isy  whether  the 
first  adjudication  had  the  effect  to  divest  the  bankrupt  of  his  title 
to  the  property  in  question,  so  as  to  render  invalid  any  conveyance 
thereof  thereaft^er  made  by  him.  Some  other  objections  to  the 
mortgage  are  raised  by  the  pleadings,  but  there  is  an  entire  absence 
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of  evidence  to  support  them  and  their  consideration  is  rendered 
unnecessary  bj  the  determination  of  the  question  above  stated. 

Upon  the  main  question  above  stated,  it  is  only  necessary  to  say 
that  it  has  been  settled  by  the  decision  of  the  Supreme  Court  in 
the  case  of  Hampton  vs.  Bouse  (22  Wallace,  p.  263).  In  that 
case  it  ir as  decided  that  the  title  of  a  bankrupt  is  not  divested  by 
an  adjudication  in  bankruptcy,  but  remains  in  him  until  an  appoint- 
ment of  an  assignee. 

In  the  present  case,  no  assignee  was  ever  appointed  in  the  first 
proceeding.  There  was  an  adjudication  of  bankruptcy  but  nothing 
more.  No  attempt  was  made  to  interfere  with  the  bankrupt's  pos- 
session of  the  property;  while  the  bankrupt  remained  in  the  actual 
possession  of  the  property  in  question,  and  when  no  steps  had  been 
taken  to  prevent  a  conveyance  thereof,  the  bankrupt  not  having 
been  divested  of  his  title  in  good  fiuith,  executed  the  mortg^e  now 
under  consideration  Such  a  mortgage  is  valid  as  against  the  title 
of  an  assignee  in  bankruptcy  appointed  a  year  and  a  half  after- 
wards in  proceedings  then  commenced.  * 

Upon  this  ground,  therefore,  the  bill  filed  by  the  assignees  in 
bankruptcy  to  set  aside  the  mortgage  must  be  dismissed,  and  the 
bill  filed  by  the  trustees  to  foreclose  the  mortgage  in  question  must 
be  sustained. 

For  the  Trustees,  C.  Janes  and  A.  Blumenstid. 
For  the  Assignees,  H,  Daily. 
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f  autbevtt  §%piM  ti  §tw  ^oxk. 


APRIL,  1876. 

IN  THE  MATTER  OF  GEORGE  W.  CRONEY  AND 
LORENZO  TUTTLE,  BANKRUPTS. 

Rbnt. — CovwjijsfT.— Ube  ahd  Oooupatioh, 

Bankrupts  occupied  a  store,  under  a  lease  which  contained  a  covenant  tliat, 
in  case  of  default  in  payment  of  the  rent,  the  landlord  might  re-enter  and 
re-let  the  premises  as  the  agent  of  the  tenants,  and  that  they  would  pay 
him  any  deficiency  in  the  amount  of  the  rent  so  received.  Some  time 
after  the  bankruptcy,  the  landlord  re-entered  and  re-let  the  premises,  and 
he  sogght  to  prove  against  the  estate,  not  only  the  rent  due  at  the  time  of 
the  bankruptcy,  but  the  amount  of  the  deficiency  in  the  rent  for  the  whole 
term  of  the  lease : 

Held^  That  the  provable  debt  must  be  limited  to  the  rent  due  at  the  time  of 
the  bankruptcy,  but  there  might  be  a  claim  for  use  and  occupation  of  the 
premises  by  the  Court  and  the  assignee  after  that  time. 

The  Register  in  this  case  certified  that  the  asBigoee  had  applied 
to  him  by  petition  for  the  re-examination  of  the  claim  of  J.  Weed 
Bell,  whe  had  filed  a  proof  of  debt  amounting  to  $8,051.16;  that  he 
had  taken  testimony  on  such  examination;  and  that  the  debt  should  be 
reduced  to  $1,011.65.  The  evidence  showed  that  the  bankrupt,  sat 
the  time  of  the  filing  of  the  petition,  occupied  a  store  under  a  lease, 
by  the  terms  of  ii\hich  $1,011.65  was  the  amount  of  therent  then 
due.  The  lease  contained  also  this  covenant :  '^  That  if  any  rent 
shall  be  due  and  unpaid,  or  if  any  de&ult  be  made  in  any  of  the 
covenants  herein  contained,  then  the  party  of  the  first  part  at  his 
option  may  re-enter  said  premises,  and  may  thereupon  re-let  the 
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same  as  the  agent  of  the  said  parties  of  the  seoond  part  for  their 
benefit;  and  in  case  the  rent  receiyed  bj  said  party  of  the  first 
part  as  such  agent  of  the  parties  of  the  second  part  be  not  equal  in 
amount  to  the  rent  hereby  reseived  and  agreed  to  be  paid,  in  sach 
case  the  parties  of  the  second  part  hereby  promise  and  agree  to  pay  to 
the  party  of  the  first  part  sach  sum  as  will  be  sufficient  to  make  np 
such  deficiency."  Some  time  after  the  filing  of  the  petition,  and 
after  the  sale  of  the  stock  in  the  store  by  the  assignee,  the  landlord 
re-entered  the  premises  and  re-let  them  at  a  reduced  rent,  and  the 
amount  of  the  deficiency  for  the  unexpired  term,  together  with  the 
rent  due  up  to  the  time  of  the  filing  of  the  petition,  constituted  the 
debt,  of  which  Bell  had  filed  proof. 

Blatchpobd,  J.  The  provable  debt  ought  to  be  reduced  to 
$1,011.65.  There  may  be  a  valid  claim  for  the  value  of  the  use 
and  occupation  of  the  premises  by  the  Court  and  the  assignee  after 
the  petition  was  filed. 
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IN  THE  MATTER  OF  EMILE  H.  MULDAUR,  WILLIAM 
S.  HALL  AND  EDWARD  A.  COBURN,  BANKRUPTS. 

ASBIGNBS'S  COMPBHSATION.-— AtTOBNXT. 

An  assignee  in  bankruptcy  cannot  be  allowed  anything,  in  addition  to  diB^ 
burflementa  and  the  commissions  provided  for  in  Section  5100  of  the 
Revised  Statutes  of  the  United  States,  except  for  the  services  and  at  the 
rates  set  forth  in  General  Order,  Ko.  80,  adopted  April  12,  1875. 

Nottiing  can  be  allowed  him  as  '* a  reasonable  compensation  for  his  services" 
under  Section  5099. 

The  fact  that  the  assignee  is  an  attorney  at  law  makes  no  difference. 
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In  ttuB  case  the  Register  certified  that  the  asBignee,  iirho  was  an 
attomej  at  law,  had  presented  a  claim  against  the  estate  and  asked 
to  be  allowed  to  retain  out  of  moneys  in  his  hands,  as  a  reasonable 
compensation  for  his  services,  under  section  5,099  of  the  Revised 
Statutes  of  the  United  States,  the  sum  of  $1,485  in  addition  to 
the  percentage  and  disbursements  allowed  by  law. 

Blatchford,  J.     These  bills  are  part  of  the  accounts  of  the 
assignee.  Under  section  4,998,  subdivision  8,  they  are  to  be  audit- 
ed and  passed  by  the  Register,  in  the  first  instance.    Under  the  new 
General  Order  No.  SO,  the  assignee  cannot  be  allowed  anything, 
in  addition  to  disbursements  and  the  commissions  provided  for  in 
section  5,100,  except  for  the  services  and  at  the  rates  set  forth  in 
such  general  order.     Nothing  can  be  allowed  to  him  as  '^  a  reason- 
able compensation  for  his  services,"  under  section  5,099.     The  dis- 
cretion of  the  Court  to  make  such  allowance  is  taken  away  by  such 
general  order.     The  fact  that  the  assignee  is  an  attorney  at  law 
makes  no  difierence.     Fees  cannot  be  allowed  to'  an  attorney  at 
law,  under  said  general  order,  except  where  he  is  "  necessarily  em- 
ployed by  the  assignee."     Where  the  assignee  is  himself  an  attor- 
ney at  law,  he  does  not,  as  assignee,  employ  himSelf  as  an  attorney 
at  law.     If  he  is  a  merchant,  or  banker,  or  engaged  in  any  other 
occupation,  or  happens  to  be  especially  versed  in  any  branch  of 
business,  his  gifts  or  qualifications  are  incident  to  his  personality, 
and  he  brings  them  all  to  the  discharge  of  his  duties  as  assignee. 
So,  also,  if  he  is  an  attorney  at  law.    Moreover,  where  the  assignee 
is  an  attorney  at  law,  it  is  not,  as  a  general  thing,  necessary  for  him 
to  employ  an  attorney  at  law.     These  principles  must  be  observed 
in  auditing  these  accounts. 
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IN  THE  MATTER  OF  GEORGE  H.  SHELDON, 

A  BANKRUPT. 

DisoRAROB. — Fifty  pkb  cent  Claubb. — Conbbnt  of  Crxditobs. — Dkbts 

CONTRAOTXD     BBFOBB    J  AN.      1,    1869.  -JUDGMBNT. — ^AOT    OF    JUNB    23D, 

1874,  Sbotion  9. 

A  Yoluntary  petition  in  bankruptcy  was  filed  on  KoTember  10th,  1878.  The 
only  debt  proved  was  a  Judgment  against  the  bankrupt  in  favor  of  S., 
recovered  March  let,  1878,  which  Judgment  was  recovered  on  a  former 
Judgment  entered  on  July  26th,  1862,  which  was  recovered  on  a  promis- 
sory note  endorsed  by  the  bankrupt.  The  bankrupt  applied  for  his  dia- 
charge  and  S.  objected  that  he  could  not  be  discharged,  because  the  assets 
of  his  estate  were  not  shown  to  be  equal  to  30  per  cent  of  the  debt 
proved  and  no  consent  of  8.  to  his  discharge  had  been  given : 

Hdd,  That  the  debt  of  B.,  under  the  9th  section  of  the  Act  of  June  22d,  1874 
(18  U.  8.  Stat,  at  Large,  180,)  was  not  the  Judgment  but  the  endorsement, 
and  was  contracted  prior  to  January  1st,  1809 ; 

That  the  bankrupt  was  entitled  to  be  discharged  without  showing  any  per- 
centage in  assets,  or  any  assent  of  S. 

The  Act  of  June  22d,  1874,  did  not  repeal  any  part  of  Section  5112  of  the 
United  States  Revised  Statutes,  or  of  any  prior  enactment  embodied  there- 
in, except  the  provision  requiring  **fifty  percentum  of  such  assets." 

The  decision  in  Franckc's  case'(7  Ben.  420,)  is  re-affirmed. 

Blatohford,  J.  George  H.  Sheldon  filed  a  volantarj  peti'^ 
tion  in  bankruptcy  in  this  Court  on  the  10th  of  November,  1878, 
and  was  adjudicated  a  bankrupt.  Subsequently,  Walter  W.  Sey- 
mour proyed,  as  a  debt  against  the  estate  of  the  bankrupt,  a  judg- 
ment recovered  in  the  Supreme  Court  of  New  York,  March  1st, 
1873,  by  him  against  the  bankrupt,  for  $1,548.17.  That  judgment 
was  recovered  on  a  prior  judgment  recovered  in  the  same  Court 
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against  the  bankrupt  July  26th,  1862,  for  $860.80.  No  other 
debt  has  been  proved  by  any  person.  The  bankmpt  has  applied 
for  a  discharge.  Seymoar  appeared  before  the  Begister  to  oppose 
the  discharge,  and  objected  to  the  Register's  entertaining  any  pro- 
ceedings on  the  application  for  discharge  or  making  any  report 
therecm  otherwise  than  to  dismiss  the  same,  on  the  ground  that  the 
bankrupt  had  not  filed  the  consent  of  Seymour  to  the  discharge, 
and  that  no  payment  either  of  80  per  cent,  or  otherwise,  had  been 
made  to  Seymour.  The  judgment  of  1862  was  recoyered  upon  a 
promissory  note  endorsed  by  the  bankrupt  for  the  accommodation  of 
one  A.  H.  Sheldon. 

The  88d  section  of  the  bankruptcy  Act  of  March  2d,  1867 
(14  U.  S.  Siat.  at  Large^  588),  provided  that,  '^  in  all  proceedings 
in  bankruptcy  commenced  after  one  year  from  the  time  this  Act 
shall  go  into  operation,  no  discharge  shall  be  granted  to  a  debtor 
whose  assets  do  not  pay  fifty  j^er  centum  of  the  claims  against  his 
estate,  unless  the  assent  in  writing  of  a  majority  in  number  and 
value  of  his  creditors  who  have  proved  their  claims  is  filed  in  the 
case  at  or  before  the  time  of  application  for  discharge."  By  the 
1st  section  of  the  Act  of  July  27th,  1868  (15  Id.  227),  that 
provision  was  amended  so  as  to  read,  that,  ''  in  all  proceedings  in 
bankruptcy  commenced  after  the  first  day  of  January,  eighteen 
hundred  and  sixty-nine,  no  discharge  shall  be  granted  to  a  debtor 
whose  assets  shall  not  be  equal  to  fifty  j^er  centum  of  the  claims 
proved  against  his  estate  upon  which  he  shall  be  liable  as  the  prin- 
cipal debtor,  unless  the  assent  in  writing  of  a  majority  in  number  and 
value  of  his  creditors  to  whom  he  shall  have  become  liable  as  prin- 
cipal debtor,  and  who  shall  have  proved  their  claims,  be  filed  in  the 
case  at  or  before  the  time  of  the  hearing  of  the  application  for  dis- 
charge." By  the  Ist  section  of  the  Act  of  July  14th,  1870  (16 
Id.  276),  it  was  dechired  that  such  provision  of  the  Act  of  1867, 
as  amended  by  the  Act  of  1868,  '^  shall  not  apply  to  those  debts 
firom  which  the  bankrupt  seeks  a  discharge  which  were  contracted 
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prior  to  the  first  day  of  January,  eighteen  hundred  and  flixty-nine." 
Section  5,112  of  the  Revised  Statutes  of  the  United  States,  passed 
June  22d,  1874,  enacts  in  these  words  the  provision  of  the  Act  of 
1868,  as  amended  by  the  Act  of  1870 :  ''  In  all  proceedings  in  bank- 
ruptcy commenced  after  the  first  day  of  January,  eighteen  hundred 
and  sixty-nine,  no  discharge  shall  be  granted  to  a  debtor  whose 
assets  shall  not  be  equal  to  fifty  per  cent  of  the  claims  proved 
against  his  estate,  upon  which  he  shall  be  liable  as  the  principal 
debtor,  unless  the  assent  in  writing  of  a  majority  in  number  and 
value  of  his  creditors  to  whom  he  shall  have  become  liable  as  prin- 
cipal debtor,  and  who  shall  have  proved  their  claims,  is  filed  in 
the  case  at  or  before  the  time  of  the  hearing  of  the  application  fi)r 
discharge;  but  this  provision  shall  not  apply  to  those  debts  firom 
which  the  bankrupt  seeks  a  discharge,  which  were  contracted  prior 
to  the  first  day  of  January,  eighteen  hundred  and  sixty-nine." 
The  9th  section  of  the  Act  of  June  22d,  1874  (18  U.  S.  Stat,  at 
LargSj  180),  provides  as  follows:  "That,  in  cases  of  compulsory 
or  involuntary  bankruptcy,  the  provisions  of  said  Act"  (the  Act  of 
March  2d,  1867),  ^'amd  any  amendment  thereof  or  of  any  sup- 
plement thereto,  requiring  the  payment  of  any  proportion  of  the 
debts  of  the  bankrupt,  or  the  assent  of  any  portion  of  his  creditors, 
as  a  condition  of  his  discharge  fix)m  his  debts,  shall  not  apply;  but 
he  may,  if  otherwise  entitled  thereto,  be  discharged  by  the  Court 
in  the  same  manner,  and  with  the  same  effect,  as  if  he  had  paid 
such  per  centum  of  his  debts,  or  as  if  the  required  proportion  of 
his  creditors  had  assented  thereto.  And  in  cases  of  voluntary 
bankruptcy,  no  discharge  shall  be  granted  to  a  debtor  whose  assets 
shall  not  be  equal  to  thirty  per  centum  of  the  claims  proved  against 
his  estate,  upon  which  he  shall  be  liable  as  principal  debtor,  with- 
out the  assent  of  at  least  one-fourth  of  his  creditors  in  number  and 
one-third  in  value;  and  the  provision  in  section  88  of  said  Act  of 
March  2d,  1867,  requiring  lofty  per  centum  of  such  assets,  is  here- 
by repealed."      Section  21   of  the   Act   of  June  22d,    1874, 
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repeals  all  Acto  and  parts  of  Acta  inccmsirtent  with  ite  pro- 

viauMis. 

It  18  contended  for  the  creditor,  that  the  proviaionB  of  the  9th 

Section  of  the  Act  of  1874  require  that  no  discharge  shall  be 
granted  to  this  bankrupt,  who  is  a  voluntary  bankrupt,  unless  his 
assets  are  shown  to  be  equal  to  80  j>«r  cetii.  of  the  debt  of  such 
creditor,  (such  debt  being  alleged  by  hun  to  be  one  upon  which  the 
bankrupt  is  liable  as  principal  debtor),  or  unless  he  procures  the  as- 
sent of  such  creditor  to  the  discharge. 

It  is  contended  for  the  bankrupt,  that  this  debt  was  a  debt 
contracted  prior  to  the  Ist  day  of  January,  1869 ;  that  the  provi- 
sion of  the  9th  section  of  the  Act  of  1874,  in  regard  to  discharges 
in  cases  of  voluntary  bankruptcy,  does  not  apply  to  debts  ccmtracted 
prior  to  the  1st  day  of  January,  1869;  and  that  the  declaration  in 
the  1st  section  of  the  Act  of  1870,  and  in  Section  5,112  of  the 
Revised  Statutes,  that  the  requirements  then  in  force  in  regard  to 
the  conditions  of  amount  of  assets,  or  of  assent  of  creditors,  on 
which  al<me  a  discharge  could  be  granted  to  any  bankrupt,  whether 
voluntary  or  involuntary,  shall  not  apply   to  debts  contracted 
prior  to  January  Ist,  1869,  is  stiU  to  be  applied  as  a  qualification 
to  the  provision  of  the  9th  section  of  the  Act  of  1874,  in  regard  to 
discharges  in  cases  of  voluntary  bankruptcy. 

I  still  adhere  to  the  opinion  expressed  by  me  in  Francke's  case 
(7  Ben.  420),  that  the  provisions  of  the  9th  section  of  the  Act  of 
1874,  in  respect  to  discharges,  both  in  cases  of  involuntary  bank* 
ruptoy,  and  in  cases  of  voluntary  bankruptcy,  apply  only  to  cases 
to  be  commenced  after  the  passage  of  that  Act.  My  views  expressed 
in  that  case  have  not  been  overruled  by  superior  authority,  and  I 
believe  them  to  be  sound  in  principle.  Under  such  views,  as  the 
petition  in  the  present  case  was  filed  before  the  passage  of  the  Act 
of  1874,  the  9th  Section  of  the  Act  of  1874  would  not  ap- 
ply to  the  present  case;  and  it  would  be  left  to  be  governed 
by    the    provisions  of  Section  5112  of  the    Revised    Statutes, 


APRIL,  1875.  71 


In  the  Matter  of  George  H.  Sheldon,  a  Bankrupt. 


under  which  this  bankrupt  would  not  be  required  to  show  any 
percentage  in  assets  or  any  assent  of  creditors,  because  the  debt  of 
Seymour,  the  only  debt  proved,  was  contracted  before  January  1st, 
1869.  Although  the  judgment,  proved  as  the  debt  in  this  case,  was 
recovered  in  1873,  yet  the  contract  on  which  the  judgment  of  1862 
was  based,  and  which  contract  was,  therefore,  the  basis  of  the  judg- 
ment of  1878,  was  made  prior  to  the  judgment  of  1862.  In  one 
sense,  the  contract  of  eudorsement  made  by  the  bankrupt  on  the 
promissory  note  sued  on  in  the  judgment  of  1862  was  merged  in 
that  judgment ;  but,  for  the  purposes  of  the  provision  as  to  debts  con- 
tracted prior  to  January  1st,  1869,  it  would  be  subversive  of  the  in- 
tent and  meaning  of  such  provision  to  hold  that  the  debt  in  this  case 
was  contracted  on  the  12th  of  March,  1878,  and  that  the  entry  of 
the  judgment  was  the  contracting  of  the  debt,  and  that  the  judg- 
ment was  the  contract,  and  that  the  endorsement  of  the  note  was 
not  the  contract. 

But,  even  though  the  9th  Section  of  the  Act  of  1874  should  be 
held  to  be  applicable  to  the  present  case,  the  bankrupt  would,  I 
think,  be  entitled  to  a  discharge  without  showing  any  percentage  in 
assets  or  any  assent  of  the  creditor,  Seymour,  for  the  reason  that, 
the  debt  of  Seymour  having  been  contracted  prior  to  the  1st  of  Jan- 
uary, 1869,  no  percentage  in  assets  and  no  assent  of  the  creditor  is 
required. 

Neither  the  1st  sectiim  of  the  Act  of  1870,  nor  that  section  as 
re-enacted  in  the  last  clause  of  Section  5,112  of  the  Bevised  Statutes, 
is  directly  or  by  implication  repealed  by  the  Act  of  1874.  Nothing 
in  said  Section,  5,112,  or  in  the  previous  legislation  before  recited,  is 
repealed,  except  the  proyision  "requiring  fifty  per  Centum  of  such 
assets",  and  what  is  inconsistent  with  the  provisions  of  the  Act  of 
1874.  All  that  Section  9  of  the  Act  of  1874  purports  to  do,  in  re- 
gard to  discharges  in  voluntary  cases,  as  a  change  of  the  previous 
law,  as  embodied  in  said  Section  5,112,  is,  to  require  that  the 
amount  of  assets  shall  be  SO  per  ant.  instead  of  50  per  cent,  and 
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that  the  aasent  of  crediton,  when  necessary,  shall  be  the  assent  of  one- 
^urth  in  number  and  one-third  in  value,  instead  of  the  assent  of  a  ma- 
jority in  number  and  value".    There  is  nothing  inconsistent  with  the 
provisions  of  Secti(m9  of  the  Act  of  1874,  in  regarding  the  provisions 
of  that  section  respecting  a^percentage  in  assets  and  an  assent  of 
creditors  as  not  being  applicable  to  debts  contracted  prior  to  the  1st 
of  January,  1869.    The  Act  of  1874  does  not,  in  its  9th  Section,  or 
in  its  2l8t  Section,  or  in  any  other  section,  directly  repeal  any  pro- 
vision of  said  Section  5,112,  or  of  any  prior  enactment  embodied 
therein,  except  the  provision  ''requiring  fifty  per  centum  of  such 
assets."     The  efict  of  such  repeal  was,  in  my  judgment,  merely 
to  substitute  80  per  cent  for  50  per  cent,  as  the  percentage,  in 
cases  where  a  percentage  in  assets  was  required  before,  and  would 
still  continue  to  be  required — that  is,  in  voluntary  cases,  and  in  re- 
spect of  debts  in  such  cases  contracted  after  December  81st,  1868. 
At  the  time  the  9th  Section  of  the  Act  of  1874  was  enacted,  a  vol- 
untary bankrupt  had  a  right  to  a  discharge  in  respect  of  debts  con- 
tracted prior  to  January  1st,  1869,  without  showing  any  percentage 
in  assets  or  obtaining  any  assent  of  credit<9rs.    The  said  9th  Sec- 
tion not  only  does  not  take  away  such  right,  but  impliedly  pr^ 
serves  it,  by  repealing  nothing  except  the  requirement  as  to  SO  per 
cent  in  assets,  in  cases  where  a  percentage  in  assets  was  before  nec- 
essary and  still  continues  to  be  necessary,  namely,  in  voluntary 
cases  and  in  respect  of  debts  in  such  cases  contracted  after  Decem- 
ber 81st,  1868,  and  by  substituting  for  such  repealed  requirement 
a  requirement  of  only  30  per  cent  in  assets.     The  structure  of  the 
9th  Section  of  the  Act  of  1874  is  peculiar;  and,  to  ascertain  its 
meanings  it  must  be  looked  at  as  a  whole.     The  first  sentence  in  it 
relates  to  compulsory  or  involuntary  bankruptcy  alone,  and  pur- 
ports to  legiskte  in  regard  to  such  proviaions  of  former  Acts  respect- 
ing  discharges  in  involuntary  cases  as  required  a  percentage  in 
assets,  or  an  assent  of  creditors,  and  to  legisbte  in  regard  to  such 
provisions  alone.     It  says  that  such  proviaions  *'  shall  not  apply  •" 
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and  supplements  that  declaration  by  the  synonymous  one,  that  the 
inyolnntary  bankrupt,  if  otherwise  entitled  to  a  discharge,  may  be 
discharged  in  the  same  manner  and  with  the  same  eflfoct  as  if  he  had 
paid  the  required  per  centum  of  his  debts,  or  as  if  the  required  pro- 
portion of  his  creditors  had  assented  thereto.  The  provisions  in  re- 
gard to  percentage  in  assets  and  assent  of  creditors  in  involuntary 
cases  thus  being  abrogated  in  regard  to  all  debts,  whenever  con- 
tracted, of  course  were  abrogated  in  regard  to  debts  contracted 
prior  to  January  let,  1869.  The  second  sentence  in  the  said 
9th  Section  relates  to  voluntary  bankruptcy  alone;  and,  as  the  first 
sentence  purports  to  legislate  only  in  regard  to  the  requirement,  in 
involuntary  cases,  of  a  percentage  in  assets  or  an  assent  of  creditors, 
so  the  second  sentence  ought  to  be  regarded  as  legislating  only  in 
regard  to  such  provisions  of  former  Acts  respecting  discharges  in 
voluntary  cases  as  required  a  percentage  in  assets  'or  an  assent  of 
creditors.  The  substance  of  such  second  sentence  is  to  declare,  in 
pari  materia  with  the  previous  declaration,  (that,  in  involuntary 
cases,  the  requirement  as  to  any  percentage  In  assets  or  any  assent 
of  creditors  is  abrogated,)  that,  in  voluntary  cases,  such  requirement 
shall  not  be  wholly  abrogated,  but  shall  be  changed  from  a  percen- 
tage oibQper  cent  in  assets  to  one  of  30  per  cent  in  assets,  and 
from  an  assent  of  a  majority  in  number  and  value  of  creditors  to 
an  assent  of  one-fourth  in  number  of  creditors,  and  one-third  in 
value.  This  leaves  unaffected  the  provision  that  the  requirement 
as  to  percentage  in  assets  and  assent  of  creditors  where  applicable, 
shall  not  apply  to  debts  contracted  prior  to  January  Ist,  1869. 
The  enactments  in  the  said  9th  section  are  properly  to  be  regarded 
as  amendments  of  section  5,112  of  the  Revised  Statutes  in  the  par- 
ticulars of  the  rate  of  percentage  in  assets  and  the  number  and 
value  of  creditors  required  to  assent,  and  in  those  particulars  alone. 
The  changes  made  in  those  particulars  are  not  inconsistent  with  the 
former  provision,  that  any  requirement  as  to  percentage  in  assets 
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or  M  to  iMont  of  eroditon  ridJl  not  Apply  to  debts  contneted  prior 
to  Jsonary  Ist,  1869. 

From  theoo  eonoidetatioiiB,  it  resalts  that  tbe  bankrapt  is  en- 
titled to  hie  diecbatge  witboot  abowing  any  percentage  in  aaMts,  or 
any  aeeent  of  tbe  creditor  wbo  bas  prored  bio  debt  Tbe  cleik 
will  certify  tbis  dcciiioii  to  tbe  Bt^^ister. 

For  tbe  creditor,  H.  E.  TVemam. 
loi  tbe  baokmpt,  /.  A.  Welch. 
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Pbacticb  ih  Compositioh  Pbookxdingb.— Prxsidino  Offioib.~£xahina- 

TIOH  OF  DSBTOB.— PlBAOINO. 

Bankruptcy  proceedings  were  initiated  by  H,  one  of  firm  of  H.  &  L.,  against 
his  partner.  Before  adjudication,  both  partners  united  in  an  application, 
under  which  proceedings  in  composition  were  pending.  A  meeting  of 
creditors,  having  been  called,  was  held  at  the  office  of  the  clerk  and  was 
presided  over  by  the  Deputy  Clerk.  One  of  the  alleged  bankrupts  was 
under  examination  at  the  time  of  the  promulgation  of  General  Order  No. 
86,  requiring  such  meetings  to  be  held  before  a  Re^ster  : 

HM^  That  that  General  Order  was  prospective  in  its  operation,  and,  in  fu- 
ture proceedings,  the  meeting  of  creditors  would  be  presided  over  by  a 
Register ;  but  that,  in  the  present  proceeding,  the  Deputy  Clerk  should  con- 
tinue to  preside. 

In  composition  proceedings  a  vote  should  not  be  taken,  as  long  as  creditors 
are  prosecuting  such  inquiries  of  the  debtors  as  will  aid  in  determining 
Whether  the  composition  proposed  should  be  accepted. 
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In  such  inquiries  the  books  of  the  debtors  must  be  produced,  if  desired,  and 

a  reasonable  time  allowed  for  their  examination.* 
The  presiding  officer  at  such  meeting  has  power  to  regulate  the  form  and 

order  of  preceding  and  to  decide  questions  that'  arise,  subject  to  review 

by  the  Court. 
Th^  proceedings  must  be  recorded  in  writing. 
The  examination  of  the  debtor  should  be  conducted  like  that  of  a  witness  in 

Court. 
The  petition  for  a  composition  must  set  forth  the  nature  and  terms  of  the 

proposed  compontion  and  the  belief  that  it  will  be  accepted  by  two>thirdfi 

in  number  and  one«half  in  value  of  the  creditors. 

Blatchford,  J.  In  this  matter  the  alleged  bankrupts  were 
co-partners.  One  of  them  filed  a  petition  in  bankruptcy  in  this 
Gonrt  on  behalf  of  himself  and  against  his  co-partner,  for  the  adju- 
dication of  both  of  them  as  bankrupts  in  respect  of  their  co-partner- 
ship debts,  and  of  the  individual  debts  of  each  of  them.  There  has 
been  no  adjudication  of  bankruptcy,  but  both  of  the  co-partners 
have  united  in  an  application,  under  which  proceedings  for  a  compo- 
sition are  pending  undcDr  the  seyenteenth  section  of  the  Act  of  June 
22d,  1874.  A  first  meeting  of  creditors  having  been  called  by  the 
Court  to  take  place  at  the  office  of  the  clerk  of  the  Court,  and  the 
creditors  having  assembled,  the  deputy  clerk  held  and  presided  at 
the  meeting.  Its  proceedings  being  in  progress  and  one  of  the  . 
alleged  bankrupts  being  present  at  the  meeting  and  being  under 
examination  by  a  creditor,  the  creditor  raised  the  point  before  the 
deputy  clerk,  that,  under  General  Order  No.  86,  a  register  should 
hold  and  preside  at  the  meeting.  The  point  is  certified  to  the  Court 
for  decision. 

The  17th  section  of  the  Act  of  1874  provides  that  the  creditors 
may,  at  a  meeting  called  under  the  direction  of  the  Court,  resolve  to 
accept  a  composition.  The  section  provides  for  notice  to  each  known 
creditor  of  the  time,  place  and  purpose  of  the  meeting,  but  it  con- 
tains no  provision  as  to  who  shall  preside  at  the  meeting,  and  no 
provision  requiring  a  register  to  preside  at  the  meeting.     It  caimot 
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be  doubted  that  the  meeting  might  lawfully  be  held  in  the  presence 
of  the  judge  and  be  presided  over  bj  him.  It  has  been  the  practice 
in  this  District,  where  there  has  been  an  adjudication^  to  direct  that 
the  meetings  of  creditors  in  respect  to  composition  be  held  at  the 
office  of  the  register  to  whom  the  case  has  been  referred^  and  he 
has  held  and  presided  thereat  But  in  cases  where  there  has  been 
no  adjudication,  it  has  been  the  practice,  in  this  District,  to  direct 
that  such  meetings  be  held  at  the  office  of  the  clerk  of  the  Court, 
and  either  the  clerk  or  the  deputy  clerk  has  held  and  presided 
thereat  A  reference  of  a  case  in  bankruptcy  to  a  register  does 
not  take  place,  under  Creneral  Order  No.  4,  until  a  voluntary  peti- 
tion is  filed,  on  which  there  is  a  right  to  an  immediate  adjudication, 
or  until,  on  an  involuntary  petition,  there  is  an  adjudication.  The 
proceedings  which  are,  by  General  Order  No.  4,  required  to  be  had 
before  a  register,  are  proceedings  which  are  to  take  place  after  an 
adjudication  in  involuntary  bankruptcy,  or  after  the  filing  of  a  vol- 
untary petition  whereon  an  adjudication  caQ  be  immediately  had. 
Therefore,  in  the  present  case,  where  the  adjudication  was  contested 
by  the  co-partner  who  did  not  join  in  the  petition,  no  case  for  a  ref- 
erence to  a  register  had  arisen,  and  it  was  competent  to  the  Court 
to  direct  the  meeting  of  creditors  to  be  held  and  presided  over  by  an 
officer  other  than  a  register.  It  seemed  meet  that  the  clerk  of  the 
Court  should  be  designated.  The  deputy  clerk,  a  recognized  stat- 
utory officer,  duly  appointed,  acted  in  place  of  and  in  the  absence 
of  the  clerk,  with  the  assent  of  the  meeting,  down  to  the  time  this 
objection  was  made.  The  question  arises  whether,  under  General 
Order  No.  86,  it  is  now  incompetent  to  continue  the  meeting  except 
with  a  register  as  its  presiding  officer.  The  General  Order  is  entirely 
prospective  in  its  operation,  and  purports  to  refer  only  to  pro- 
ceedings for  composition  initiated  aft»r  its  adoption.  These  pro- 
ceedings were  initiated  before,  and  the  meeting  was  in  progress,  with 
the  deputy  clerk  presiding,  when  the  General  Order  was  promul- 
gated. The  meeting,  though  adjourning  firom  time  to  time,  is  a  unit 
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The  General  Order  provides  that  "the  register  acting  in  the  case,  or, 
if  no  register  has  been  assigned,  a  register  to  be  designated  by  the 
Court,  shall,  at  the  time  and  place  specified  in  the  notice  for  hold- 
ing such  meeting,  hold  and  preside  at  the  same."  No  register  could 
now,  at  the  time  and  place  specified  in  the  notice  for  holding  this 
meeting,  hold  and  preside  at  it,  for  such  time  has  passed.  If  the 
General  Order  is  to  apply  at  all  to  this  meeting,  the  meeting  must 
be  dissolved,  and  the  proceedings  which  have  taken  place  must  go 
for  naught,  and  a  new  meeting  must  be  called.  No  such  result 
could  have  been  intended  or  contemplated  by  the  General  Order.  In 
the  absence  of  any  general  rules  as  to  compositions,  the  Courts  have 
administered  the  provisions  in  such  manner  as  seemed  most  proper, 
and  in  consonance  with  the  existing  statutes  and  General  Orders. 
In  fiitnre  cases,  the  provisions  of  General  Ordoir  No.  36  will  be 
observed,  but  the  present  case  will  proceed  as  it  has  thus  &r  gone  on. 

The  question  is  also  certified  to  the  Court  as  to  what  is  com- 
prehended under  the  language  of  the  17th  Section  of  the  Act  of 
1874,  to  the  effect,  that  the  debtor  is,  at  the  first  meeting,  to  "answer 
any  inquiries^made  of  him;"  as  to  the  extent  to  which  creditors  have 
a  right  to  carry  the  examination  of  the  debtor,  at  such  first  meet- 
ing; and  as  to  whether,  if  an  examination  of  the  debtor  is  desired 
by  any  creditor,  or  is  in  progress,  and  other  creditors  desire  to  have 
a  vote  taken  on  a  resolution  for  composition,  and  objection  be  made 
by  any  creditor  to  taking  such  vote  before  the  examination  of  the 
debtor  is  completed,  the  presiding  officer  of  the  meeting  ought  to  post- 
pone the  taking  of  such  vote  auitil  after  such  examination  is  com- 
pleted. 

The  statement  which  is  required  by  the  statute  to  be  produced 
to  the  meeting  by  or  on  behalf  of  the  debtor,  and  which  statement 
is  to  show  the  whole  of  his  assets  and  debts,  and  the  names  and  ad- 
dresses of  the  creditors  to  whom  such  debts  respectively  are  due,  is 
a  statement  upon  which  the  creditors  are  to  act  in  determining,  each 
for  himself,  whether  he  will  vote  in  &vor  of  a  resolution  accepting 
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the  propoied  oompontioii,  and  whether  he  will  confirm  it  by  his  sig- 
natore.  The  objeot  in  view  in  requiring  the  debtor  to  be  present 
in  person  at  the  meeting  and  to  answer  orally  any  inquiries  made 
of  him,  is  to  enable  any  creditor  who  may  be  dissatisfied  with  the 
contents  of  such  statement,  or  may  regard  it  as  inaccurate,  in 
omitting  things  which  it  ought  to  contain,  or  in  containing  erroneous 
statements,  to  inquire  of  the  debtor  as  to  the  particulars  respecting 
which  information  is  thought  to  be  desirable.  The  composition  pro- 
posed can  be  judged  of  only  in  reference  to  the  condition  of  the 
debtor's  aflEurs,  in  respect  of  debts  and  assets.  The  statement  is 
supposed  to  contain  a  true  exhibit  of  such  affiiirs.  The  question 
whether  the  proposed  composition  ought  to  be  accepted  by  any  cred- 
itor, can  be  determined  by  him  only  after  he  has  before  him  a  true 
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exhibit  of  the  debtor's  affiiirs.  The  percentage  ofiered  in  settle- 
ment can  be  determined  to  be  the  proper  percentage  only  by  com- 
paring a  true  statement  of  the  debts  with  a  true  statement  of  the 
assets.  The  examination  of  the  debtor,  if  desired  or  entered  upon 
by  any  creditor,  is  for  the  purpose  of  arriving  at  a  true  exhibit  of 
the  debtor's  aflEiirs.  The  inquiries  to  be  made  must,  of  course,  be 
only  such  as  will  properly  be  in  furtherance  of  such  object,  and 
such  as  will  aid  in  determining  whether  any  composition  at  all 
ought  to  be  accepted,  or  the  terms  of  the  one  which  ought  to  be 
accepted.  Such  inquiries  are  important,  too,  not  merely  with 
reference  to  the  vote  and  action  of  the  creditor  who  makes  them, 
but  with  reference  to  the  vote  and  action  of  other  creditors. 
Therefore,  such  inquiries'  ought  to  b^  made  and  completed  before 
any  vote  is  taken,  if  any  creditor  desires  the  vote  to  be  postponed 
until  after  the  inquiries  are  completed.  Creditors  may  go  to  the 
mcfeting  with  preconceived  ideas  in  £avor  of  a  particular  composi- 
tion, and  the  creditor  who  desires  to  make  inquiries  may  be  satisfied 
that,  on  learning  the  true  state  of  the  debtor's  afiairs,  such  creditors 
will  change  their 'views.  As  he  will  be  bound  by  the  composition, 
if  it  shall  be  accepted  and  confirmed,  and  his  name  and  address  and 
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the  amount  of  his  debt  are  shown  in  the  statement  of  the  debtor, 
he  has  a  right  to  require  that  all  creditors,  in  voting  and  in  con- 
firming, shall  do  so  with  knowledge  of,  or  with  the  opportnnitj  to 
know,  the  tnie  condition  of  the  debtor's  affiurs.  Moreover,  if  the 
debtor  has  kept  books  in  his  business,  such  books,  on  the  demand 
of  any  inquiring  creditor,  must  be  produced,  and  the  debtor  must 
answer  all  inquiries  in  reference  to  any  entry  in  such  books  which 
bears  upon  the  question  of  the  exact  condition  of  the  debtor's 
affiurs.  These  views  appear  to  those  held  by  Judge  Lowell,  of  the 
Massachusetts  District,  for  he  says,  in  In  re  HcLskeU  (11  Nat. 
Bkcy.  Beff.y  164):  '^The  law  requires  the  debtor  to  be  present 
and  to  answer  all  inquij^ies,  and  the  creditors  are  not  bound  to  act 
until  all  such  inquiries  have  been  answered,  including  those  by  a 
*  majority,  or  by  a  single  creditor,  and  including  a  due  inspection 
and  explanation  of  the  books."  The  manifest  intent  of  the  statute 
is,  not  that  the  question  of  the  propriety  of  the  composition  shall 
be  left  to  be  passed  upon  only  by  the  Court  on  such  information  as 
shall  be  obtained  by  the  time  the  Court  is  called  upon  to  act,  but 
that  the  creditors  shall,  in  the  first  instance,  pass  upon  its  propriety, 
in  view  of  the  debtor's  sworn  written  statement,  and  of  an  oral  ex- 
amination of  him.  The  cocCrse  of  the  examination  must  be  regu- 
lated by  the  sound  discretion  of  the  presiding  officer,  in  accordance 
with  these  views.  If,  creditors  who  are  prepared  to  vote  on  the 
resolution  desire  to  do  so  without  being  detained  while  the  exami- 
nation of  the  debtor  is  proceeding,  the  matter  can  easily  be  arranged, 
by  the  announcement  that  the  vote  will  not  be  taken  before  a  speci- 
fied time,  and  the  creditors  who  do  not  desire  to  remain  can  depart 
and  return  at  the  designated  time,  or  can  give  proper  authority  to 
others  to  vote  for  them.  If  when  the  books  of  the  debtor  are  pro- 
duced, it  seems  necessary  that  time  should  be  given  to  have  them 
examined  by  an  expert,  the  presiding  officer  must  regulate  the  mat- 
ter of  adjournment  in  his  sound  discretion.  Where  the  books  have 
been  previously  examined  by  a  comnuttee  of  creditors,  that  ciroum- 
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Btauoe  is  entitled  to  oonsideration  on  the  question  of  granting  time 
for  farther  examination  of  the  books.  Under  the  language  of  the 
general  order,  which  requires  the  register  to  ''hold  and  preside  at" 
the  meeting  and  to  ''report  to  the  Court  the  proceedings  thereof, 
with  his  opinion  thereon,"  he  must  be  held  to  possess  the  power  to 
regulate  the  form  and  order  of  proceeding  at  the  meeting  and  to 
decide  questions*  that  arise,  subject  to  review  by  the  Court  He 
must  necessarily  decide  who  are  entitled  to  vote,  and  in  respect  to 
what  amount  of  debts,  and  to  pass  upon  the  regularity  and  propriety, 
in  form,  of  proofs  of  debt  and  of  letters  of  attorney.  Whether 
he  has  the  right  to  reject  a  vote  because  the  claim  is  disputed  on 
its  merits,  is  a  question  which  must  be  passed  upon  by  the  Court 
hereafter.  The  answers  of  the  debtor  to  the  inquiries  made  of  him 
ought  to  be  recorded  in  writing,  in  the  form  of  an  examination,  and 
the  debtor  ought  to  be  sworn  to  the  truth  of  the  document,  and  it 
ought  to  be  signed  by  him,  after  being  read  over  to  him.  The 
presiding  officer  is  required  by  the  general  order  to  report  to  the 
Court  "the  proceedings"  of  the  meeting.  This  implies  that  the 
proceedings  must  be  recorded  in  writing,  as  they  take  place,  in 
order  to  be  in  a  shape  to  be  reported.  The  examination  of  the 
debtor  ought  to  conducted  as  the  examination  of  a  witness  is  con- 
ducted in  Court,  and  he  should  answer  the  inquiries  made  of  him 
by  an  examining  creditor,  and  do  no  more  until  the  examining 
creditor  has  closed,  after  which  he  may,  of  his  own  volition,  or  in- 
answer  to  inquiries  by  his  own  counsel,  make  such  explanations  as 
are  relevant. 

Some  of  the  foregoing  observations  are  not  exactly  apposite  to 
the  questions  certified,  but  they  have  been  made  in  view  of  sugges- 
tions and  inquiries  addressed  to  the  Court  by  counsel  on  the  oral 
hearing  on  the  questions  certified.  And  still  further,  in  view  of 
establishing  the  practice  in  proceedings  for  composition,  it  is  proper 
for  me  to  say,  that  the  petition  for  a  composition  ought,  in  order  to 
be  in  compliance  with  General  Order  No.  86,  to  set  forth  not 
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merely  the  fiust  that  a  composition  has  been  proposed  by  the  debtor 
or  bankrupt,  bat,  also,  the  nature  and  terms  of  the  proposed  com- 
position, and  the  belief  that  snch  proposed  composition  will  be  ac- 
cepted by  two-thirds  in  number  and  one-half  in  value  of  all  the 
creditors  of  the  debtor  or  bankrupt,  in  satisfaction  of  the  debts  due 
firam  such  debtor  or  bankrupt  The  practice  heretofore  established 
in  this  District,  of  having  a  second  meeting  of  creditors  called  by 
notice  for  the  purpose  of  inquiring  whether  the  resolution  for  com- 
position has  been  passed  and  confirmed  in  the  manner  required  by 
the  statute,  will  continue  to  be  observed,  and  such  second  meeting 
will  be  held  and  presided  over  by  the  register  designated  to  hold 
the  first  meeting.  The  forms  heretofore  used  for  the  three  orders 
mod  the  two  reports  will  continue  to  be  used,  with  the  necessary 
change  in  the  first  order,  to  recite  the  contents  of  the  petition,  in 
the  particular  before  mentioned. 

JFor  the  creditor,  F,  N.  Banff  if. 
For  the  debtors,  W.  G.  Choate. 


APRIL,  1875. 

IN  THE  MATTER  OF  WILLIAM  H.  DECKER, 

A  BANKRUPT. 

RS-KZAMINATION  OF  ClAIM. — PRINCIPAL  CrBDITORS. — CoSTS. 

D.  being  in  financial  difficulty,  certain  creditors  signed  an  agreement  that, 
if  he  would  give  those  who  signed  it  his  notes  for  fifty  per  cent,  on  his  in- 
debtedness  to  them,  payable  in  three,  six,  nine,  twelve,  fifteen  and  eighteen 
months,  they  would  release  him  from  all  further  indebtedness,  with  the 
condition  that  the  agreement  should  be  binding  ouly  in  case  it  was  signed 
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by  ''all  his  principal  creditors. "  D.  gave  the  notes  and  paid  the  two  that 
first  came  due.  Bankruptcy  proceedings  were  then  instituted  against  him, 
and  a  corporation,  one  of  the  creditors  who  had  signed  the  agreement,  filed 
a  proof  of  debt,  claiming  as  due  the  whole  of  the  original  indebtedness, 
less  the  amount  of  the  notes  paid,  because,  as  was  insisted,  the  agreement 
had  not  been  signed  by  all  the  principal  creditors : 
Held,  That,  as  the  creditor  had  taken  the  notes,  which  it  was  not  bound  to 
take  unless  the  agreement  was  signed  by  all  the  principal  creditors,  it  could 
not  be  allowed  to  say  that  the  agreement  was  not  so  signed ;  and  that  the 
daim  must  be  reduced  to  the.  amount  of  the  notes  unpaid,  and  the  credi- 
tor must  pay  the  costs  of  the  proceedings  to  re-examine  the  claim. 

This  WB8  an  application  by  the  assignee  in  bankruptcy  of  Wil- 
liam H.  Decker,  for. the  re-ezamination  of  a  debt  proved  against 
the  estate  by  The  South  Brooklyn  Saw  Mill  Go.  The  evidence 
showed  that  the  company,  with  other  creditors  of  Decker,  on  March 
12th,  1878,  signed  an  agreement,  whereby  they  agreed  to  accept 
Decker's  notes  for  fifty  per  cent,  of  their  respective  claims  against 
him,  payable  in  three,  six,  nine,  twelve,  fifteen  and  eighteen  months, 
and  to  release  all  further  claim  against  him,  on  the  condition  that 
the  agreement  should  be  signed  by  all  Decker's  "  principal  credi- 
tors." The  notes,  specified  in  the  ogreement,  were  given,  and  the 
two  that  fell  due  first  were  paid.  Thereafter,  Decker  being  put 
into  bankruptcy,  the  company  filed  a  proof  of  debt  for  the  amount 
of  their  original  claim,  less  the  amount  of  the  two  notes  paid,  and  a 
bill  of  $66.41  for  lumber  eold  to  Decker  after  the  execution  of  the 
agreement.  The  company  claimed  that  the  agreement  had  not 
been  signed  by  all  of  Decker's  principal  creditors.  The  evidence 
also  showed  that  Decker  owed,  at  the  time  the  agreement  was  signed, 
to  seventy.«ight  creditors,  about  $128,462.46,  and  that  it  hafl  not 
been  signed  by  one  to  whom  he  owed  $8,819.25,  by  another  to  whom 
he  owed  $2,628.88,  by  another  to  whom  he  owed  $1,766.47,  by 
another  to  whom  he  owed  $1,611.88,  and  by  others.  On  this 
evidence  the  Register  held  that  the  agreement  had  not  been  signed 
by  all  the  principal  creditors,  and  that  the  proof  of  debt  of  the 
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Saw-Mill  Co.  Bfaoald  therefore  stand  undiminished ;  and  he  certi- 
fied the  question  to  the  Court' 

Blatchford,  J.  These  creditors  signed  an  agreement  whereby 
they,  with  other  creditors  signing  the  same  agreement,  agreed,  in 
C(»i8iderat]on  of  Decker's  giving  to  them  his  promissory  notes  to 
the  amount  of  50  per  centum  on  the  dollar  of  his  then  indebtedness  to 
them,  payable  in  three,  six,  nine,  twelve,  fifteen  and  eighteen  months 
respectively,  to  release  all  forther  or  other  claim  agaiiat  him,  with  the 
condition  that  the  agreement  was  'Ho  be  binding  only  in  case  that  it 
be  signed  by  all  his  principal  creditors."  The  expression  ''all  his 
principal  creditors  "  is  vague  and  difficult  of  interpretation.  But 
certainly  these  creditors  .were  capable  of  judging  for  themselves 
when  all  the  principal  creditors  had  signed.  They  were  not 
bound  to  take  the  notes  until  the  condition  had  been  complied  with. 
The  &ct  that  they  took  the.  notes  must  be  accepted  as  evidence  of 
their  judgment  that  at  the  time  they  took  them  they  were  satisfied 
that  the  creditors  who  had  already  signed  constituted  all  the  prin- 
cipal creditors,  within  their  understanding  of  the  term  and  within 
that  of  the  debtor.  Otherwise,  they  were  at  liberty  to  decline  tak- 
ing the  notes.  Having  taken  them,  they  are  concluded  firom  say- 
ing, on  the  evidence  presented,  that  all  the  principal  creditors  had 
not  signed  at  the  time. 

The  claim  must  be  reduced  to  the  amount  of  the  four  unpaid 
notes,  at  their  provable  amounts,  and  the  $66.41,  and  the  creditors 
must  pay  the  costs  of  the  proceeding. 
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WILLIAM  E.  DAVIS  ei  aL  is.  CHARLES  H.  PENDER- 

OAST  eiaL 

DuniBRAes. — Dbtault  of  Cha-stkbibb. — ^Rummre  Datb. — ^Custom  or 

Post. — ^LieHTSBS. — ^Aemr. 

The  owners  of  the  baik  M.  and  L.  chartered  her  to  P.  &  Co.  for  a  voyage 
from  New  York  to  Rio.  The  charter  provided  that  there  should  be  al- 
lowed "lay  days  aa  follows,  that  is  to  say,  forty-five  running  days  for 
loading  and  dischai^^ng,"  and  that^  '*  in  case  the  vessel  is  longer  detained/' 
the  charterers  should  pay  demurrage  at  the  rate  of  £9  for  every  day  so  de- 
tained, ''provided  such  detention  shall  happen  by  default"  of  the  charterers 
or  their  agent.  The  owners  claimed  to  recover  thirteen  days'  demurrage. 
The  evidence  showed  that  thirty-two  of  the  forty-five  lay  days  were  con- 
sumed in  loading  in  New  York ;  that  the  vessel  arrived  at  Rio  on  the  19th 
of  December  1866,  and  the  agents  of  the  charterers  were  notified  on  De- 
cember d4th  that  the  vessel  was  ready  to  discharge,  and  the  cargo  was  finally 
all  taken  out  on  the  19th  of  January ;  that  the  cargo  could  be  discharged 
either  at  a  dock  or  by  lighters,  and  the  master,  fearing  he  would  have  to 
take  his  turn  at  a  dock,  discharged  all  the  cargo,  except  some  coal,  by 
lighters ;  that  he  applied  to  the  charterers'  agent  to  furnish  lighters  and  he 
did  so,  the  ship  paying  for  the  use  of  them,  but  there  was  delay  in  their 
being  furnished ;  and  that  the  coal  was  discharged  at  a  dock  and  the  dis- 
charge occupied  seven  days,  but  could  have  been  made  in  one,  if  the  char- 
terers had  furnished  means  to  take  away  the  coal,  as  they.should  have  done: 

Held,  That  the  burden  of  proof  was  on  the  owners  to  show  that  the  vessel 
was  detained  by  default  of  the  charterers ; 

That  mere  lapse  of  time  was  not  necessarily  a  default ; 

That  no  default  was  shown  in  the  thirty-two  days  consumed  in  loading  in 
New  York ; 

Tlflit  the  charterers,  as  to  the  forty-five  running  days,  took  the  risk  of  holi- 
days, Sundays,  and  other  non-working  days  ; 

That  the  charterers  were  not  responsible  for  the  delay  in  furnishing  the 
lighters  ; 


APRIL,  1875.  W 


Davis  «.  Pendergast. 


That,  as  no  default  of  the  charterers  was  shown  in  respect  to  the  thirty-two 
days  consumed  in  loading,  and  none  in  respect  to  the  cargo  discharged  in 
lighterH,  and,  as  there  were  thirteen  running  days  left  to  the  credit  of  the 
charterers  at  Rio,  it  was  of  no  consequence  if  they  were  in  default  as 
respected  the  discharge  of  the  coal ; 

That  the  libel  must  be  dismissed. 

Blatohford,  J.  This  is  an  aotion  to  recover  for  thirteen  days' 
demurrage,  at  nine  pounds  sterling  per  day,  on  a  oharter  party 
made  at  New  York,  September  19th,  1866,  between  the  libeUants, 
owners  of  the  bark  Mary  and  Louisa,  by  their  agents,  and  the 
respondents,  by  which  that  vessel  was  chartered  to  the  respondents 
for  a  voyage  from  New  York  to  Bio  de  Janeiro  in  Brazil.  The 
charter  party  provides  that  there  shall  be  allowed  for  the  loading 
and  discharging  of  the  vessel,  at  New  York  and  Bio  de  Janeiro, 
''lay  days  as  follows:  that  is  to  say,  forty-five  running  days  for 
loading  and  discharging,"  and  that,  ''in  case  the  vessel  is  longer 
detained,"  the  respondents  shall  pay  "demurrage  at  the  rate  of 
nine  pounds  sterling  per  day,  day  by  day,  for  every  day  so  detained, 
provided  such  detention  shall  happen  by  default"  of  the  respond- 
ents or  their  agent 

The  libel,  after  averring  the  execution  of  the  charter  party  and 
setting  forth  a  copy  of  it  as  a  part  of  the  libel,  states  that  it  was 
agreed  thereby  that  the  respondents  should  have  forty-five  running 
lay  days  for  loading  and  unloading,  and  that,  if  the  vessel  should 
be  longer  delayed,  the  respondents  would  pay  to  the  libeUants  nine 
pounds  sterling  per  day,  day  by  day,  so  long  as  she  should  be  so 
detained.  This  averment  wholly  ignores  the  clause  in  the  charter 
party  which  provides  that  the  respondents  are  not  to  pay  demur- 
rage for  the  detention  of  the  vessel  beyond  the  forty-five  running 
days,  unless  sjEich  detention  happens  by  the  defiiult  of  the  respond- 
ents or  their  agent.  The  libel  also  avers,  that  the  respondents, 
after  being  notified  of  the  readiness  of  the  vessel  to  receive  cargo 
at  New  York,  used  in  loading  her  thirty-two  of  the  lay  days  pro- 
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Tided  for  in  the  charter  party;  and  that,  after  the  agents  of  the 
respondents  at  Bio  de  Janeiro  were  duly  notified  that  the  bark  was 
there  and  ready  to  discharge  her  cargo,  it  conld  easily  have  been 
discharged  within  six  days,  but  the  vessel  was  detained  by  such 
agents,  in  the  discharge  of  her  cargo,  for  the  thirteen  days  after  the 
expiration  of  the  forty-five  lay  days. 

There  can  be  no  doubt  that,  under  this  charter  party,  the  burden 
of  proof  is  on  the  libellants  to  show  that  the  vessel  was  detained  by 
the  default  of  the  respondents.  The  express  contract  was,  in  effect, 
that  the  respondents  should  be  liable  only  for  such  detention  of  the 
vessel,  after  the  forty-five  running  days  were  exhausted,  as  should 
happen  by  their  default  or  that  of  their  agent.  The  mere  lapse  <^ 
time  was  not  necessarily  a  de&ult.  It  was  for  the  libellants  to  show 
such  default  affirmatively.  Towle  v.  Kettell  (5  Ckishirtff,  18, 
23). 

Although  the  libel  avers  that  the  respondents  consumed,  in  load- 
ing the  vessel  at  New  York,  thirty- two  of  the  lay  days  provided  for 
in  the  charter  party,  yet  it  does  not  aver  that  such  thirty-two  days 
were  improperly  or  unnecessarily  so  consumed,  nor  does  it  aver  that 
there  was  any  detention  of  the  vessel  by  the  respondents,  within  the 
meaning  of  the  charter  party,  in  loading  her,  or  any  default  on  the 
part  of  the  respondents  in  taking  thirty^two  of  the  lay  days  to  load 
the  vessel.  Nor  is  there  any  evidence  that  there  was  any  such 
detention  or  default  in  loading  the  vessel.  The  allegation  of  the 
libel  and  the  evidence  are  directed  wholly  to  the  point,  that  the  de- 
tention and  the  default  were  in  the  discharging  of  the  cargo  at 
Bio  de  Janeiro. 

The  libel  avers  that  the  bark  arrived  at  Bio  de  Janeiro  on  the 
19th  of  December,  1866 ;  that  the  agents  of  the  respondents  there 
were  notified  on  the  24th  of  December  that  the  bark  was  ready 
to  discharge  cargo;  that  the  cargo  could  easily  have  been  discharge 

1 

ed  by  the  bark  within  six  days ;  but  that  she  was  thereafter  detain- 
ed by  the  agents  of  the  respondents,  in  the  discharge  of  the  cargo, 
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until  and  including  the  19th  of  January,  1867,  when  the  unloading 
was  completed.  If  these  ayerments  be  regarded  as  equivalent  to 
an  ayerment  that  the  yessel  was  in  fact  ready  to  discharge  on  the 
24th  of  December,  the  libellants  haye  lEsiiled  to  show  that  she  was 
ready  to  discharge  by  that  day,  and  they  haye  also  failed  to  show 
satis&ctorily  when  afterwards  she  was  ready  to  discharge,  so  as  to 
set  running  the  thirteen  lay  days  that  were  left  She  was  not  at 
any  wharf  by  the  24th  of  December,  nor  did  she  haye  by  that  day 
any  lighter  alongside,  into  which  she  could  discharge.  The  notice 
of  her  readiness  to  discharge  amount^  to  nothing  unless  she  was  in 
fiict  ready  to  discharge.  The  master  of  the  bark,  who  is  a  witness 
for  the  libellants,  testifies,  that  the  yessel  arrived  at  Bio  de  Janeiro 
on  the  19th  of  December;  that  he  reported  to  the  agents  of  the  re- 
spondents there  on  the  24th  of  December,  as  being  ready  to  dis- 
cbarge; that  the  first  cargo  was  taken  out  two  or  three  days  after 
that,  and  he  cannot  say  positively  what  day;  that  the  cargo  was 
finally  discharged  on  the  19th  of  January*  that  all  of  the  cargo 
was  discharged  into  lighters  while  the  vessel  was  at  anchor,  ex- 
cept the  coal,  which  was  discharged  at  a  wharf;  that  the  delay  waa 
caused  by  the  lighters  not  coming  fitst  enough ;  and  that,  if  the 
lighters  had  come  fast  enough,  he  could  have  discharged  the  whole 
cargo  easily  in  six  days.  He  also'  testifies,  that  he  applied  to  the 
agents  of  the  respondents  to  furnish  the  yessel  with  lighters;  that 
he  applied  to  no  one  else  for  a  lighter;  that  the  vessel  paid  for  the 
use  of  the  lighters ;  and  that  he  remonstrated  with  the  agents  repeat- 
edly about  the  insufficient  number  of  lighters.  The  master  appears, 
on  his  own  evidence,  to  have  chosen  the  method  of  discharging  by 
lighters,  and  to  have  employed  what  he  considered  proper  measures 
to  procure  them,  and,  although  he  thought  at  the  time  that  the  sup- 
ply of  lighters  was  not  sufficient,  he  did  not  resort  to  any  means 
to  procure  more  lighters,  or  resort  to  any  other  means  of  dis- 
charging any  of  the  cargo.  He  testifies  that  there  was  plenty  of 
room  in  Rio  to  land  coal  and  lumber :  that  there  were  other  meth- 
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ods  of  diflcharging  coal  and  lumber  than  in  lighten ;  that  coal  and 
lumber  were  not  custom  house  goods  and  could  haye  been  discharg- 
ed at  other  wharves  than  the  custom  house  wharves;  that  the  rea- 
son for  his  resorting  to  lighters  was  that  he  thought  he  could  dis- 
charge the  custom  house  goods  sooner  by  lighters,  than  by  waiting 
his  turn  for  a  custom  house  wharf,  because  there  were  a  number  of 
vessels  ahead  of  his ;  and  that  he  was  informed  that  if  he  wanted  to 
discharge  otherwise  than  by  lighters  he  would  have  to  wait  such  turn. 
The  charter  party  contains  a  clause  that  '^  the  cargo  shall  be  receiv- 
ed and  delivered  alongside  wiAin  reach  of  the  vessel's  tackles,  or  ac- 
cording to  the  customs  of  the  port."  The  fact  that  the  master  em- 
ployed the  agents  of  the  respondents  to  procure  the  lighters  is  of 
no  consequence.  The  charter  party  provides  that  the  vessel  shall 
''be  consigned  to  charterers'  friends  at  port  of  discharge,  subject  to 
a  commission  of  two  and  one-half  per  cent."  The  master  says  that 
the  vessel  paid  for  the  use  of  the  lighters.  This  made  the  agents 
of  the  respondents,^ro  hoc  vice  and  in  reference  to  the  furnishing  of 
lighters,  the  agents  of  the  vessel.  As  respects,  therefore,  all  of  the 
cargo  that  was  discharged  by  lii^hters,  Mhich  included  all  of  the 
cargo  except  the  coal,  I  do  not  see  that  the  libellants  have  shown 
any  detention  of  the  veseel  by  the  respondents. 

As  regards  the  coal,  the  master  says  he  could  have  discharged 
it  in  one  day,  and  that  seven  days  were  consumed  in  discharging 
it  at  the  wharf,  because  the  respondents  failed  to  provide  means  for 
taking  it  away  as  they  should  have  done.  As  no  default  by  the  re- 
spondents is  shown  in  respect  to  the  thirty-two  days  at  New  York, 
and  none  in  respect  to  the  cargo  discharged  at  Rio  by  lighters,  and 
as  there  were  thirteen  remaining  days  lefl  to  the  credit  of  the  re- 
spondents at  Rio,  it  is  of  no  consequence  that  they  were  in  de&ult 
in  respect  to  the  discharge  of  the  coal  at  Rio,  if  that  were  the  feet 

There  is  no  doubt  that  the  charterers,  in  respect  to  the  forty-five 
running  days,  took  the  risk  of  holidays,  Sundays,  and  other  non-work- 
ing days.     The  question  is  as  to  the  days  beyond  the  forty-five  run- 
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ning  days,  and  as  to  those  the  libellants  must  shoT?  a  de&ult  by  the 
respondent^.  The  claim  made  by  the  libellants  that  the  respondents 
bargained  for  only  the  forty-five  running  days,  and  that,  if  their 
cargo  was  not  loaded  and  discharged  absolutely  in  that  time,  they 
must  pay  demurrage  for  the  additional  time  consumed,  is  inconsis- 
tent with  the  terms  of  the  charter  party.  It  is  argued  for  the  libel- 
lants, that.mere  lapse  of  time  was  default,  and  that,  when  the  forty- 
five  running  days  elapsed,  the  respondents  then  became  in  defiiult, 
if  the  delay  thereafter  was  not  caused  by  the  act  of  the  libellants. 
This  is  to  change  the  contract  which  the  libellants  made,  and  to 
throw  off  from  themselves  the  burden  which  they  thereby  assumed. 
It  is  to  give  no  meaning  to  the  clause  in  regard  to  defiiult. 

It  appears  by  the  testimony  that  it  is  the  custom  of  the  port  of 
Bio  de  Janeiro  for  the  vessel  to  pay  for  lighters  and  to  pay  all  other 
expenses  until  the  cargo  is  landed  on  the  wharf.  This  fact  alone 
would,  under  the  provision  in  the  charter  party,  that  the  cargo  is  to 
be  '^  delivered  alongside,  within  reach  of  the  vessel's  tackles  or  ac- 
cording to  the  customs  of  the  port,"  tbrow  on  the  vessel  prima 
facie  the  responsibility  for  the  delay  caused  by  the  want  c  f  a  suffi- 
cient number  of  lighters.  The  duty  of  the  respondents  in  respect 
to  the  cargo  at  Rio  commenced  only  when  it  was  placed  on  the 
wharf  by  the  vessel.  Until  then  they  could  be  chargeable  with 
no  delay  in  respect  to  it,  unless  they  delayed  the  lighters,  after 
they  were  loaded,  in  discharging  their  loads.  It  is  not  pretended 
by  the  master  in  his  testimony  that  more  than  three  days  of  that 
description  of  delay  occurred.  This,  with  the  delay  in  respect  to 
the  coal,  would  make  up  but  nine  days  out  of  the  thirteen  run- 
ning days  left  as  lay  days  when  the  vessel  arrived  at  Rio. 

On  the  whole  case  the  libellants  havo  failed  to  make  out  any 
cause  of  action  and  the  libel  must  be  dismissed,  with  costs. 


Beebe^  Donohue  ^  Cooke^  for  the  libellants. 
John  N.   Whiiifigj  for  the  respondents. 
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THE  SHIP  SABIONCELLO. 

Damages.— ExoBFTioMs  to  Rxpobt.— Mabkjet  Valux.— Experts. 

Where  goods  were  damaged  on  a  ship  by  bad  stowage,  for  which  the  ship  was 

held  liable : 
Held,  That  the  amount  of  damage  was  properly  arrived  at  by  ascertaining 

the  difference  between  the  market  value  of  the  goods  in  their  damaged 

state,  and  what  would  have  been  their  market  value  if  they  had  been 

sound; 
That  the  fact,  that  the  owner  of  the  goods,  who  was  a  paper  manufacturer, 

sold  the  damaged  goods,  which  were  paper  stock,  at  auction,  and  bought 

them  in,  and  manufactured  them  into  paper,  and  sold  the  paper  at  the 

same  price  at  which  he  sold  paper  made  from  undamaged  stock,  did  not 

change  the  rule ; 
That  the  mere  fact  of  the  sale  of  the  goods  at  auction,  without  proof  of  the 

price  they  brought,  was  no  ground  for  disregarding  the  evidence  of  experts 

as  to  their  value. 

This  case  came  up  on  exceptions  to  the  Commissioner's  report 
of  damages.  The  libel  was  filed  to  recover  damages  alleged  to 
have  been  sustained  by  some  paper  stock  shipped  on  the  Sabion- 
cello and  consigned  to  the  libellants,  by  reason  of  bad  stowage. 
The  case  is  reported  in  7  Benedict,  857. 

X)n  the  reference  the  libellants  called  experts,  who  testified  as  to 
the  market  yalue  of  the  stock  in  its  damaged  state  and  what  it 
would  hare  been  worth  if  sound.  It  appeared  that  the  libellants 
sold  the  damaged  stock  at  public  auction,  (for  what  price  did  not 
appear)  bought  it  in  themselves  and  manufiictured  it  into  paper, 
and  sold  the  paper  for  the  same  price  as  paper  manu&ctured  from 
sound  stock. 
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The  CommisBioner  reported  that  he  found  due  the  libellants  u 
follows : — 

'*  The  injury  and  damage  to  117  bales  of  paper  stock  by  rea- 
son of  the  oil  staining  and  soaking  into  the  same,  (in  some  bales 
more  than  others)  is  the  difference  between  the  sound  yalue  and 
the  damaged  value  of  the  said  1171>ales: — 

Sound  value  was  $4,958.69 

Damaged  value  was  2,852.82 


Leaving  the  damage  sustained,  $2,601.87 

Proctors  for  claimants  claim  that  no  damage  was  sustained  by 
libellants,  because  they  purchased  the  117  bales  as  damaged  paper 
stock  at  auction,  and  used  the  same  in  manufacturing  paper  at  their 
&ctory,  and  the  evidence  does  not  show  that  the  product  manufac- 
tured was  sold  for  less  than  the  usual  price  for  the  product  manu&c- 
tured  from  sound  paper  stock.  The  Commissioner  does  not  adopt 
this  rule  of  damages;  but  holds  that  the  market  value  of  the  117 
bales  as  damaged,  deducted  from  the  sound  value,  is  the  proper 
measure  of  damages". 

To  this  report  the  claimants  filed  exceptions  as  follows : 

1.  The  Commissioner  erred  in  finding  that  the  libellants  had 
sustained  any  damages. 

2.  The  Commissioner  erred  in  not  finding  specially  in  his 
report  upon  what  basis  he  placed  his  estimate  of  damages. 

8.  If  the  Commissioner  in  fact  based  his  report  upon  the 
estimate  of  the  experts  sworn,  he  erred,  as  he  should  not  have 
taken  those  estimates  as  the  basis  of  his  report.  * 

4.  The  testimony  disclosing  the  fact  that  the  goods  were  sold 
at  public  auction  and  purchased  by  the  libellants,  the  price  paid 
by  them  would  afford  a  better  basis  as  to  damage,  and  the  Com- 
missioner should  have  required  that  to  be  shown. 

5.  The  evidence  in  the  case  having  disclosed  that  there  were 
two  causes  of  damage — viz.,  bad  stowage  and  the  perils  of  the  sea,— 
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the  Commiflsioner  erred  in  not  finding  specially  by  his  report,  how 
much  damage  was  sustained  from  the  one  cause  and  how  much 
from  the  other. 

6.  The  uncontradicted  evidence  showing  that  the  merchan- 
dise was  manufactured  by  the  libellants  without  any  loss,  the  Com- 
missioner erred  in  not  reporting  that  the  libellants  had  sustained 
no  damage. 

7.  The  Commissioner  erred  in  making  by  his  report  a  gen- 
eral finding  for  a  gross  amount,  without  giving  the  rules  upon  which 
it  was  based,  and  should  have  made  his  report  special,  upon  the 
evidence  offered. 

For  libellants,  Man  ^  Parsons, 

For  claimants,  Beebe,  WUcosc  ^  Hobbs. 

« 

Blatchfobd,  J.  Exception  1  is  overruled.  Exception  2  is 
overruled,  because  the  Commissioner  does  find  specially  in  his  re- 
port upon  what  basis  he  places  his  estimate  of  damages,  and  states 
therein  that  the  basis  is  the  difference  between  the  sound  value  and 
the  damaged  value  of  the  117  bales.  Exception  8  is  overruled,  on 
the  ground  that,  if  the  claimants  desired  some  other  basis  than  the 
estimate  of  the  experts  sworn,  to  be  taken,  they  should  have  intro- 
duced evidence  to  establish  such  basis.  Exception  4  is  overruled, 
on  the  ground  that  it  was  open  to  the  claimants  to  show  the  price 
paid  by  the  libellants  at  auction  for  the  damaged  bales,  the  claim- 
ants having  brought  out,  on  cross-examination  of  the  witness  Stur- 
ges,  the  fiict  that  the  libellants  bought  the  damaged  bales  at  the 
auction,  and  the  fiict  that  the  libellants'  books  contained  an  account 
of  the  sale,  and  not  having  pursued  the  inquiry  further.  Exception 
5  is  overruled,  on  the  ground  that  the  reference  was  to  compute  the 
amount  of  the  damages  sustained  by  the  libellants  as  set  forth  in 
the  libel,  and  the  damages  set  forth  in  the  libel  are  damages  to  the 
paper  stock  by  its  being  stained  by  oil  and  coal  dust  in  consequence 
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of  its  hayiog  been  badly  stowed  by  the  ship.  Exception  6  is  OTer- 
roled,  on  the  ground  that  the  evidence  does  not  show  what  the  ex- 
ception states.  Exception  7  is  oyerruled,  on  the  ground  that  the 
report  is  not  a  general  finding  for  a  gross  amount,  and  does  give  tibe 
rales  on  which  it  is  based. 


APRIL,  1875. 

IN   THE  MATTER    OP   WILLIAM    P.    BRECK    AND 
WILLDLM  B.  SCHERMERHORN,  BANKRUPTS. 

Lkass.— Use  and  Oooitpation  afteb  Banxbuptot. 

B.  and  S.,  at. the  time  of  their  being  adjudged  bankrupts,  were  occupying 
premises  in  their  business  of  sugar  refiners,  under  a  lease  from  R  In  the 
building  was  machinery  belonging  to  them,  which  could  not  be  removed 
without  injury  to  the  building.  It  was  allowed  to  remain  there  for  six- 
teen days,  when  it  was  sold  by  the  assignee  to  F.,  who  immediately  hired 
the  premises  of  R.  and  continued  the  business  on  the  premises.  H.  ap- 
plied to  be  paid  by  the  assignee  in  bankruptcy  for  the  occupation  of  the 
premises  during  the  sixteen  days,  at  the  rate  of  rent  stipulated  in  the  lease: 

ffeldf  That  the  lease  was  cancelled  by  the  bankruptcy  as,  by  its  terms,  it 
'could  not  be  assigned  without  the  written  consent  of  the  landlord  ,* 

That  the  tenants  had  the  right  to  remove  the  machinery,  and  the  bankruptcy 
Court  had  that  right ; 

That  if,  in  removing  the  machinery,  the  building  had  been  injured,  the 
landlord  would  have  been  entitled  to  re-imbursement  for  such  injury,  and 
the  faot  that  the  allowing  the  machinery  to  remain  saved  the  building 
from  injury,  was  not  such  a  benefit  to  the  landlord  as  deprived  him  of  the 
right  to  be  compensated  for.  the  use  and  occupation  of  the  premises 
during  the  sixteen  days ; 

That,  as  it  appeared  that  there  was  injury  to  the  landlord  and  benefit  to  the 
bankrupt's  estate  from  the  use  and  occupation  of  the  premises,  the  land- 
lord was  entitled  to  be  compensated  therefor ;  and  that  the  rate  named  in 
the  lease  was  a  reasonable  rate  for  such  compensation. 
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Biohard  S.  Boberts  presented  a  petition  to  the  Court,  setting 
forth  that  Breck  k  Schermerhom  were  adjudged  bankrupts  on 
Deeember  16th,  1878,  on  a  Toluntary  petition ;  that,  at  the  time 
of  filing  their  petition,  they  were  in  possession,  as  tenants,  of  prem- 
ises belonging  to  the  petitioner',  under  a  lease  for  nine  months  from 
May  1st,  1878,  at  a  rent  of  $4,800  per  annum,  in  which  premises 
they  carried  on  the  business  of  sugar  refiners ;  that  the  premises 
continued  to  be  occupied  by  their  machinery  and  goods,  in  charge 
and  custody  of  the  Begister,  firom  December  16th,1878,  to  December 
81st ;  that  the  rent  for  that  period,  by  the  lease,  would  have  been 
$218.84,  and  the  premises  were  worth  that  sum  to  the  estate  of 
the  bankrupts,  but  the  assignee  refused  to  pay  it ;  and  the  petition 
prayed  for  an  order  to  the  assignee  to  pay  that  sum  to  the  petition- 
er. On  this  petition  the  Court  ordered  a  reference  to  the, Begister 
to  take  proof  of  the  facts  and  report  them  to  the  Court,  with  his 
opinion  thereon.  The  Begister  reported  that  he  had  taken  the 
testimony,  and  further  as  follows : 

''And  I  further  certify  and  report  that-the  building  in  question, 
at  the  time  of  filing  the  bankrupts'  petition,  was  wholly  used  and 
occupied  as  a  sugar  refinery,  with  a  large  amount  of  machinery  in 
and  through  the  same. 

*'  That,  at  the  expiration  of  16  days  or  thereabout,  after  the 
filing  of  said  petition,  the  said  machinery  was  sold  to  Thomas 
Freeborn,  for  the  sum  of  $12,000,  who  immediately  hired  and 
leased  the  said  premises  of  the  said  petitioner,  and  has  ever  since 
used  and  occupied  the  same  as  the  tenant  of  the  said  petitioner. 

''  That  said  machinery  was  fastened  to  the  building  in  various 
ways,  and  was  a  part  of  the  freehold  except  as  between  the  bank- 
rupt and  said  petitioner. 

"That  to  have  removed  it  fi^m  said  building  would  have 
greatly  damaged  said  building  and  would  have  rendered  it  difficult, 
if  not  impossible,  to  have  rented  the  same  for  any  purpose  until  the 
following  May.      That,  by  allowing  the  said  machinery  to  remain 
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there  daring  said  16  days,  the  said  petitioner  was  saved  great  damr 
age  to  his  building,  and  was  enabled  at  the  expiration  of  said  16 
days  to  rent  the  same  for  probably  the  only  purpose  for  which  it 
could  have  been  advantageously  rented.  That,  by  reason  of  the 
course  pursued,  the  said  petitioner  was  spared  great  loss  and  derived 
much  good  by  so  letting  the  premises  as  aforesaid. 

''  The  status  of  the  petitioner  in  reference  to  the  property  in 
question  was  fixed  by  the  act  of  bankruptcy — the  filing  of  the 
petition. 

'^  That  status^  be  it  beneficial  or  otherwise,  must  be  accepted 
by  him  as  well  as  by  all  parties  and  persons  that  may  be  affected 
thereby.  The  landlord  found,  by  this  act  of  bankruptcy,  his 
lease  cancelled  and  his  building  full  of  machinery  so  fiistened  to 
the  walls  that  it  would  cost  him  a  large  sum  to  get  it  out  It  is 
no  matter  whether  this  misfortune  came  upon  him  by  an  act  of 
bankruptcy  or  by  an  earthquake.  It  is  his  misfortune  and  he  must 
make  the  best  of  it.  If  he  wants  to  use  his  building  and  cannot  do 
so  till  the  machinery  is  out,  he  must  get  it  out  at  his  own  expense. 
He  cannot  call  upon  the  bankrupt  or  upon  the  estate  to  do  thip  for 
him.  K  the  machinery  is  ruined  by  being  removed,  it  is  still  his 
right  to  remove  it— <loing  no  unnecessary  injury — and  the  estate 
must  sustain  the  loss. 

'^  It  is  usual  and  no  doubt  the  duty  of  the  Register  in  charge, 
if  it  be  a  case  of  voluntary  bankruptcy,  or  the  Marshal,  if  it  be  a 
case  of  involuntary  bankruptcy,  to  look  after  the  property  and  see 
that  no  waste  ensues.  Indeed,  such  officer  is  in  duty  bound  to  act 
discreetly  and  prudently  for  the  interest  of  the  estate. 

''  If  the  premises  are  desired  for  any  period,  he  should  make  such 
prudent  arrangement  with  the  landlord  as  he  may  be  able  to  make 
for  the  use  of  them.  If  any  of  the  property  is  likely  to  be  injured 
by  a  removal,  he  should  see  to  it  and  prevent  any  such  injury  by  a 
careful  removal  and  storing  it  where  it  may  be  secure  firom  harm, 
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or  otherwise  apply  to  the  Court  for  an  order  to  sell  the  same  at 
public  or  private  sale,  as  may  be  most  for  the  interest  of  creditors. 

'^  But,  iu  case  there  be  no  agreement,  that  the  landlord  may  make 
a  valid  claim  for  use  and  occupation  of  his  premises  against  the  es- 
tate, two  things  must  concur  :  first,  injury  to  himself,  and  seccmd, 
benefit  to  the  estate.  Where  both  these  concur,  the  law  will  im- 
ply a  promise  on  the  part  of  the  estate  to  pay  what  the  use  of  the 
premises  under  all  the  circumstances  may  be  reasonably  worth, 
having  reference  to  the  actual  loss  or  damage  sustained  by  the 
landlord. 

'^  If  the  period  in  question  were  winter  and  there  were  no  pros- 
pect or  opportunity  to  rent  the  premises  before  the  following  May, 
it  is  clear  that  such  fact  should  enter  largely  into  the  estimate  of 
value  or  damage.  So,  if  it  were  near  the  first  of  May  and  the  land- 
lord had  a  prospect  or  opportunity  to  rent,  or  there  were  danger  of 
losing  the  opportunity  of  renting,  such  &ct  should  also  be  consid- 
ered. This  is  clearly  the  doctrine  of  McGrath  v.  Hunt  (5  B.  R. 
254),  and  the  doctrine  upon  which  the  Court  in  this  District  has 
uniformly  acted.  In  the  case  now  before  me  the  petitioner  presents 
himself,  asking  for  damages  where  no  damage  has  been  sustained, 
but  much  good  has  resulted  to  him  fix)m  the  acts  of  which  he 
complains. 

"Any  other  doctrine  would  be  most  injurious  to  estates  and  re- 
sult in  great  injustice.  The  creditors  of  the  bankrupt  have  to  ac- 
cept the.  status  of  the  bankruptcy  and  are  as  much  entitled  to  the 
consideration  of  the  Court  as  the  landlord.  They  are  in  this  view 
placed  upon  a  just  equity — that  equity  which  is  the  vital  principle 
ef  the  Bankrupt  Act. 

*'  I  therefore  recommend  that  an  order  be  entered  dismissing 
the  petition." 

For  the  petitioner,  E.  Ketckum^  Jr. 
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Blatchford,  J.  While  I  concar  in  the  general  principles 
Btated  by  the  Register  in  his  opinion  in  this  matter,  I  do  not  con- 
cur in  his  application  of  them  to  the  facts  of  this  case  or  in  his 
conclusion.  The  tenants  had  a  right,  as  against  the  landlord,  to 
remove  the  machinery,  and  the  bankruptcy  Court  had  such  right 
But  if^  in  such  removal  of  the  machinery,  the  building  was  injured, 
a  claim  would  exist  on  tibe  part  of  the  landlord,  both  under  the  terms 
of  the  lease,  and  on  general  equitable  principles',  to  be  reimbursed 
the  amount  of  such  injury,  by  the  parties  removing  the  machinery. 
The  fiust,  therefore,  that  such  injury  was  prevented  by  not  removing 
the  machinery  is  not  a  circumstance  that  can  be  considered  on  the 
score  of  benefit  to  the  landlord,  in  passing  on  the  question  before  us. 

As  to  the  suggestion  that  the  purchaser  of  the  machinery  hired 
the  premises  at  once,  and  that  thus  the  leaving  the  machinery  on 
the  premises  until  it  was  sold  was  a  benefit  to  the  landlord  equal  to 
the  amount  of  the  rent  he  claims  for  such  time,  in  giving  him  a 
tenant  promptly,  it  appears  clearly,  from  the  evidence,  that  the 
benefit  to  the  bankrupt  estate  from  not  removing  the  machinery 
was  fiir  greater  than  any  benefit  to  the  landlord  therefrom,  leaving 
a  value  in  the  use  and  occupation  of  the  premises  to  be  compensa- 
ted for.  The  lease  was  undoubtedly  cancelled  by  the  bankruptcy, 
as,  by  its  terms,  it  cpuld  not  be  assigned  without  the  written  con- 
sent of  the  landlord.  So,  also,  the  misfortune  of  the  landlord  in 
finding  the  lease  at  an  end  with  the  building  full  of  machinery,  was 
one  which  he  must  bear,  in  so  far  as  it  would  interfere  with  his 
making  a  new  lease  until  the  machinery  should  be  removed.  But 
that  circumstance  ought  not  to  afiect  his  right  to  compensation  for 
the  use  and  occupation  of  the  premises  by  the  machinery  «until  it 
was  removed.  There  were  in  this  case  both  injury  to  the  landlord 
and  benefit  to  the  bankrupt  estate,  from  such  use  and  occupation, 
in  view  of* the  foregoing  considerations.  The  evidence  is  very 
strong  that  the  estate  was  greatly  benefitted  by  not  removing  the 
machinery;  that  the  benefit  was  far  in  excess  of  the  amount  claimed 
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for  the  use  and  oocapation;  thst  it  iras  reMonaUe  and  proper  not  to 
disturb  or  remove  the  machinery;  and  that  the  rate  named  in  Ifae 
lease  is  a  reasonable  rate  of  compensation  for  the  use  and  oecnpa- 
tion  of  the  premises  for  the  time  in  question.  This  conolnsi<m 
seems  to  me  to  be  fadr  and  just  to  both  parties — ^the  landlord  and 
the  creditors  of  the  bankrupts.  An  order  will  be  entered  that  the 
sssignee  pay  the  sum  of  $218.84  for  the  sixteen  days'  oocupation 
ef  the  premises. 


MMtMii^ft 
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BERTHOLD    FBANKEL,    BANKBUPTS. 

RsaiBTSB's  F&B8.— Gbnxbal  Obdbb  No.  80. 

Under  General  Order  No.  80  a  Register  is  entitled  to  charge  $5  a  day  for 
each  day's  service  Tirhile  actually  employed  under  a  special  order  of  the  ' 

Court,  in  all  ordinary  cases ;  but  the  Court  has  power  to  fix  the  compen- 
sation at  a  smaller  rate,  if  the  circumstances  of  a  particular  case  should 
warrant  it. 

■ 

In  this  case  the  Register  certified  that  he  had  rendered  a  hill  to 
the  assignee  for  four  days'  service  under  a  special  order  of  the  Court 
at  $5  a  day ;  and  that  the  assignee  claimed  that,  under  General 
Order  No.  80,  he  could  not  pay  the  Begister  anything  until  the  rate 
had  been  fixed  by  the  Court,  either  by  general  rule  or  by  order  in 
the  particular  case.  The  Begister  held  that  he  was  entitled  to  five 
dollars  "  for  each  day's  seryice  while  actually  employed  under  a 
special  order  of  the  Court,"  in  all  ordinary  oases,  reserving  to  the 
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Court  the  power  to  fix  the  rate  of  compeoaatioii  at  a  lees  figure, 
where  the  cireometances  in  a  particnlar  case  shoald  warraot  it 

Blatchfobd,  J.    I  concur  with  the  Register  in  his  yiews. 


MAT,  1875. 

IN    THE   MATTER   OF   JOSEPH   ALEXANDER,    AN 

ALLEGED   BANKRUPT. 

CoHPosinov.— PowxB  OF  Attobrxt.  / 

Creditors  of  a  bankrupt,  who  offered  terms  of  composition,  gave  a  power  of 
attorney  to  T.,  which  stated  that  the  composition  was  not  to  be  accepted 
if  made  for  less  than  dO  per  cent.,  10  per  cent,  to  be  paid  in  six  months, 
and  10  per  cent,  in  twelve  months,  from  February  16th,  1876.  T.  signed  a 
composition  which  provided  for  the  payment  of  dO  per  cent,  in  six  and 
twelve  months  from  March  16th,  1875: 

MMf  That  this  difference  in  time  was  fatal  to  the  proceedings. 

BiiATCHTOSD,  J.  There  seems  to  me  to  he  a  fatal  difficulty 
ahout  the  proceedings  in  the  composition  in  this  matter.  The  com- 
position provides  for  the  payment  of  20  per  cent  in  two  equal  pay- 
ments at  six  and  twelve  months  from  March  16th,  1875.  It  is 
signed  by  nearly  all  the  creditors  through  Mr.  Tappen  as  attorney, 
under  a  power  of  attorney  which  states  that  the  composition  is  not ' 
to  be  accepted  by  the  signers  of  the  power  of  attorney,  or  either  of 
them,  if  made  for  less  than  20  per  cent,  10  per  cent  thereof  to 
be  paid  in  six  months,  and  10  per  cent,  in  twelve  months,  from  Feb- 
ruary 16th,  1875.  This  is  not  a  clerical  error,  because  the  paper 
in  confirmation  shows  that  the  word  "March''  was  written  in 
after  the  word  "  February  "  had  been  written  in  and  erased. 
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Independently  of  this  excess  of  authority  by  the  attorney,  it  is 
more  than  qaestionable  whether,  on  the  developments  in  the  eyi- 
dence,  the  composition  is  one  which  ought  to  be  sanctioned,  or  one 
which  the  creditors  themselves  would  approve,  if  called  upon  now 
to  sign  it  in  person. 


MAT,  1876. 

IN    THE   MATTER    OF   J.  OLMSTEAD    HIGGINS,  A 

BANKRUPT. 

Power  of  Ajtornst. — Notabt  Public. 

Under  General  Order  in  Bankruptcy  No.  84,  adopted  April  13th,  1875,  a 
Notary  Public  is  not  authorized  to  take  the  acknowledgment  of  a  creditor 
to  a  power  of  attorney  to  vote  for  assignee. 

In  this  case  the  Register  certified  that,  at  a  first  meeting  of 
creditors  held  for  the  choice  of  assignee,  eleven  proofs  of  debt  were 
filed,  representing  $3,952.05 ;  that  seven  of  them,  representing 
claims  amounting  to  $2,642.18,  voted  for  George  W.Tan  Siclen  as 
assignee,  the  powers  of  attomej,  under  which  two  of  these  were 
represented,  having  been  acknowledged  before  a  Notary  Public ; 
that  'the  other  four  creditors,  representing  claims  amounting  to 
;|1,309.87,  voted  for  John  H.  Piatt  as  assignee;  that  the  bank- 
rupt and  the  minority  creditors  objected  to  the  votes  cast  under 
the  powers  of  attomej,  on  the  ground  that,  under  General  Order 
No.  84,  adopted  April  12tb,  1875,  a  Notary  Public  was  not  a 
proper  ofScer  authorized  to  take  such  acknowledgments ;  and  that 
he  had  sustained  the  objection,  had  held  that  no  assignee  was  ap- 
pointed, and  had  appointed  Mr.  Piatt  as  assignee. 

Blatchford,  J.     I  think  the  Register  ruled  correctly. 
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CoLusiON   AT   Ska. — Stsameb    and   Sohoonxb. — Lookout. — Chaitok   nr 
Extremis. —BuBDBN  of  Proof. — PRESiriiPTiON  of  Nsoliosnor. 

A  steamer  and  a  schooner  came  in  collision  on  the  morning  of  September  6th, 
1874,  at  sea,  off  the  coast  of  New  Jersey.  The  schooner  was  sailing  north- 
east by  north,  the  wind  being  east-south-east,  when  the  steamer,  which 
was  steering  about  south  by  west  half  west,  was  seen  about  two  or  three 
miles  off  and  about  two  points  and  a  half  on  the  schooner's  port  bow. 
The  scho<5ner  kept  her  course  till  the  steamer  was  about  three  lengths,  or 
about  800  feet,  distant.  The  schooner's  second  mate  then  hailed  the 
steamer,  and,  getting  no  answer,  told  the  man  at  the  schooner's  wheel  to 
let  her  luff  half  a  point,  and  the  man  ported  his  wheel  just  before  the  Tea- 
sels struck.  Both  vessels  had  their  lights  set  and  burning,  and  it  was, 
moreover,  so  light  that  the  vessels  themselves  could  be  seen  at  an  ample 
distance.  The  lookout  on  the  steamer  had  been  sent  from  his  post  by  the 
second  mate,  who  had  charge  of  the  deck,  to  help  wash  the  decks,  the  only 
lookout  from  that  time  being  the  quartermaster  at  the  wheel,  in  the  wheel- 
house,  with  the  windows  closed.  The  schooner  was  not  seen  till  her  hail 
was  heard  by  the  second  mate,  who  then  saw  her  over  the  steamer's  star- 
board bow,  about  850  feet  distant.  The  steamer  was  running  ten  miles  an 
hour.  The  second  mate  then  went  to  the  pilot-house  and  ordered  the 
steamer's  wheel  put  hard-a-port,  and  her  engine  was  stopped  by  the  captain, 
who  had  been  asleep  and  was  awaked  by  the  second  mate's  order  to  the 
quartermaster.  The  porting  of  the  steamer's  helm  changed  the  steamer's 
course  but  very  little.  She  struck  the  schooner  on  her  port  bow,  cutting 
half-way  into  her  : 

Beld,  That  the  fact  of  a  collision  under  the  circumstances  of  this  case  was 
evidence  of  great  negligence  somewhere; 

That,  it  being  the  duty  of  the  steamer  to  avoid  the  schooner,  the  presump- 
tion  of  negligence  was  on  the  steamer,  and  it  was  for  her  to  relieve  herself 
from  the  burden ; 

That  the  steamer  was  in  fault  in  not  having  seen  the  schooner  sooner ; 


Mcr  aouTHEKjr  dibtbict  or  xew  tobk. 


TIte  Siewattcr  Kew  Orlpnw 


wM  not  to  be  «ltrib«itied  m  a  fMilt  to  tibe 
Thtit  tJbe  fltoamer  wm  liabk  for  tJtie 


BtATCBFQKD,  J.  Tlu0  if  ft  libel  filad  bj  die  ovnen  of  ti^ 
mkMUHt  Allie  Bidamore  io  nwwtr  tor  die  ^wMgw  witfiiiieil  bj 
dien  diroo^  *  eoUieiMi  which  oeeorred  between  Ikst 
Ike  iteeaer  Vew  OrleaMi  on  die  morning  of  the  Sdi  of 
ber,  1874,  U  •  little  sfter  fire  o^loeL  The  eehooner  was  bond 
from  FernftiMliu,  Florid*,  to  New  ToriE,  with  a  eurgo  of  laniber, 
end  the  eteeiDer  wee  bound  from  New  York  to  New  Orieene.  The 
eollifion  oeenrred  in  the  Atlantic  Ocean,  off  the  eoael  of  New 
Jeney. 

The  libel  allegei,  that,  prior  to  and  at  the  time  of  the  coDieioB, 
the  icbooner  bad  all  her  tails  iet,  and  waa  steering  mnih-east  by 
north,  with  light  winds  from  the  east  sooth-east ;  that  the  steamer 
was  seen  at  a  distance  of  three  miles,  and,  when  within  a  mile  of 
the  schooner,  the  bell  of  the  latter  was  rung  and  her  crew  shouted 
to  the  steamer  to  keep  off;  that  the  steamer  paid  no  attention  to 
such  signals,  but  bore  down  on  the  schooner  and  struck  her  on  the 
port  bow,  cutting  half  into  her,  and  said  schooner  immediately  filled 
with  water,  and  would  haye  sunk  but  for  her  cargo ;  and  that  the 
collision  occurred  through  the  negligence  of  the  steamer  and  with- 
out fault  on  the  part  of  the  schooner. 

The  answer  avers  that  the  steamer  was  sailing  on  a  course 
nearly  opposite  the  course  of  the  schooner,  and  was  in  charge  of  a 
competent  master  and  with  a  sufficient  crew,  who  were  attending  to 
the  discharge  of  their  duties ;  that  the  schooner,  when  first  seen, 
bore  on  the  starboard  bow  of  the  steamer,  and  was  heading  in  a  di- 
rection opposite  to  that  of  the  steamer,  and  such  that,  had  the  two 
Tessels  continued  their  respective  courses,  they  would,  by  an  ample 
distance,  have  cleared  each  other;  that,  when  the  two  vessels  had 
approached  to  within  a  few  lengths  of  each  other,  the  schooner 
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pcMPtod  her  helm,  to  «•  to  pMi  directly  soroei  the  come  of  the 
Bteftmer  and  in  front  of  her  bow ;  that,  as  soon  as  this  moTement 
wae  seen  from  the  steamer,  the  steamer  was  slowed,  her  wheel 
pcHrted,  so  as,  if  possible,  to  pass  astern  of  the  schooner,  and  her  en- 
gines  then  stopped,  bat  that  it  was  impossible  th^n  to  prerent  the 
collision,  and  the  steamer  struck  the  schooner  on  her  port  bow,  cat- 
ting a  considerable  distance  into  her  side ;  that  the  steamer  did  all 
that  was  in  her  power  to  preyent  the  collision,  and  the  same  was 
caused  by  the  improper  navigation  of  the  schooner,  in  changing  her 
course  across  the  steamer's  bow ;  and  that,  when  the  schooner  un- 
dertook to  cross  her  bow,  all  that  the  steamer  could  do  to  pieTent 
the  collision  was  to  stop  and  to  port  her  helm,  which  was  done,  but 
that  it  was  impossible  then  to  prevent  a  collision. 

The  schooner  had  her  lights  set  and  burning,  the  weather  was 
clear,  tiiere  was  already  so  much  of  daylight  that  the  schooner  her- 
self could  be  seen,  irrespeetiye  of  her  lights,  at  an  ample  distance, 
the  wind  was  light,  and  the  schooner  was  making  but  sbw  progress 
through  the  vrater.  Under  these  circumstances  the  £M)t  of  a  col- 
lision is  evidence  of  great  negligence  somewhere.  It  being  the  duty 
cf  the  steamer  to  avoid  the  schooner,  the  presumption  of  negligence 
is  on  the  steamer,  and  it  is  for  her  to  relieve  herself  from  the  bur- 
den. She  has  undertaken  to  show  that  she  would  have  avoided  the 
schooner  but  for  the  movement  of  the  schooner  by  porting,  which 
brought  the  schooner  suddenly  across  the  bow  of  the  steamer,  when 
otherwise  the  schooner  would  have  passed  safely  on  the  starboard 
side  of  the  steamer. 

Great  negligence  is  shown  on  the  part  of  the  steamer  in  not 
having  discovered  the  schooner  sooner  than  she  did,  and  in  not  hav- 
ing had  a  lookout  stationed  at  a  proper  position  at  tiie  bow  of  the 
vessel,  and  vigilant  in  the  discharge  of  his  duty.  At  the  approach 
of  day  the  lookout  who  had  previously  been  stationed  forward  was 
withdrawn,  the  officer  of  the  watoh  and  his  men  were  engaged  in 
washing  the  decks,  they  were  none  of  them  in  a  position  to  see 
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ahead,  and  the  daty  of  looking  out  for  approaching  yesBels  was  con- 
fided to  a  quartermaster,  who  was  alone  in  the  pilot-house  engaged 
in  steering  the  vessel,  and  who  had  the  glass  windows  in  front  of 
him  closed.  TJiis  quartermaster  has  been  examined  as  a  witness 
for  the  libellants.  The  pilot-house  in  which  he  was,  was  on  the 
upper  deck,  on  the  forward  house,  just  before  the  foremast.  The 
quartermaster  testifies  that  he  saw  nothing  of  the  schooner  until 
the  second  mate,  who  was  the  officer  of  the  watch  on  deck,  came 
into  the  pilot-house  and  directed  him  to  put  the  helm  hard-a-port ; 
that  the  second  mate  assisted  in  porting  the  wheel ;  that  the  cap- 
tain then  came  from  his  room  and  rang  two  bells  and  stopped  the 
steamer ;  and  that  the  steamer  swung  to  starboard,  by  the  porting, 
three-quarters  of  a  point  from  south  by  west  half  west,  before  she 
struek  the  schooner,  that  haying  been  her  course  for  some  time  pre- 
yiously,  so  that,  when  she  struck  the  schooner,  she  was  heading 
south-west  by  south  three-quarters  south.  It  also  appears  from  the 
testimony  of  the  quartermaster,  that,  as  soon  as  the  second  mate  gave 
him  the  order  to  port,  he  looked  up  and  saw  the  schooner  over  his 
starboard  bow,  heading  across  his  bow.  The  vessels  at  that  time 
were  very  near  each  other.  The  quartermaster  says  they  were  not 
more  than  three  ship's  lengths  apart.  In  a  statement  given  by  him 
to  the  claimants'  proctor,  eleven  days  before,  he  had  said  that  they 
were  about  five  of  the  steamer's  lengths  apart. 

The  master  of  the  steamer,  also,  was  sworn  as  a  witness  for  the 
libellants.  He  says  he  was  aroused  from  sleep  by  the  order  of  the 
second  mate  to  the  quartermaster  to  put  the  wheel  hard-a-port; 
that  he  was  sleeping  in  a  berth  in  his  room  ajbaft  the  pilot-house, 
on  the  same  deck,  a  door  from  the  rear  of  the  pilot-house  opening 
into  his  room ;  that  he  sprang  up,  and,  without  waiting  to  put  any- 
thing on,  went  into  the  pilot-house,  and  saw  the  schooner  directly 
ahead  or  a  little  on  the  starboard  bow,  about  three  or  fi)ur  of  the 
steamer's  lengths  oflF;  and  that  he  immediately  pulled  the  bell  to 
slow,  and  took  hold  of  the  wheel  to  help  port  it,  and  then  pulled  a 
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bell  to  stop,  and  watched  the  schooner's  red  light,  patting  it  in 
range  with  the  window  of  the  pilot-honse,  to  see  if  the  steamer 
answered  her  helm,  but  saw  yerj  little  change  in  the  course  of  the 
steamer  before  the  two  vessels  collided.  He  further  says  that  the 
steamer  was  a  vessel  of  between  1,400  and  1,500  tons  burthen ; 
that  she  was  running,  at  the  time,  at  the  rate  of  about  eleven  and 
one-half  miles  an  hour,  which  was  fuV  speed ;  and  that,  bj  ringing 
to  slow,  stop  and  back,  she  could  not  be  stopped,  from  full  speed,  in 
a  distance  of  less  than  a  quarter  of  a  mile,  which  is  a  little  over  six 
and  one-third  times  her  length. 

The  only  other  witness  from  the  steamer  who  was  examined  was 
the  second  mate,  who  was  examined  for  the  claimants.  He  testi- 
fies, that,  at  twenty  minutes  before  five  o'clock,  it  being  then  day- 
light, he  called  the  lookout  away  from  the  topgallant  fiyrecastle  to 
help  wash  the  decks,  and  told  the  quartermaster  in  the  pilot-house 
to  keep  lookout.  His  attention  was  first  called  to  the  schooner  by 
hearing  some  one  call  out  ''  steamer,  ahoy !"  This  was  a  cry  frt>m 
the  schooner.  He  ran  to  the  starboard  side  of  the  steamer  and 
looked  over  the  rail,  and  saw  the  schooner  a  little  on  the  starboard 
bow  and  three  and  a  half  of  the  steamer's  lengths  ofi*,  or  about  850 
feet  This  was  a  space  over  which  the  steamer,  at  a  speed  of  ten 
miles  an  hour,  would  pass  in  less  than  one  minute,  allowing  nothing 
for  any  movement  of  the  schooner  towards  the  steamer. 

Here,  then,  on  the  concurrent  testimony  of  these  three  witnesses 
firom  the  steamer,  we  find  her  rushing  on  at  this  speed,  with  no 
proper  lookout,  and,  in  full  daylight,  approaching  within  850  feet 
of  the  schooner  before  discovering  that  there  ?ras  a  vessel  in  her 
way,  and  then  notified  of  the  proximity  of  the  schooner  by  a  ciy 
from  that  vessel.  This  was  negligence  sufficient  to  cause  the  col- 
lision, and,  presumptively,  was  the  cause  of  it 

But  it  is  claimed  that  the  schooner  ported  her  helm  and  threw 
herself  into  the  path  of  the  steamer. 

The  second  mate  of  the  steamer  testifies,  that,  when  he  looked 
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the  eeetwerd  //f  north^eet  bjr  north  tbree-qnerten  north — thut  le, 
northeeeti  The  leoond  SMte  of  the  iteemer  admite  that,  wbeo  he 
flnt  lew  the  Mhootter,  ihe  wae  heading  about  half  a  point  on  to  the 
Meeneri  lie  nakei  the  oourae  of  the  steamer  at  that  time  to  have 
beeni  by  the  oompan,  lonth  bj  weit  half  west,  and  eaja  that 
the  oourie  of  the  lohooner  at  that  time  wae  north-eatt  by  north. 
If  the  oourM  of  the  lobooner  wai  nortb-eaet  bj  north,  and  the 
oourie  of  the  iteamer  wai  louth  by  weit  half  weet,  the  ichooner  wai 
heading  a  point  and  a  half  on  to  the  iteamer,  initead  of  half  a  point 
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If  the  coarae  of  the  steamer  was  south  by  west  half  west,  and  the 
schooner  was  heading  half  a  point  on  to  the  steamer,  the  course  of 
the  schooner  was  north  north-east.  In  either  case,  the  course  of  the 
schooner  was  a  course  drawing  on  to  the  course  of  the  steamer  and 
not  drawing  away  or  diverging  from  it  Under  such  ciroumstanoea, 
any  porting  of  the  helm  of  the  schooner,  resorted  to  at  the  distance 
off  given  by  the  second  mate  of  the  steamer,  was  a  movement  in 
extremis,  brought  about  by  the  fault  of  the  steamer  in  approaching 
so  near  to  the  schooner,  and  not  to  be  attributed  to  the  schooner  as 
a  fault  On  the  &cts  testified  to  by  the  second  mate  of  the  steamer, 
and  with  the  speed  of  the  steamer,  and  the  positions  and  proximity 
of  the  two  vessels,  there  would  have  been  a  collision,  even  if  the 
schooner  had  not  made  such  a  change  as  the  second  mate  of  the 
steamer  testifies  to. 

This  view  as  to  the  time  when  the  change  by  the  schooner  was 
made  is  confirmed  by  the  testimony  of  the  second  mate  of  the  schooner, 
who  was  the  officer  of  the  watch  on  her  deck  at  the  time.  He  tes- 
tifies, that  he  was  aft,  when  the  man  on  the  lookout  reported  a 
steamer;  and  that  he  then  went  forward  and  saw  the  steamer 
about  two  or  three  miles  off,  about  two  points  and  a  half  on  the  port 
bow  of  the  schooner.  He  gives  the  course  of  the  schooner  as  north- 
east by  north,  and  this  agrees  with  the  testimony  of  the  first  mate 
of  the  schooner.  The  second  mate  of  the  schooner  further  says, 
that  the  steamer  was  coming  for  him,  and  that,  when  she  was  about 
three  of  her  lengths  off,  he  hailed  her.  This  was  the  hail  which 
attracted  the  attention  of  the  second  mate  of  the  steamer.  He  also 
says  that  he  got  no  answer ;  that  the  steamer  was  then  close  to 
him ;  that  he  then  told  the  man  at  the  wheel  of  the  schooner  to 
let  her  luff  half  a  point ;  and  that  then  the  vessels  struck.  It  re- 
quired a  luff  of  only  a  point  to  bring  the  schooner  so  as  to  head 
north-east.  She  probably  did,  at  the  time,  luff  a  point,  and  this 
accords  vrith  the  testimony  of  the  witnesses  firom  the  steamer. 

In  so  far  as  there  may  be  anything  in  the  testimony  of  Oberg, 
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the  man  at  ib€  wheel  of  the  schooner,  or  of  Potter,  the  stewmrd  of 
the  schooner,  whieh  militates  against  the  finregoing  ooncliisioiis,  such 
tesdmony  is  unreliable.  The  course  of  the  schooner  being  north- 
east by  north,  or  even,  as  Oberg  pats  it,  north  north-east  half  east, 
it  is  impossible  to  believe  that  the  steamer  was  seen  oTor  the  star- 
board bow  of  the  schooner,  at  anj  time,  and  equally  impossible  to 
believe  that  the  second  mate  of  the  steamer,  when  at  first  he  saw  a 
light,  and  only  one  light,  on  the  schooner,  saw  her  green  light  and 
not  her  red  light 

This  is  a  clear  case  for  the  application  of  the  rule  announced 
in  the  case  of  7A«  Carroll  (8  Wallace,  802),  that  fiiult  on  the 
part  of  a  sailing  vessel  at  the  moment  preceding  collision  does  not 
absolve  a  steamer  which  has  suffered  herself  and  snch  sailing  vessel 
to  get  into  sach  dangerous  proximity  as  to  cause  inevitable  alarm 
and  confusion,  and  collision  as  a  consequence ;  and  that  the  steamer, 
as  having  committed  a  &r  greater  faiult  in  allowing  such  proximity 
to  be  brought  about,  is  chargeable  with  all  the  damages  resulting 
from  the  collision. 

There  must  be  a  decree  for  the  libellants,  with  costs,  with  a 
reference  to  a  commissioner  to  ascertain  and  report  the  damages. 

Henry  J.  Scudder,  tar  the  libellants. 
John  E.  ParaonSy  for  the  claimants. 
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THE   UNITED    STATES    vs.   THE    BRIO    YICTOBIA 

FrAUDXTLXKT  RbOISTBB.~A  YxSBXL   WbXOKXD  at  SbA.  18  NOT  "▲  yi88XL 

Wbxoexd  IK  THS  TJkitxd  States."— Aot  op  Dboxhbxb  28,  1853 
(U.  S.  Rev.  Stat.,  Sbo.  4186),  Act  of  JuLt  18,  1806  (Id.,  Sbo. 
4189).— Eyidenob. 

A  Swedish  vessel,  abandoned  at  sea,  was  picked  up  by  a  steamer  and  towed 
into  Kew  York,  where  she  was  libelled  for  salvage  and  sold.  Her  pur- 
chaser, G.,  put  repairs  on  her  to  the  amount  of  three-fourths  of  her  value 
when  repaired,  and  thereafter  procured  from  the  Secretary  of  the  Treas> 
uiy  an  American  register  for  her  as  being  *'  a  vessel  wrecked  in  the  United 
SUtes,'*  under  the  Act  of  December  28, 1852,  (U.  S.  Rev.  Stat.,  Sec.  4186). 
Subsequently  a  libel  was  filed  against  her  on  behalf  of  the  United  States  to 
forfeit  her  imder  the  24th  section  of  the  Act  of  July  18th,  1866  (U.  S.  Rev. 
Stat.,  Sec.  4189),  as  not  being  entitled  to  the  register,  such  register  being 
obtained  or  used  knowingly  and  fraudulently. 

ffeldf  That  the  construction  put  on  the  Act  of  1852  by  the  Treasury  Depart- 
ment, and  long  acquiesced  in,  should  not  now  be  set  aside  unless  con- 
vincing reason  be  given  against  such  a  construction. 

That  no  such  reason  appeared. 

That  the  vessel  was  not  '*  a  vessel  wrecked  in  the  United  States,"  and  was 
not  entitled  to  the  register  which  was  obtained  for  her. 

That  the  fact  that  the  register  was  obtained  on  a  false  representation  of  the 
circumstances  attending  the  wreck  of  the  vessel,  made  by  the  agent  of  G., 
and  supported  by  a  forged  protest,  was  evidence  that  the  register  was 
fraudulently  obtained. 

That  the  production'of  the  forged  protest  and  other  papers  from  the  flies  of 
the  New  York  Custom  House,  with  proof  that  they  were  the  only  docu- 
ments on  file  there  in  connection  with  the  issuing  of  the  register,  and  the 
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fact  UmUG.,  the  owner,  wheneiaminfd  — witneeeintheoneeandihown 
the  papen  in  qaeetkm,  did  not  intimate  that  they  were  not  the  pifwra 
need  in  obtaining  the  regiater,  waa  aaffldent  evidence  that  they  were  the 
paperapreaentedtotheSecretaiyof  the  Treaamy,  and  on  which  the  regia- 
ter  waa  otiUdned. 

Bbvkdict,  J.  Thk  la  »  proceeding  to  forfeit  thie  Brig  "Yic- 
torift  Peres"  ander  the  Act  of  July  18th,  1866  (Sectioii  4189  of 
the  United  Stotes  Reviaed  Statates).  To  warrant  a  decree  of  for- 
fcitwa  ander  Section  24  of  the  Act  of  1866,  it  most  appear  thai 
the  Teaael  was  not  entitled  to  the  benefit  of  the  register,  obtained 
or  need  for  heif  and  that  each  register  wag  obtained  or  naed  know- 
ingly and  frandnlently. 

The  first  question  of  this  case,  therefore,  is  whether  the  Brig 
^'  Victoria  Perez"  is  entitled  to  the  benefit  of  an  American  register. 
The  foots  bearing  apon  this  question  are  that  the  Teaael  was  a 
Swedish  vessel  called  the  ''Teja,"  and  that,  while  on  a  voyage  to 
Europe  firom  New  York,  she  met  with  a  disaster,  and  was  abandoned 
at  sea.  She  was  afterwards  picked  up  at  sea  by  the  steamship 
''Australia"  and  brought  into  the  port  of  New  York.  She  thus 
returned  to  the  waters  of  the  United  States,  a  wreck  in  charge  of 
lalvors.  After  her  arrival  in  New  York,  she  was  purchased  and 
repaired  by  John  H.  Gardiner,  a  citizen  of  the  United  States.  The 
repairs  put  upon  her  equalled  three-fourths  of  the  cost  of  the  vessel 
when  so  repaired ;  and  by  virtue  of  the  Act  of  December  23rd, 
1852  (U.  S.  Revised  Statutes,  Section  4186),  she  became  entitled 
to  the  benefit  of  an  American  register,  provided  she  comes  within 
the  designation  of ''  a  vessel  wrecked  in  the  United  States." 

It  has  been  contended,  not  without  force,  that  a  vessel  abandon- 
ed at  sea  and  by  salvors  brought  directly  fi^om  sea  into  a  port  of  the 
United  States  as  a  wreck  is  ^'  a  vessel  wrecked  in  the  United  States," 
within  the  meaning  of  the  act  of  1852.  But  this  act  has  been  un^ 
derstood  to  require  that  the  vessel  be  actually  wrecked  within  the 
waters  of  the  United  States.     Such  at  least  has  long  been  the  con- 
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ttnetioii  put  npon  it  by  the  Department  of  the  Treasai^r,  and  thk 
eoBStraotioii  appears  in  the  Treasar  j  Regalatione.  A  constraction  of 
BQoh  an  act  which  has  been  adopted  by  the  Department  required  to 
administer  the  law,  and  has  been  long  acquiesced  in,  and  which 
finds  sapport  in  the  language  of  the  statute  as  well  as  in  the  ob- 
ject of  the  navigation  laws  of  the  United  States,  should  not  at  this 
late  day  be  set  aside,  unless  convincing  rtascm  be  given  against  sueh 
a  construction.  No  such  reasons  aiqpear  to  me  and  I  therefore  hold 
that  this  vessel,  having  been  wrecked  at  sea  and  then  brought  into 
the  United  States,  was  not  a  vessel  wrecked  in  the  United  States 
and  consequently  was  not  entitled  to  the  benefit  of  an  American 
ttigister. 

It  remains  to  determine  whether  the  American  register  ob- 
tained fi)r  this  vessel  was  knowingly  and  fraudulently  obtained. 

It  is  clear  titiat  fraud  was  practiced  in  obtaining  the  register, 
for  it  was  obtained  tipon  a  false  representation  of  the  circumstances 
attending  the  wreck  of  the  vessel,  made  to  meet  the  requirements 
that  she  should  be  shown  to  have  been  wrecked  within  the  waters 
of  the  United  States ;  and  this  representation  was  supported  by  a 
fictitious  and  forged  protest,  plainly  gotten  up  for  the  purpose  of 
misleading  the  Secretary  of  the  Treasury.  The  &lse  representa- 
tion was  made  by  an  agent  of  Gardiner,  who  then  owned  the  vessel, 
and  a  copy  of  the  forged  protest,  accompanied  with  original  papers 
signed  by  Gkirdiner,  formed  part  of  the  evidence  oftred  in  support 
of  the  application.  No  fact  is  proved  which  could  afford  justifica- 
tion for  the  statement  or  the  belief  that  the  vessel  was  wrecked 
within  the  waters  of  the  United  States,  and  it  is  manifest  that  Gar- 
diner had  reason  to  know  the  hjot  to  be  otherwise.  •!  find  no  dif- 
ficulty, therefore,  in  charging  Gardiner,  the  owner  of  the  vessel, 
with  knowledge  of  the  firaud  which  was  practiced  upon  the  Secre- 
tary of  the  Treasury. 

A  question  has  been  made  as  to  the  sufficiency  of  the  evidence 
that  the  American  register  was  issued  upon  the  forged  protest  and 
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other  documents  produced  in  Court,  inasmuch  as  there  is  no  proof 
that  these  documents  were  the  documents  presented  to  the  Secretary 
of  the  Treasury  in  support  of  the  application  for  an  American 
register,  except  the  fact  that  they  are  the  only  documents  on  file 
in  the  New  York  Custom  House  in  connection  with  the  issuing  of 
this  register,  and  that  they  form  the  record  there  of  the  action  of 
the  Collector  in  the  premises. 

But  Ghirdiner,  the  owner  of  the  vessel,  upon  whose  application 
the  American  register  was  granted,  was  upon  the  stand  as  a  wit- 
ness. These  documents  were  before  him  as  the  documents  consti- 
tuting his  application ;  and  he  did  not  intimate,  even,  that  they  were 
not  the  papers  presented  by  his  agent,  with  his  knowledge,  in  sup- 
port of  his  application  for  the  register  in  question. 

The  silence  of  the  owner  under  such  circumstances  isequiyalent 
to  an  admission  that  these  papers  produced  before  him  are  the 
documents  which  formed  his  application,  and  upon  which  he  ob- 
tained the  register  which  was  issued. 

A  decree  must  therefore  be  entered,  condemning  the  vessel,  with 
costs. 

For  the  United  States :  George  W.  Hoxie,  AssistatU  District 
Atlartity. 

For  claimants :  J.  H,  Choate. 
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IN  THE'MATTER  OF  WILLIAM  S.  WOODWARD, 

A  BANKRUPT. 

SnmioNB  TO  Attend  Before  -Rsoibteb  Ssbved  Outside  the  Disthiot. 

A  Bunimons  to  a  witness  to  attend  before  a  Register  in  Bankruptcy  may  be 
served,  outside  tlie  District  but  within  100  miles  of  the  place  where  the 
witness  is  required  to  attend. 
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Benbdict,  J.  A  proceeding  in  bankruptcy  having  been  com- 
menced in  this  court,  the  question  of  the  discharge  of  the  bank- 
rupt being  before  the  court  upon  specification  filed  in  opposition  to 
the  discharge,  it  was  referred  to  a  register  in  Bankruptcy  of  this 
District  to  take  and  report  to  the  court  the  evidence  to  be  adduced 
by  the  respective  parties  upon  the  said  issue.  Such  reference  being 
thereupon  commenced,  a  summons  in  accordance  with  form  No.  48 
was  issued,  requiring  one  George  S.  Scott  to  attend  as  a  witness  in 
said  proceedings  before  such  register,  at  his  office  in  ^e  city  of 
Brooklyn.  The  summons  was  served  upon  Scott  in  the  city  of 
New  York,  where  he  resides.  Scott  &i1ed  to  attend  in  accordance 
with  the  summons,  and  thereupon  application  is  made  to  the  court 
to  attach  the  witness  for  his  &ilure  so  to  attend. 

The  application  is  opposed,  for  the  purpose  of  obtaining  a  deter- 
mination of  the  question  whether  a  witness  is  bound  to  regard  a 
summons  served  upon  him  out  of  the  district  for  which  the  regis- 
ter is  appointed,  requiring  attendance  before  that  register  in  a 
district  where  the  witness  does  not  reside. 

The  general  rule  undoubtedly  is,  that  process  does  not  run 
beyond  the  limits  of  the  Judicial  District  But  to  this  there  is  a 
well-known  exception  in  the  case  of  witnesses.  Section  876  of  the 
United  States  Revised  Statutes  expressly  provides  that  subpoenas  £>r 
witnesses  who  are  required  to  attend  a  court  of  the  United  States 
may  run  into  another  district. 

The  provisions  of  the  Bankruptcy  laws  confer  upon  a  register 
in  proper  cases  ^'  all  the  powers  of  the  District  Court  for  the  sum- 
moning and  examination  of  witnesses."  In  the  present  case  the 
register  before  whom  the  witness  was  required  to  attend  in  the 
city  of' Brooklyn  had  been  duly  directed  in  pursuance  of  Section 
5001  to  take  the  testimony  in  the  proceeding  described  in  the  sum- 
mons ;  and  therefore  by  virtue  of  Section  5002  the  register  had  all 
the  power  of  this  court  for  the  purpose  of  summoning  and  examining 
witnesses  in  said  proceeding. 
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The  witnefls,  Boott,  was  therefore  liable  to  be  sabpodiiaed  to 
attend  before  the  register  in  this  District,  notwithstanding  the 
fact  that  he  resided  out  of  the  District,  as  it  is  conceded  that  he 
did  not  live  more  than  100  miles  from  the  city  of  Brooklyn.  The 
sommons  serred  npon  the  witness  had  all  the  efibct  that  woald 
have  followed  dae  service  of  the  ordinary  subpoena  in  a  civil  case 
requiring  that  attendance  of  the  witness  before  the  court.  Unless, 
therefore,  the  &ilure  to  attend  is  excused,  the  right  of  the  parties 
to  an  attachment  cannot  be  denied.  Some  &cts,  by  way  of  excuse, 
are  stated  in  the  papers,  and  they  are  accompanied  by  expressions 
of  entire  willingness  on  the  part  of  the  witness  to  attend,  if  he 
could  be  legally  required  to  do  so.  I  shall  not,  therefore,  at  this 
time,  consider  the  matters  offered  in  excuse,  but  shall  pos^ne  the 
examination  of  that  question,  to  give  the  witness  the  opportunity  of 
demonstrating  tlie  sincerity  of  those  expressions  by  attending  before 
the  register  at  such  reasonable  tune  as  may  be  fixed  by  the  reg- 
ister for  the  next  hearing  on  the  proceeding  referred  to. 


liAY,  1875. 

IN    THE   MATTER   OF    THE    CENTRAL    BANK    OP 

BROOKLYN,  A  BANKRUPT. 

Assignxb'b  Lxi^iuTT.— Judomxmt  or  ▲  Stats  Coubt. 

H.,  hsTing  obtained  judgment  in  a  State  court  against  the  assignee  of  the 
bankrupt  above  named,  in  an  action  in  which  the  assignee  appeared 
and  defended,  the  Judgment  providing  tliat  the  judgment  be  paid  out  of 
the  assets  of  the  bankrupt  in  the  assignee's  hands;  and  having  thereafter 
obtained  a  supplemental  order  in  said  action,  directed  to  the  bank  which 
had  been  made  the  repository  in  which  the  funds  of  the  bankrupt  had  been 
deposited,  for  the  payment  of  such  judgment  out  of  the  funds  of  the  bank- 
rupt on  deposit  in  such  bank,  presented  to  this  court  a  petition  that  this 
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court  would  oountersign  the  proper  cheque  for  such  payment  by  the 
assignee.    On  a  reference  being  ordered,  to  take  proofs,  he  produced  a 
record  of  the  judgment,  and  gave  no  other  proof. 
SM,  That  such  Judgment  did  not  furnish  to  this  court  legal  grounds  for 

directing  the  payment  of  the  amount  of  it  by  the  assignee. 

« 

The  Central  Bank  of  Brooklyn  was  adjudged  a  bankrupt  <m 
October  2Tth,  18T0,  and  S.  B.  Dutcher  was  thereafter  daly  ap- 
pointed assignee.  On  the  1st  day  of  August,  1870,  Joseph  H. 
Havens,  the  petidoner  herein,  deposited  in  the  bank  a  check  finr 
$8,125.  On  the  2d  da^  of  August,  an  injunction  was  issued 
against  the  bank  as  being  insolvent,  and  a  receiver  was  appointed. 
On  the  8d  of  August,  Havens  demanded  the  return  of  the  check, 
which  was  refused.  On  the  appointment  of  the  assignee  in  bank- 
ruptcy, the  proceeds  of  the  check  were  turned  over  to  him,  with  the 
other  property  of  the  bank,  and  thereafter  a  suit  was  convnenced  in 
the  Supreme  Court  of  the  State  of  New  York  by  Havens  against 
Dutcher,  as  assignee,  to  compel  him  to  pay  to  Havens  the  amount 
of  the  check.  The  assignee  appeared,  and  defended  the  acticm, 
which  resulted  in  a  judgment  that  Havens  recover  of  the  assignee 
the  amount  of  the  check,  with  interest  and  costs,  amounting  to 
$4,282.85,  "  the  same  to  be  paid  out  of  the  assets  of  said  bank  now 
in  the  possession  of  said  defendant,  as  assignee,  as  aforesaid,  or  out 
of  any  assets  that  may  hereafter  come  to  his  possession  as  such 
assignee  as  aforesaid."  Thereafter  Havens  filed  this  petition  in  the 
Bankruptcy  Court,  praying  that  the  Court  would  countersign  the 
proper  cheque,  to  enable  the  assignee  to  pay  him  the  amount  of  the 
said  judgment  A  reference  was  ordered  to  take  proofi  on  the  peti- 
tion, and  he  produced  as  such  proof  only  a  record  of  the  judgment 

For  petiticmer :  E.  L,  Sanderson  and  John  H.  Bergen. 
For  the  assignee :  TVoej^ ,  Cailin  ^  Brodhead. 

Bbnidiot,  J.    Joseph  H.  Havens  presents  to  this  courthis 
petition,  wherein  he  prays  this  court  to  countersign  the  proper 
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efaeqne  to  enable  Sihs  B.  Dateher,  ungnee  of  tbe  Centnl  Bank 
of  Brooklyn,  %  tmxkrupt,  to  paj  him  the  nun  of  $4,282.85. 

In  iopport  of  thia  petition,  there  haa  been  exhibited  to  thia 
court  tbe  reeord  ot^n  action,  broo^t  by  tbe  petitioner  in  the  Su- 
preme Coort  of  tbe  State  of  New  Toriu  wherein,  on  the  lOth  day 
of  Jaooary,  1878,  it  was  by  aaid  court  adjudged  that  Hatens,  the 
petitioner,  recorer  against  Siks  B.  Dntcber,  assignee  aa  aforosaid, 
tbe  som  of  $3,657,  together  with  the  som  of  $349.88  interest,  and 
$275  costs,  amoonting  in  all  to  the  som  of  $4,282.85,  "  the  said 
som  to  be  paid  oat  of  the  assets  of  said  Central  Bank,  now  in  pos- 
session ot  said  defendant  as  assignee  aa  aforesaid,  or  oat  of  any  aaaets 
that  may  hereafter  come  into  his  possession  as  sach  assignee  as 
aforesaid/' 

The  said  record  also  shows  that  it  was  made  to  appear  to  the 
said  Supreme  Coart  that  the  National  City  Bank  of  Brooklyn  held 
tbe  moneys  which  had  been  received  by  the  assignee  of  the  Central 
Bank ;  whereupon,  as  also  appeared  by  said  record,  on  the  25th  day 
of  September,  1874,  the  said  Supreme  Court,  in  tbe  action  aforesaid, 
ordered  ^^  that  the  said  National  City  Bank  pay,  within  three  days 
after  serrice  of  a  copy  of  this  order,  to  E.  L  Sanderson,  the  plaintiff's 
attorney,  out  of  tbe  twenty  thousand  dollars  on  deposit  as  aforesaid, 
the  sum  of  four  thousand  two  hundred  and  eighty-two  dollars  and 
eighty^five  cents  ($4,282.85),  together  with  interest  on  that  sum 
from  the  22d  day  of  May,  1874,  amounting  in  the  aggregate  to  the 
sum  of  four  thousand  three  hundred  and  eighty-four  dollars  and 
fifty-three  cents  ($4,884.58) ;  and  upon  said  E.  L.  Sanderson  de- 
livering or  tendering  to  said  National  City  Bank  a  proper  satisfiic- 
tion  of  tbe  judgment  referred  to  in  these  proceedings,  for  which 
payment  so  to  be  made  this  order  shall  be  the  receipt  and  voucher 
of  said  bank." 

The  National  City  Bank,  referred  to  in  tbe  above  order,  does 
not  appear  by  said  record  to  be  a  party  defendant  in  tbe  action 
brought  by  the  petitioner';  but  that  bank  is  a  depository  designated 


MAT,  1875.  117 


In  the  Matter  of  The  Central  Bank  of  Brooklyn,  a  Bankrupt. 

bj  this  coart,  under  the  provisions  of  the  bankmpt  law  of  the 
United  States,  and  of  Oeneral  Order  No.  28  issaed  by  the  Sa« 
preme  Court  of  the  United  Stotes,  which  requires  the  designation, 
bj  the  District  Court  of  the  United  States,  of  a  depository  where 
all  moneys  received  by  the  assignees  shall  be  deposited,  and  which 
further  provides  "  that  no  moneys  so  deposited  shall  be  drawn  from 
such  depository  unless  upon  a  cheque  or  warrant  signed  by  the  clerk 
of  the  court,  or  by  an  assignee,  and  countersigned  by  the  judge  of 
the  court,  or  one  of  the  registers  designated  for  that  purpose,  stat- 
ing the  date,  sum,  and  the  account  for  which  it  was  drawn ;  and  an 
entry  of  the  pubstance  of  said  check  or  warrant,  with  the  date 
thereof,  the  sum  drawn  for,  and  the  account  for  which  it  was  drawn, 
shall  be  forthwith  made  in  a  book  kept  for  that  purpose  by  the 
assignee  or  clerk ;  and  all  cheques  or  drafts  shall  be  entered  in  the 
order  of  time  in  which  they  are  drawn,  and  shall  be  numbered  in 
the  case  of  each  estate." 

This  record  is  the  only  matter  produced  in  evidence  before  me, 
and  upon  it  the  petitioner  claims  that  he  is  entitled  to  ask  the  court 
to  divect  the  payment  to  him  of  the  amount  of  the  said  judgment 
out  of  the  assets  of  the  Central  Bank. 

To  this  claim  I  cannot  accede. 

The  judgment  rendered  by  the  Supreme  Court  of  the  State  in 
the  action  brought  by  the  petitioner,  and  upon  which  he  makes  his 
right  to  depend,  is  in  excess  of  the  jurisdiction  of  a  court  of  the 
State.  The  power  of  a  State  court  to  determine  the  liability  of  an 
assignee  in  bankruptcy  by  reason  of  his  acts,  where  the  assignee  ap- 
pears without  objection  and  submits  himself  to  the  jurisdiction  of 
the  court,  is  not  the  question  here ;  nor  is  the  application  by  an 
assignee  in  bankruptcy  for  relief  from  the  effects  of  a  judgment 
against  him,  obtained  in  an  action  in  the  State  where  he  properly 
appeared,  and  which  he  properly  defended.  Here  the  application 
is  by  a  third  party,  who  bases  an  application  to  be  paid  out  of  the 
funds  of  this  court,  as  a  court  of  bankruptcy,  solely  upon  a  judg- 
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ment  of  a  court  of  the  State,  directing  that  his  demand  be  paid  oat 
ct  such  fimda.  The  proof  of  sach  judgment  afibrds  no  legal  ground 
for  the  action  of  this  court  The  prayer  of  the  petitioner  must 
therefore  be  denied. 


JUNE,  1875. 

IN  THE  MATTER  OF  JAMES  0.  DERBY,  A  BANK- 

RUPT.  . 

YOLUKTABT    BaBXBITPTOT— ABSBlTr  OF  CbBDITOBS  TO  DlBCHABOS— AOT    OV 

JxTiTK  22d,  1874,  Sbotion  9. 

The  words  of  the  9th  section  of  the  Act  of  June  S3d,  1874  (18  U.  8.  Stat, 
at  Large,  178),  providing  that  in  cases  of  voluntary  bankruptcy,  no  dis- 
chai^ge  shall  be  granted  to  a  debtor  whose. assets  shall  not  equal  thirty 
per  cent  of  the  debts  proved  against  his  estate,  upon  which  he  shall  be 
liable  as  principal  debtor,  **  without  the  assent  of  at  least  one-fourth  of  his 
creditors  in  number  and  one-third  in  value,*'  are  to  be  understood  as  mean- 
ing creditors  to  whom  he  is  liable  as  principal  debtor  and  who  have  proved 
their  debts  against  his  estate. 

Such  assent  must  be  in  writing,  and  it  is  sufficient  if  it  is  filed  before  the 
hearing  of  the  application  for  discharge. 

Blatghford,  J.  This  is  a  case  of  voluntary  bankruptoj,  the 
petition  in  which  was  filed  on  the  7th  of  August,  1874.  Proceed- 
ingB  with  a  view  to  a  discharge  have  been  taken  and  conducted  to 
the  point  of  the  certifying  of  the  proceedings  to  the  Court  by  the 
register.  The  register  certifies  that  the  bankrupt  has  in  all 
things  conformed  to  his  duty  under  the  ReTised  Statutes,  and  has 
oonformed  to  all  the  requirements  of  the  Revised  Statutes,  unless 
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the  Court  should  be  of  opinkm  that  the  9th  section  of  the  Act  of 
June  22d,  1874,  requires  the  assent  of  one-fourth  in  number  and 
one-third  in  value  of  all  the  creditors  of  the  bankrupt,  including 
alike  those  who  have  and  those  who  hare  not  proved  their  claims. 
Five  creditors  only  have  proved  claims.  The  claims  so  proved 
amount  to  $2,145.80.  Of  those  five  creditors,  three,  whose  claims, 
as  proved,  amount  to  $1,660,  have  assented  to  the  discharge.  The 
number  of  creditors  whose  claims  are  set  forth  in  the  schedules 
annexed  to  the  voluntary  petition  is  44,  and  the  amount  of  their 
claims  is  $17,878.  Of  these  44,  only  the  three  creditors  above 
referred  to,  with  proved  claims  amounting  to  $1,660,  have  signed 
the  assent  One-fourth  in  number  and  one-third  in  value  of  the 
creditors  of  the  bankrupt  have  not  signed  the  assent. 

When  the  Act  of  June  22d,  1874  (18  U.  S.  Stai.  at  Lcarge 
178)  was  passed,  the  provision  of  law  in  force  as  to  discharges  was 
section  5112  of  the  Revised  Statutes,  in  these  words:  ''In  all 
proceedings  in  bankruptcy  commenced  after  the  first  day  of  Janu- 
ary, eighteen  hundred  and  sixty-nine,  no  discharge  shall  be  granted 
to  a  debtor  whose  assets  shall  not  be  equal  to  fifty  per  cent,  of  the 
claims  proved  against  his  estate,  upon  which  he  shall  be  liable  as 
the  principal  debtor,  unless  the  assent  in  writing  of  a  majority  in 
number  and  value  of  his  creditors  to  whom  he  shall  have  become 
liable  as  principal  debtor,  and  who  shall  have  proved  their  claims, 
is  filed  in  the  case  at  or  before  the  time  of  the  hearing  of  the  appli- 
cation for  discharge ;  but  this  provision  shall  not  apply  to  those 
debts  fix)m  which  the  bankrupt  seeks  a  discharge,  ^  hich  were  con- 
tracted prior  to  the  first  day  of  January,  eighteen  hundred  and 
sixty-nine."  The  9th  section  of  the  Act  of  June  22d,  1874,  pro- 
vides as  follows :  ''  That,  in  cases  of  compulsory  or  involuntary 
bankruptcy,  the  provisions  of  said  Act,"  (the  Act  of  March  2d, 
1867,)  ''and  any  amendment  thereof,  or  of  any  supplement  there- 
to, requiring  the  payment  of  any  proportion  of  the  debts  of  the 
bankrupt,  or  the  assent  of  any  portion  of  his  creditors,  as  a  condi- 
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tion  of  ft  diKltti'ge  froa  Ub  debts,  dkftll  ml  H>plj*  ^^  ^  ■'^Jt  ^ 
oCfcerwiw  entitled  thereto,  be  diaduiged  by  tke  Goart  m  tke 
■Mumer  end  with  the  SBiiie  eftet  as  if  he  bad  pftid  sftdi  ^er 
of  hie  debts,  or  as  if  the  required  |go|Mrtktt  of  his  crediton  hsd 
ifnted  thereta  And,  in  esses  of  Tolmiuiy  bftnkrvptcy,  no  dis- 
disrgB  shftD  be  gruited  to  ft  debtor  whose  sasets  shiU  not  be  eqnsl 
to  thirty"  per  centum  of  the  cbums  proved  sgsinst  his  estate,  upon 
whieh  he  shftU  be  liftble  wa  principsl  debtor,  without  the  saseat  of  ftt 
lesst  ooe-fimrth  of  bis  ereditors  in  nnmber  And  oofr-third  in  Tfthie ; 
ftod  the  proTision  in  section  thirtj-thiee  of  ssid  Act  of  March  second, 
eighteen  hundred  and  sixty-seTen,  requiring  fifty  per  cemhtm  of 
such  assets,  is  hereby  repealed."  Sectim  21  of  the  Act  of  June 
22d,  1874,  repeals  all  Acts  and  parte  of  Acte  mconsistent  with  ite 
pronsions. 

The  former  statate,  when  it  spoke  of  an  assent  of  creditors  as 
being  necessary,  spoke  of  it  as  an  assent  in  writiDg  of  a  majority  in 
nnmber  and  valae  of  tbe  creditors  of  the  debtor  to  wbom  he  shonld 
hare  become  liable  as  principal  debtor,  and  who  should  have  proved 
their  claims,  and  prescribed  that  sach  assent  sboald  be  filed  in  tbe 
case  at  or  before  the  time  of  the  bearing  of  the  application  for  dis- 
charge. The  new  statute,  when  it  speaks  of  an  assent  of  creditors 
as  being  necessary,  (and  which  is  only  in  cases  of  voluDtary  bank- 
ruptoy)  merely  says,  that  the  discharge  shall  not  be  granted  to  the 
debtor  "  without  the  assent  of  at  least  one-fourth  of  his  creditors 
in  number  and  ono-tbird  in  value."  It  does  not,  in  terms,  as 
before,  require  the  assent  to  be  in  writing.  It  does  uot,  in  forms, 
as  before,  require  the  prescribed  proportion  in  number  and  in  value 
to  be  computed  only  upon  creditors  to  whom  the  debtor  shall  have 
become  liable  as  principal  debtor.  It  does  not,  in  terms,  as  before, 
require  the  prescribed  proportion  in  number  and  value  to  be  com- 
puted only  upon  such  of  the  creditors,  to  whom  the  debtor  shall  have 
become  liable  as  principal  debtor,  as  shall  have  proved  their  claims. 
It  does  not,  in  terms,  as  before,  require  the  assent  to  be  filed  in  the 
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case  at  or  before  the  time  of  the  hearing  of  the  application  for 
charge.  Yet  all  these  are  matters  as  to  which  inqoirj  at  once 
arises,  under  the  new  statute.  Must  the  assent  be  in  writing?  Are 
the  creditors  referred  to  in  the  new  statute  onlj  the  creditors  to 
whom  the  debtor  shall  have  become  liable  as  principal  debtor,  or 
are  other  creditors  to  be  included?  When  it  is  determined  what 
creditors  are  thus  to  be  recognized,  is  the  prescribed  proportion  to 
be  computed  only  upon  such  of  those  creditors  as  have  proved  their 
claims,  or  upon  all  of  those  creditors  ?  Is  it  sufficient  to  file  the 
assent  at  or  before  the  time  of  the  hearing  of  the  application  for 
discharge  ;  or  must  it  be  filed  at  or  before  the  time  of  the  applica- 
tion f9r  discharge,  as  was  required  bj  section  SS  of  the  Act  of 
March  2d,  1867  (14  U.  S.  Stat,  at  Large,  588)  ?  No  aid  is  de- 
riyed  from  the  language  of  the  new  statute,  in  answering  any  of 
these  inquiries,  except  what  may  be  deriyed  from  the  naked  lan- 
guage, that  the  assent  is  to  be  '^  the  assent  of  at  least  one-fourth  of 
his  creditors  in  number  and  one-third  in  value."  I  do  not  think, 
in  view  of  the  course  of  legislation  on  the  subject,  and  of  the  struc- 
ture of  the  9th  section  of  the  Act  of  June  22d,  1874,  that  the 
expression  ^^his  creditors,"  in  the  clause  therein  in  regard  to  dis- 
charges in  cases  of  voluntary  bankruptcy,  is  necessarily  to  be  in- 
terpreted to  mean  all  the  creditors  of  the  debtor,  whether  they  have 
proved  their  debts  or  not. 

In  the  former  statute,  the  provision  as  to  assent  is  introduced 
by  the  word  '' unless."  No  discharge  shall  be  granted  to  a  debtor 
whose  assets  shall  not  be  equal  to  a  specified  percentage  of  certain 
specified  claims,  '*  unless  "  the  assent  in  writing  of  a  majority  in 
number  and  value  of  certain  specified  creditors  is  filed  in  the  case 
by  a  certain  specified  time.  The  sentence  is  a  complete  one  in 
itself.  It  provides  that  a  discharge  shall  not  be  granted  to  a  debtor  . 
who  answers  a  specified  description,  ''unless"  the  Court  finds  affirm- 
atively certain  prescribed  things  to  exist,  which  are  (1)  that  an 
assent  in  writing  be  filed ;  (2)  that  it  be  the  assent  of  a  majority  in 
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nomber  and  vftlna  of  the  creditors  of  the  debtor  to  whom  he  shall 
haye  booome  liable  as  principal  debtor,  and  who  shall  have  proyed 
their  claims;  (8)  that  it  be  filed  at  or  before  the  time  of  the  hear* 
ing  of  the  application  for  discharge.  The  new  statute  merelj  says, 
that,  in  cases  of  voluntarj  bankruptcy,  a  discharge  shall  not  be 
granted  to  a  debtor  who  answers  a  specified  description,  "  without" 
the  assent  of  at  least  one-fourth  of  his  creditors  in  number  and  (me- 
third  in  value.  The  sentence  is  an  incomplete  one.  It  does  not  re- 
quire the  assent  to  be  in  writing,  or  to  be  filed,  or  to  be  filed  by  any 
specified  time ;  and  it  leaves  open  the  question  as  to  what  is  meant 
by  the  expression  ^'  his  creditors." 

Section  88  of  the  original  bankruptcy  Act  of  March  2d,  1867, 
required  the  assent,  when  necessary,  to  be  the  assent  in  writing  of 
a  majori^  in  number  and  value  of  the  creditors  who  had  proved 
their  claims,  and  required  it  to  be  filed  at  or  before  the  time  of  the 
application  for  discharge ;  but  required  it  only  where  the  assets  of 
the  debtor  did  not  pay  fifty  per  cenium  of  the  claims  against  his 
estate.  The  Act  of  July  27th,  1868,  (16  U.  S.  Stat,  at  large,  227,) 
required  the  assent,  when  necessary,  to  be  the  assent  in  writing  of  a 
majority  in  number  and  value  of  the  creditors  to  whom  the  debtor 
should  have  become  liable  as  principal  debtor,  and  who  should  have 
proved  their  claims,  and  required  it  to  be  filed  at  ot  before  the  time 
of  the  hearing  of  the  application  for  discharge ;  but  required  it  only 
where  the  assets  of  the  debtor  should  not  be  equal  to  fifty  per 
centum  of  the  claims  proved  against  his  estate,  upon  which  he 
should  be  liable  as  the  principal  debtor.  These  provisions  continued 
in  force  until  the  9th  section  of  the  Act  of  June  22d,  1874,  was 
enacted.  Thus,  from  the  year  1868,  an  assent  to  a  discharge  was 
required  only  where  the  assets  of  the  debtor  did  not  equal  fifty  |7er 
,  centf  of  the  claims  proved  against  his  estate,  upon  which  he  had 
become  liable  as  the  principal  debtor.  The  9th  section  of  the  Act 
of  June  22d,  1874,  provides  that  no  assent  shall  be  necessary  in 
involuntary  oases ;  and  it  requires  an  assent  in  voluntary  cases, 
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odIj  where  the  assets  of  the  debtor  do  not  equal  thirty  per  cent,  of 
the  clauns  proved  against  his  estate,  upon  which'  he  has  become 
liable  as  the  principal  debtor.  It  then  repeals  the  provision  requir- 
ing fiftj  j?er  cent,  of  such  assets.  It  thus,  in  respect  to  voluntary 
oases,  in  specifying  the  cases  where  an  assent  is  required,  requires 
it,  as  before,  in  cases  where  the  assets  of  the  debtor  do  not  equal  a 
certain  percentage  of  the  claims  proved  against  his  estate,  upon 
which  he  has  become  liable  as  the  principal  debtor,  and  only  in  sueh 
cases,  and  merely  changes  the  percentage  from  fifty  to  thirty. 
Then,  as  to  what  the  assent  is  to  be.  The  former  statute  required 
it  to  be  the  assent  in  writing  of  a  specified  proportion  in  number 
and  value  of  the  creditors  to  whom  the  debtor  had  become  liable  as 
principal  debtor,  and  who  had  proved  their  claims,  and  required  it 
to  be  filed  at  or  before  the  time  of  the  hearing  of  the  application 
for  discharge.  The  new  statute  prescribes  the  assent  merely  as  an 
assent  of  at  least  one-fourth  of  the  creditors  of  the  debtor  in  num- 
ber and  one-third  in  value.  But,  the  change  the  new  statute  was 
aiming  to  make  in  respect  to  voluntary  cases,  was,  clearly,  a  change 
beneficial  to  the  debtor,  by  prescribing  terms  less  onerous  than  were 
before  required  Before,  if  the  debtor's  assets  did  not  equal  fifty 
per  cent,  of  the  claims  proved  against  his  estate,  upon  which  he 
had  become  liable  as  the  principal  debtor,  he  was  required  to  obtain 
an  assent  of  creditors.  Now,  he  was  not  to  be  required  to  obtain 
any  assent  of  creditors  unless  his  assets  did  not  equal  thirty  per 
cent,  of  such  claims.  So,  before,  when  the  debtor  was  obliged  to 
obtain  an  assent,  it  was  required  to  be  the  assent  in  writing  of  a 
majority  in  number  and  value  of  the  same  creditors  who  were  to  be 
reckoned  in  computing  the  percentage  in  assets — that  is,  creditors  to 
whom  he  had  become  liable  as  principal  debtor,  and  who  had  proved 
their  claims,  and  the  assent  was  to  be  filed,  and  it  was  sufficient  to, 
file  it,  at  or  before  the  time  of  the  hearing  of  the  application  for 
discharge.  Now  the  change  to  be  made  was  one  beneficial  to  the 
debtor,  by  imposing  upon  him  less  rigorous  terms,  and  the  change 
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fft/  ta  iiunj),  uiA  to  fntaAe,  m^tmH,  the  aflnt  of  at 
fEwrdb  m  mmbeir  end  <iiie-lhird  m  mbae  of  the  auBe  crediton,  Aat 
ii;  creditofi  to  whom  the  dd»tor  Aoald  have  beeaaie  bible  as  pm- 
^fial  deNor^  and  who  fhoold  hare  proved  their  ehiraa,  leaving  the 
aiiwit  ititl  to  be  reqatred  to  be  in  writhig,  and  to  be  filed,  and 
to  be  ioficient  if  filed  at  or  befiite  the  tinie  df  the  hearing  of  the 
applioalJOB  br  dieeharge.  Tbc  words  ''  his  crediton,^  in  the  elanse 
of  ibe  dtb  section  of  the  Act  of  Jane  22d,  1874,  in  regard  to  cases 
of  voltinlarjr  bankmptoj,  maj  very  properly  be  referred  to  the  class 
Just  preriooslj  defined  in  the  section  ss  the  creditots  of  whom  the 
section  is  speaking,  and  of  whom  alone  it  speaks  as  creditors  con- 
cerned, when  reqonrements  to  a  discharge  are  being  prescribed, 
nsmelj,  creditors  to  whom  the  debtor  is  liable  as  principal  debtor 
sod  wbo  have  proved  tbeir  claiins.  Thej  alone  are  treated  as  cred- 
itors and  as  '^  bis  creditors."  They  alone  are  treated  as  creditors 
in  eompuf  Ing  the  thirty  jisr  cent  in  assets,  and  tbey  alone  could  have 
been  (ntended  to  be  treated  as  creditors  in  compnting  the  assent  of 
one-fourtb  in  number  and  one-third  in  value.  If  this  be  not  so,  the 
provision  ss  to  sssent  would,  in  numerous  cases,  be  more  onerous  than 
it  wss  before,  for  it  would,  in  numerous  cases,  require  the  assent  of 
mors  creditors  to  make  up  ono>fourth  in  number  and  one-third  in  value 
of  sU  the  creditors  of  the  debtor,  than  it  did  previously  to  make  up 
s  miijority  in  number  and  value  of  creditors  to  whom  the  debtor 
bad  become  liable  as  principal  debtor  and  who  had  proved  their 
claims, 

I  remarked  in  PranoM9  case  (7  Bm.  420),  that,  in  regard  to 
involuntsry  oases  commenced  after  the  passage  of  the  Act  of  1874, 
the  bringing  of  the  petition,  which  was  required  to  be  brought  by  obe- 
Iburth  In  number  and  one-third  in  value  of  the  creditors  of  the  debt- 
or,  leemod  to  be  regarded,  under  the  9tb  section  of  that  Act,  as  the 
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assent  of  ^ch  one-fourth  in  number  and  one-tbiid  in  value,  to  the 
discharge  of  the  debtor;  but  that,  in  regard  to  the  case  of  a  volun- 
tary petitioner,  commenced  after  the  passage  of  the  Act  of  1874, 
the  assent  required  thereby  seemed  to  be  prescribed  with  a  view  of 
placing  the  bankrupt  on  the  same  footing,  as  to  the  action  of  cred* 
itors,  with  the  bankrupt  in  involuntary  cases.  This  Buggesticm  does 
not  require  that  one-fourth  in  number  and  one-third  in  value  of  all 
the  creditors  should  sign  the  assent,  in  like  manner  as  one-fourth  in 
number  and  one-third  in  value  of  all  the  creditors  must  unite  in  an 
involuntary  petitition.  For,  as  has  been  seen,  the  policy  of  the  stat- 
ute has  been,  in  respect  to  a  percentage  in  assets,  and  an  assent 
of  creditors,  always  to  deal  only  with  creditors  who  have  proved 
their  debts.  At  the  time  a  petition  in  involuntary  bankruptcy  is 
filed,  nothing  less  than  the  whole  body  of  creditors  who  may  there- 
after choose  to  prove  their  debts  can  be  regarded  as  constituting  the 
creditors  ot  the  bankrupt. .  But,  at  the  succeeding  stages  of  the  case, 
those  only  who  have  proved  their  debts  are,  for  very  many  essential 
purposes,  taken  notice  of  as  being  the  creditors  of  the  bankrupt. 
Thus,  those  alone  who  have  proved  their  debts  can  vote  in  the  choice 
of  assignee  or  trustee,  or  share  in  the  distribution  of  the  estate. 
Those  who  do  not  prove  their  debts  are  regurded  as  having  elected 
not  to  be  considered  as  creditors,  so  fiir  as  the  proceedings  in  bank- 
ruptcy are  concerned.  In  analogy  to  this,  only  those  who  have 
proved  their  debts  are  taken  note  of  in  computing  the  percentage  in 
assets  or  the  proportion  required  to  assent  to  a  discharge. 

I  have  met  with  no  decision  on  the  point  above  considered.  In 
In  re  Griffiths  (2  Lowell,  840),  Judge  Lowell  alludes  to 
the  question,  whether  the  assent  referred  to  in  the  new  statute 
'*  is  that  of  the  given  number  and  value  of  all  creditors  who 
have  proved  their  debts,  or  only  of  those  to  whom  the  bank- 
rupt is  liable  as  principal  debtor,"  and  speaks  of  it  as  a  question  which 
may  arise  in  voluntary  cases,  and  as  a  difficult  question.  The  point 
was  not  before  him  for  decision,  as  the  case  he  was  considering  was 
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a  compulsory  case.  He  aeeniB  to  regard  the  expression  ''his  cred- 
itors," as  including  only  creditors  who  have  proved  their  debts,  and 
indicates  that  the  question  may  be  as  to  whefber  all  creditors 
who  have  proved  their  debts  are  intended,  or  only  those,  of  such 
creditors  as  have  proved  their  debts,  to  whom  the  bankrupt  is  liable 
as  principal  debtor.  I  see  no  evidence  that  Congress  intended  to 
vary  the  principle  adopted  in  1868.  By  the  original  Act  of  1867, 
the  assent  was  to  be  the  assent  of  a  majority  in  number  and  value 
of  the  creditors  who  had  proved  their  claims.  In  1868,  this  was 
changed  to  the  assent  of  a  majority  in  number  and  value  of  the 
creditors  to  whom  the  debtor  had  became  liable  as  principal  debtor, 
and  who  had  proved  their  claims.  This  continued  to  be  the  rule 
when  the  Act  of  1874  was  passed.  I  see  nothing  in  that  Act  but 
a  change  of  the  proportion  from  a  majority  in  number  and  value  to 
one-fourth  in  number  and  one-third  in  value,  leaving  the  proportion 
still  to  be  calculated  upon  the  creditors  to  whom  the  debtor  has  be- 
come liable  as  principal  debtor  and  who  have  proved  their  claims. 
These  conclusions  are  in  harmony  with  those  at  which  I  ar- 
rived in  Sheldon^s  case  (ante,  p.  67),  when  considering  the 
question  as  to  whether  the  provisions  of  section  9  of  the  Act  of  1874, 
as  to  discharges  in  voluntary  bankruptcy,  apply  to  debts  contract- 
ed prior  to  January  1st,  1869. 

It  results,  that  the  bankrupt  is  entitled  to  a  discharge. 

^.  F.  R.  Cooper,  attorney  for  the  bankrupt. 
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BANKRUPTS. 

POWSB  OF  RXGIBTXB.— ExPUKGINa  ClADC.— PBAOnOB. 

Under  Qeneral  Order  in  Bankruptcy  No.  84,  a  register  has  no  power  to  ex- 
punge or  diminish  the  claim  of  a  creditor,  if  the  Creditor  objects,  but  must 
require  the  parties  to  form  an  issue,  to  be  certified  to  the  Court  for  deter- 
mination. 

In  this  matter  the  register  certified  to  the  Coart  that  the 
assignee  had  presented  to  him  a  petition  for  the  re-examination  of 
the  claim  filed  against  the  estate  bj  Charles  8.  Baam ;  that  he 
made  an  oYder  for  snch  re-examination,  on  which  the  creditor  ap- 
peared, and  evidence  was  taken  on  behalf  of  the  assignee  and  of  the 
creditor,  which  was  submitted  to  the  register  for  decision,  and  he 
thereupon,  on'  the  15th  of  Pebmarj.  1875,  made  an  order  expung- 
ing the  claim ;  that,  thereafter,  counsel  for  the  assignee  applied  to 
him,  on  notice  to  the  creditor,  to  take  further  action  in  the  premises, 
which  the  register,  considering  the  order  of  Pebruary  15th  as  valid, 
declined  to  take ;  and  that,  on  request  of  said  counsel,  he  certified 
the  matter  to  the  Court. 

Blatohtord,  J.  I  understand  General  Order  No.  84  to  mean, 
that,  if  the  creditor  objects  to  having  his  claim  expunged  or  dimin- 
ished, the  register  cannot  order  it  to  be  expunged  or  diminished, 
but  must  require  the  parties  to  form  an  issue,  to  be  certified  to  the 
Court  for  detennination.  If,  therefore,  the  attorney  for  Baum, 
prior  to  the  making  of  the  order  of  Pebruary  15th,  1875,  by  the 
register,  and  after  the  testimony  taken  before  the  register  was 
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closed,  took  the  gronnd,  before  the  register,  that  the  evidence  taken 
did  not  jastifj  the  expunging  or  diminishing  of  the  claim,  the  order 
of  February  15th  ought  now  to  be  vacated,  and  the  proceedings  ought 
to  be  resumed  at  the  stage  at  which  they  were  before  such  order 
was  made. 


JUNE,  1876. 

IN    THE   MATTER    OF    DENNIS  W.   O'HALLORAN, 

A  VOLUNTARY  BANKRUPT. 

AtTOBNST. — JUBISDIOTION. — PbaOTICB. 

The  fact  that  the  attorney  for  a  voluntary  bankrupt,  who  signed  the  petition 
as  such  attorney,  had  not  at  that  time  been  admitted  to  practice  in  the  Dis- 
trict Court  of  the  United  States  where  the  proceedings  are  pending, 
is  not  a  ground  for  dismissing  the  proceedings,  but  for  an  order,  on  notice 
to  the  banlcrupt  and  the  alleged  attorney,  that  such  alleged  attorney  will 
no  longer  be  recognized  as  attorney  in  the  case. 

In  this  case,  the  attorney  for  a  creditor,  who  had  proved  his 
debt,  objected  before  the  register  to  the  proceedings  of  the  bank- 
rupt, on  the  ground  that  the  attorney  for  the  petitioner,  who  had 
signed  the  petition  and  other  papers  as  such  attorney,  was  not  at  the 
time  admitted  to  praciice  in  the  Court,  of  which  fact  he  furnished 
proof.  The  register  decided  that  the  objection  must  be  made  to  the 
Court,  whereupon  the  proof  was  presented  to  the  Court 

Blatohford,  J.  This  is  no  ground  for  dismissing  the  pro- 
ceedings. It  is  ground  for  making  an  order,  on  notice  to  the 
alleged  attorney  and  to  the  bankrupt,  declaring  that  the  alleged 
attorney  will  no  longer  be  recognised  as  attorney. 
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THE  STEAMBOAT  OSWEGO. 

Tow-BoAT  AND  Tow— NBOLiGinsroE— Pleadino. 

A  canal  boat  was  taken  in  tow  by  the  steamboat  O.,  at  New  York,  to  be  towed 
to  Hudson.  She  was  in  the  head  tier  of  the  boats  towed  astern  of  the 
O.,  and  next  to  the  outside  boat  on  the  starboard  hand.  When  the  steam- 
boat and  her  tow  were  off  Haverstraw,  the  canal  boat  sank.  Her  owners 
filed  a  libel  against  the  O.,  to  recover  their  damages.  They  alleged  that,  a 
storm  arising  on  the  passage,  they  hailed  the  steamboat  to  ^ve  notice  that 
the  canal  boat  was  leaking  and  in  danger,  which  hail  was  heard,  but  the 
steamboat  kept  on,  no  attention  being  paid  to  the  hail,  till  the  canal  boat 
sank.  They  alleged  negligence,  in  that  the  boat  was  improperly  placed  in 
the  tow,  because  her  stem  projected  beyond  the  stems  of  the  other  boats  in 
the  tier;  that  the  tow  should  have  been  landed  at  Piermont,  or  at  some  pier 
above  Piermont,  or  anchored;  and ^ that  the  steamboat  should  have  gone 
to  the  east  side  of  the  river,  as  the  wind  blew  from  the  north-east.  On 
behalf  of  the  O.,  all  negligence  was  denied,  and  it  was  alleged  that  the 
canal  boat  was  old  and  rotten  and  easily  water-logged,  and  sank  by  reason  of 
her  being  overladen  and  rotten,  and  that,  as  soon  as  any  notice  was  given  of 
the  canal  boat's  being  in  clanger,  every  effort  was  made  to  save  her.  It 
appeared  in  evidence  that  the  steamboat  stopped  at  Piermont  for  some  time, 
and  took  another  boat  in  tow,  but  no  notice  was  there  given  from  the 
canal  boat  that  she  was  in  danger.  It  also  appeared  that  the  hatches  of  the 
canal  boat  were  not  properly  covered,  and  that  her  sinking  was  due  to  the 
water's  finding  its  way  into  the  hold  through  such  open  hatches : 

Heldf  That  there  was  no  peril  to  the  boat  before  she  reached  Piermont  or  at 
Piermont;  and  that  if  there  had  been,  it  would  have  been  gross  negligence, 
directly  causing  the  subsequent  disaster,  that  those  in  charge  of  the  canal 
boat  did  not  make  known  the  peril  at  Piermont,  to  those  in  charge  of  the 
steamboat,  for  which  they  had  ample  opportunity ; 

That  the  sinking  of  the  boat  was  caused  by  the  hatches  of  the  boat  not  being 
kept  properly  covered ;  and  that,  although  this  was  not  set  up  as  a  defence 
in  the  answer,  yet,  as  the  evidence  was  not  objected  to  when  offered,  it 
must  be  held  to  establish  fault  on  the  part  of  the  canal  boat,  contributing 
to  the  disaster ;  9 
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That  there  was  no  negligence  on  the  {Mut  of  the  steamboat  in  placing  the  boat 
where  she  was  placed,  although  the  master  of  the  steamboat,  according  to 
his  own  testimony,  thought  the  boat  wad  old  and  weak,  and  was,  there- 
fore, bound  to  use  great  precaution  in  towing  her; 

That  there  was  no  negligence  on  the  part  of  the  steamboat  in  not  going  up 
on  the  east  side  of  the  river,  or  in  not  leaving  the  canal  boat  at  Pier- 
mont; 

That,  on  the  facts,  although  those  on  the  canal  boat  signalled  the  steamboat  as 
soon  as  the  peril  commenced,  such  signals  were  not  seen  or  heard  from  the 
steamboat  until  a  late  period; 

That,  as  the  disaster  was  due  to  the  uncovered  condition  of  the  hatches,  and 
those  on  the  steamboat  were  not  informed  of  such  dangerous  condition,  and 
did  not  hear  the  signals,  because  the  boat  was  so  far  astern,  in  a  place  in 
which  she  was  put  without  the  expression  of  any  desire  on  the  part  of  her 
captain  to  be  placed  alongside  of  the  steamboat,  where  he  could  communicate 
with  her  more  easily,  the  Court  must,  though  with  some  hesitation,  acquit 
the  steamboat  of  any  negligence  contributing  to  the  disaster,  and  the  libel 
must  be  dismissed. 

Blatohford,  J.  The  libellants,  as  owners  of  the  canal  boat 
General  Shields,  and  carriers  of  a  cargo  of  coal  on  board  of  her, 
bring  suit  against  the  steamboat  Oswego,  to  recover  for  the  yalae  of 
said  canal  boat  and  her  cargo,  and  of  the  freight  on  the  cargo,  be- 
cause of  the  sinking  and  loss  of  the  canal  boat  and  her  cargo,  in  the 
Hudson  river,  off  Haverstraw,  on  the  morning  of  the  8th  of  June, 
1878,  while  the  canal  boat  was  in  tow  of  the  steamboat  Oswego, 
under  tow  from  New  York  to  Hudson.  The  canal  boat  was  in  the 
head  row  of  boats  behind  the  steamboat^  (there  being  several  rows 
behind  the  head  row,  the  head  row  and  the  other  rows  being  towed 
by  hawsers  fit>m  the  steamboat),  and  was  the  second  boat  from  the 
starboard  hand  and  the  third  boat  fix)m  the  port  hand,  there  being 
four  boats  in  the  row,  all  of  them  loaded.  There  was  one  boat  towed 
alongside  of  the  steamboat,  on  her  starboard  side,  all  the  way 
from  New  York.  At  Piermont,  which  was  below  where  the  boat 
in  question  sank,  another  boat  was  picked  up.  She  was  placed  on 
Uie  portside  of  the  steamboat. 

The  libel  alleges,  that  the  steamboat  proceeded  from  New  York 
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up  the  river  with  the  tow,  the  tide  being  flood  and  the  wind  a  strong 
breeze  from  the  north-east  and  the  water  somewhat  rough;  that  the 
wind  increased  in  violence  and  the  sea  became  rough,  so  that,  when 
the  tow  had  arrived  about  off  Piermont,  the  navigation  became  diffi- 
cult and  dangerous;  that,  soon  after  leaving  Piermont,  the  storm 
continued  to  increase  in  violence,  and  the  navigation  became  very 
difficult  and  dangerous,  the  waves  washing  over  the  deck  of  the 
libellants'  boat  with  great  violence,  so  that  it  was  with  difficulty  one 
could  stand  on  her  deck ;  that,  soon  aftier  leaving  Piermont,  the 
libellant  Patrick  Cunningham,  (who  verifies  the  libel),  who  was 
master  of  the  boat  and  was  on  her  deck,  hailed  those  in  charge  of 
the  steamboat,  and  cried  out  and  beckoned  to  them  that  the  boat 
was  in  danger  and  to  come  to  his  rescue,  and  to  land  his  boat  at 
some  safe  place ;  but  that,  although  the  hail  was  heard  by  them,  and 
the  condition  of  the  boat  was  observed  by  them,  they  paid  no  atten- 
tion to  the  repeated  calls  and  signals,  and  continued  on  with  the 
tow  as  usual,  the  said  libellant  continuing  to  cry  out  to  the  steam- 
boat, and  using  all  efforts  at  his  command  to  prevail  upon  them  to 
stop,  for  at  least  one  hour;  that  when  about  400  yards  off  the  brick- 
yard at  Havorstraw,  the  boat  became  water-logged,  her  hatches  be- 
ing swept  away  and  everything  off  and  about  her  decks,  and  she 
sank;  that  then,  for  the  first  time,  the  steamboat  stopped;  that  the 
damage  was  in  no  way  the  fault  of  the  libellants,  but  was  solely  owing 
to  the  negligence,  want  of  care  and  unskilfulness  of  the  master  and 
owners  of  the  steamboat,  in  this — that,  when  it  was  first  discovered 
that  the  wind  was  increasing  in  violence,  and  the  sea  rough,  the  boat 
could  and  should  have  been  shifted  in  the  tow,  so  that  her  stem 
would  not  have  projected  beyond  the  stems  of  the  boats  in  the  same 
hawser  tier,  she  being  longer  than  the  other  boats,  and  for  such 
reason  receiving  the  ftill  force  of  the  winds  and  waves;  that  they 
did  not  make,  or  attempt  to  make,  this  change ;  that  it  was  neg- 
ligence to  place  her  in  that  position  in  the  tow;  that  the  tow, 
or  the  libellants'  boat,  could  have  been  landed  at  the  Piermont 
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pier,  and  this  would  have  been  a  prudent. oourse,  as,  even  at  that 
time,  there  were  strong  indications  of  an  approaching  and  heavy 
storm ;  that,  when^'the  storm  continued  to  increase^  the  steamboat 
could  have  stopped  her  headway  and  have  come  to  a  safe  anchorage, 
or  landed  her  tow,  or  a  portion  thereof,  at  a  convenient  or  suitable 
dock  along  the  western  shore  of  the  river,  from  Piermont  to  Haver- 
straw;  and  that  the  steamboat  should  have  gone  to  the  eastern  side 
of  the  river,  which  would  have  been  a  prudent  course,  under  the 
circumstances,  there  being  a  heavy  wind  from  the  north-east,  and 
which  was  the  course  actually  taken  by  other  boats  passing  up  the 
river  with  their  tows  at  the  time  in  question. 

The  answer  alleges,  that  the  canal  boat  was  in  as  safe  and  as 
little  exposed  a  position  as  she  could  be  placed  in;  that  the  hawser 
tier  was  towed  on  a  hawser  about  500  feet  long,  and  other  boats 
were  tailed  on  to  said  tier ;  that  the  steamboat,  with  her  tow,  pro- 
ceeded up  the  river,  the  water  being  smooth,  the  tide  running  flood, 
and  the  wind  blowing  very  light  from  the  north,  and  arrived  at 
Piermont  at  about  four  o'clock  A.  M.,  where  she  took  in  tow 
another  boat  on  her  port  side,  and  went  on  up  the  river,  the  weather 
being  all  the  time  pleasant,  and  the  water  smooth,  and  no  storm 
whatever  prevailing  and  the  navigation  in  no  way  dangerous ;  that 
the  steamboat  with  her  tow  continued  on  her  voyage  in  safety,  until 
she  arrived  within  half  a  mile  of  Haverstraw,  when,  for  the  first 
time,  those  on  board  of  the  canal  boat  hailed  the  steamboat  and 
informed  those  on  board  of  the  steamboat  that  the  canal  boat  was  in 
a  sinking  condition,  and  the  steamboat  was  immediately  headed  for 
the  nearest  dock,  in  order  to  place  the  canal  boat  in  a  place  of  safety, 
but,  before  she  could  be  got  there,  she  sank  in  deep  water,  with 
her  cargo  on  board ;  that  the  said  hail  was  the  first  intimation  that 
those  on  board  of  the  steamboat  had,  that  there  was  anything 
wrong  with  the  canal  boat,  and,  as  soon  as  they  learned  that  she 
was  in  a  sinking  condition,  they  took  every  means  in  their  power  to 
save  her,  but,  notwithstanding  all  such  eiforts,  she  sank;  that  the 
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canal  boat  was  old  and  rotten  and  easily  water-logged,  and  was  unfit 
to  carry  so  heavy  a  load,  and  sank  by  reason  of  orer-loading  and 
rottenness,  and  not  by  reason  of  any  stress  of  weather,  or  negligence 
of  those  on  board  of  the  steamboat ;  that  the  tow  was  made  up  in 
the  usual  manner,  and  the  libellants'  boat  was  placed  where  she 
was  with  their  full  knowledge  and  consent,  and  her  stem  did  not 
project  beyond  the  stems  of  the  other  boats  in  the  tier  so  that  she 
received  the  fall  force  of  the  winds  and  waves :  that  no  request  was 
made  by  any  one  on  the  canal  boat  to  land  her  at  Piermont,  or  to 
change  her  position  in  the  tow,  and  there  were  no  indications,  at 
that  time,  of  an  approaching  and  heavy  storm,  and  it  would  not 
have  been  prudent,  if  such  a  storm  had  been  approaclung,  to  come  to 
anchor,  aftbx  leaving  Piermont;  that  it  was  gross  negligence  on  the 
part  of  those  on  board  of  the  canal  boat  in  not  sooner  informing 
those  on  board  of  the  steamboat  of  her  condition,  in  order  that  they 
might  have  sooner  taken  steps  to  save  the  canal  boat  and  cargo  ;  that 
the  steamboat  was  not  guilty  of  any  negligence  in  the  premises,  but 
did  all  in  her  power  to  save  the  canal  boat;  and  that  the  steamboat 
proceeded  up  the  river  in  the  usual  and  proper  course. 

On  all  thee  vidence  in  the  case  it  is  entirely  clear;  that,  at  no 
time  while  the  tow  was  below  Piermont,  or  was  at  Piermont,  was 
there  any  peril  to  the  canal  boat.  If  there  had  been,  it  would  have 
been  gross  negligence  on  the  part  of  the  canal  boat,  directly  causing 
the  subsequent  disaster,  for  those  in  charge  of  her  not  to  have  made 
known  that  peril,  at  Piermont,  to  the  persons  in  charge  of  the 
steamboat.  There  was  abundant  opportunity  to  do  so.  Hammond 
(the  mate  of  the  steamboat)  and  another  man  went  firom  the  stem 
of  the  steamboat,  in  the  small  boat  of  the  steamboat,  to  the  wharf 
at  Piermont,  getting  on  board  of  such  small  boat  fix)m  the  stem  of 
the  steamboat.  The  entire  flotilla  stopped  off  Piermont  for  some 
time.  If  any  alarm  had  been  given  at  Piermont  from  the  canal 
boat,  it  must  have  been  heard  on  the  -steamboat.  I  am  satisfied  no 
alarm  was  given  at  PiermoQt,  or  below  Piermont    Moreover,  oq 
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the  evidence,  there  was  no  cause  for  ahum  at  or  below  Piermont,  no 
such  condition  of  the  wind  or  the  sea  as  to  create  ahum  in  the  minds 
of  those  on  the  canal  boat,  no  alarm  or  apprehension  in  their  minds 
and,  therefore,  no  manifestation  of  such  alarm.  It  is  incredible 
that,  if  they  gave  an  alarm  at  Piermont,  they  were  not  heard.  If 
they  were  in  peril  and  gave  no  alarm  there,  they  were  grossly  neg- 
ligent. They  gave  no  alarm  there,  for  the  reason  that  they  were 
not  in  peril  up  to  that  time.  They  were  not  in  peril  up  to  that 
time,  or  they  would  have  given  an  alarm  there.  The  libel  makes 
no  suggestion  of  any  peril,or  of  the  giving  of  any  signal,  before  reach- 
ing Piermont  or  at  Piermont.  On  the  contrary,  it  states  that  the 
apprehension  of  peril  and  the  signalling  were  after  leaving  Piermont. 
The  story,  brought  out  in  the  testimony  of  Cunningham  and  of 
Boyle,  of  the  existing  danger,  and  their  appreciation  of  it,  and  their 
signalling  because  of  it,  before  reaching  Piermont,  is  an  after- 
thought ;  and,  if  it  were  true,  it  would  throw  the  entire  &ult  for 
the  disaster  on  the  canal  boat,  because,  the  canal  boat  could  easily 
have  been  taken  care  of  at  Piermont,  and  those  on  the  steamboat 
had  no  notice  while  at  Piermont  that  the  canal  boat  needed  to  be 
taken  care  of;  and  if  she  did  need  to  be  there  taken  care  of,  those 
on  board  of  her  knew  it  while  there,  and  yet  omitted  to  give  notice 
to  the  steamboat  while  at  Piermont,  which  could  readily  have  been 
done. 

That  the  canal  boat  sank  because  of  perils  which  arose  after 
leaving  Piermont  is  clear.  That  she  sank  because  water  from 
waves  raised  by  the  force  of  the  wind  came  upon  her  deck  and 
found  its  way  thence  into  her  hold,  and  so  filled  her,  is  also  clear. 
It  is  also  established,  I  think,  by  the  evidence,  that  such  water  found 
its  way  into  her  hold  because  those  on  board  of  her  negligently 
omitted  to  cover  her  hatch  openings  adequately  with  their  proper 
coverings.  That  cause  for  the  admission  of  water  to  her  hold  is 
shown  to  have  existed.  The  coming  of  the  water  upon  her  deck  in 
parts  where  it  could  find  access  to  the  hold  through  the  uncovered 
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hatch  openings,  and  in  safficient  quantities  to  prodnce,  in  view  of 
the  depth  to  which  she  was  loaded,  the  mischief  which  ensued,  is 
shown.  This  cause  was  an  adequate  one  for  the  disaster,  and  no 
other  cause  is  shown.  The  answer  represents,  that,  after  leaving 
Fiermont,  the  water  was  smooth,  and  the  navigation  not  dangerous; 
and,  in  order  to  account  for  the  sinking  of  the  canal  boat,  it  alleges 
that  she  was  old  and  rotten,  and  easily  water-logged,  and  unfit  to 
carry  so  heavy  a  load,  and  sank  by  reason  of  over-loading  and  rot- 
tenness, and  not  by  reason  of  any  stress  of  weather.  The  fitct  that 
the  canal  boat  sank  because  of  negligence  on  the  part  of  those  on 
board  of  her  in  leaving  room  fi)r  the  water  to  go  down  her  hatch 
openings,  is  not  set  up  in  the  answer.  Yet  it  is  clear  that  the  water 
which  dashed  upon  her  deck,  and  found  its  way  into  her  hold 
through  her  hatch  openings,  sank  her,  and  that  such  water  came 
upon  her  deck  because  of  the  waves  raised  by  the  wind  which  blew. 
There  is  no  evidence  that  age  or  rottenness,  or  a  tendency  to  be 
easily  water-logged,  in  the  sense  of  the  answer,  or  over-loading,  on 
the  part  of  the  canal  boat,  in  a  like  sense,  had  anything  to  do  with 
her  sinking.  She  was  adequate  to  the  trip  in  respect  of  sea-worth- 
iness and  of  load,  with  the  weather  and  waves  such  as  they  were 
below  Piermont.  It  was  the  condition  of  thing?  above  Piermont 
which  overcame  her — a  more  violent  wind  and  a  higher  sea.  Yet 
there  is  every  evidence  that  she  would  have  been  safe  even  then, 
if  her  hatch  openings  had  been  covered.  The  libel,  in  accounting 
for  the  sinking,  states  that  the  waves  washed  over  the  deck,  and 
finally  her  hatches  were  swept  away,  and  she  became  water-logged, 
and  sank.  It  avers,  however,  that  the  damage  was  not  caused  by 
any  fiskult  on  the  part  of  the  libellants;  and  the  evidence  introduced 
on  the  part  of  the  defence,  to  show  the  particular  negligence  of 
those  on  board  of  the  canal  boat  in  leaving  the  hatch-opening?  un- 
covered for  the  entrance  of  the  water  which  came  aboard  when  the 
waves  rose,  was  not  objected  to  by  the  libellants,  on  the  grouftd  that 
no  such  &ct  was  set  up  in  the  answer. 
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It  must;  therefore,  be  beld  tbat  ^ere  was  fault  on  the  part  of 
the  oanal  boat,  contributing  to  the  disaster. 

A  much  more  difficult  question  is  as  to  whether  the  steamboat 
also  was  in  fault  The  first  inquiry  is,  whether  she  was  in  &ult  in 
any  of  the  particulars  specially  set  up  in  the  libel.  As  to  the 
allegation  that  it  was  negligence  in  the  steamboat,  when  the  sea 
became  rough,  not  to  shift  the  canal  boat  in  the  tow,  so  that  her  stem 
would  not  project  beyond  the  stems  of  the  boats  in  the  same  row, 
and  that,  because  of  such  projecting,  she  received  the  full  force  of 
the  waves,  and  that  it  was  negligence  to  so  arrange  her  in  the  tow, 
I  am  not  satisfied  that  she  projected  ahead  to  any  such  extent  that 
she  shipped  enough  more  water  to  have  made  any  substantial  differ- 
ence, in  her  actual  predicament  of  load  and  open  hatches.  She 
was  protected  by  the  boats  on  either  side  of  her,  but  she  was  low  in 
the  water.  If  she  was  to  be  in  the  hawser  tier  at  all,  her  position 
in  it  was,  on  the  evidence,  as  safe  and  as  good  a  one  as  she  could 
have  had ;  and  I  cannot  doubt  that,  if  she  had  been  the  outside 
boat  on  either  side  of  the  row  she  was  in,  she  would  have  been  in  a 
worse  position.  The  negligence  alleged  in  the  libel,  of  not  land- 
ing her  at  Piermont,  has  been  already  considered.  No  reason  is 
given,  in  the  libel,  why  the  tow  should  have  gone  up  on  the  east 
side  of  the  river,  other  than  that  there  was  a  heavy  wind  fix>m  the 
north-east  But  the  evidence  shows  that  the  wind  was  not  from 
the  north-east,  but  was  from  such  a  direction-  that  a  course  up  the 
western  side  of  the  river  was  full  as  safe  as  any  other. 

There  remains  the  allegation  of  negligence,  in  the  libel,  in  that, 
when  the  storm  continued  to  increase,  the  steamboat  could  have 
stopped  her  headway  and  come  to  a  safe  anchorage,  or  landed  her 
tow,  or  a  portion  thereof,  at  a  convenient  or  suitable  dock  along 
the  western  shore  of  the  river,  from  Piermont  to  Haverstraw. 
That  the  steamboat,  if  advised  of  the  peril  of  the  canal  boat,  when 
such  peril  first  became  manifest  to  those  on  board  of  the  canal  boat, 
^o\ild  have  take;i  such  measures  as  would  have  saved  the  canal 
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boat  from  sinking,  I  cannot  doubt  The  continued  towing  of  the 
canal  boat  against  a  head  wind  and  a  head  sea,  after  she  was  in 
peril,  in  the  condition  of  load  and  of  uncovered  hatch  openings  in 
which  she  was,  caused  her  to  sink.  She  was  a  considerable  dis- 
tance behind  the  steamboat ;  and,  while  it  is  shown  that  those  on 
the  canal  boat  signalled,  by  waving  and  shouts,  to  the  steamboat, 
as  soon  as  there  was  any  real  peril  to  the  canal  boat,  and  continued 
such  signals  for  a  long  time,  it  is  also  evident  that  the  persons  <m 
the  steamboat  did  not  hear  or  see  such  signals  until  a  late  period. 
Dubois,  the  master  of  the  steamboat,  testifies,  that  he  examined 
the  canal  boat  before  he  placed  her  in  the  tow,  and  told  her  cap- 
tain that  she  was  a  bad  one  and  that  he  hardly  knew  where  to  put 
her  so  she  would  go  safely ;  that  he  noticed  she  was  old  and  worn- 
out  and  rotten ;  and  that,  before  he  &stened  her  in  the  tow,  he 
thought  she  was  not  a  fit  boat  to  tow.  Certainly,  after  this  notice 
and  these  conclusions,  it  was  the  duty  of  the  master  of  tlie  steam- 
boat to  use  great  and  extraordinary  precautions  in  towing  the  canal 
boat,  to  place  her  where  he  would  be  sure  to  be  in  conmiunication . 
with  her  promptly,  for  any  exigency  that  might  arise,  such  as  did 
arise,  in  the  increased  sea  from  the  increased  wind,  and  to  see 
ihat,  if  he  thought  her  unfit  to  endure  what  the  other  boats  would 
endure  safely,  she  should  not  be  subjected  to  what  she  could  not 
endure.  When  the  tow  started  from  New  York,  the  steamboat  had 
but  one  boat  alongside  of  her,  aild  that  was  a  loaded  boat,  on  her 
starboard  side.  The  boat  picked  up  at  Piermont  was  put  along- 
side of  the  steamboat,  on  her  port  side.  There  was  thus  a  vacant 
place  where  the  libellants'  canal  boat  might  have  been  placed.  If 
it  be  said  that  she  would,  in  her  condition,  have  been  more  exposed 
to  danger  alongside  of  the  steamboat,  it  is  still  true  that  she  would 
have  been  open  to  the  immediate  observation  of  those  on  board  of 
the  steamboat,  and  notice  of  danger  could  have  been  promptly 
heard  or  seen.  Yet,  in  the  condition  in  which  the  canal  boat  was, 
being  low  in  the  water  with  her  loa^,  it  was  incumbent  on  those  on 
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boaord  of  her  to  take  adequate  precautions  against  the  danger  of 
the  rising  of  the  wind  and  sea,  and  the  coming  on  her  deck  of  water 
which  might  find  its  way  into  her  hold  in  quantities  too  great  to 
be  thrown  out  by  pumping.  They  did  not  take  such  adequate 
precautions,  and  therein  there  was  negligence  which  contributed  to 
the  disaster.  But,  that  being  the  real  cause  of  the  disaster,  it  can- 
not be  said  that  the  steamboat  was  responsible  in  any  degree  for 
the  condition  of  the  hatch  openings.  It  is  in  evidence  that  the 
boat  was  so  foil  of  coal,  that  the  piling  of  the  coal  in  the  hatch- 
ways prevented  the  covers  from  going  down  to  their  proper  seats. 
This  was,  perhaps,  something  which  those  in  charge  of  the  steam- 
boat might  have  observed  before  the  canal  boat  was  taken  in  tow, 
but  it  could  not  be  apparent  to  them  that  water  coming  upon  the 
deck  of  the  canal  boat  would  be  likely  to  go  down  into  the  hold  in 
such  quantities  that  it  could  not  be  freed  by  proper  pumping  with 
proper  pumps.  This  matter  of  the  water  going  idown  the  hatch 
openings  was  something  for  which  the  steamboat  cannot  be  held  to 
have  been  responsible.  So  that,  after  all,  the  question  is,  simply, 
whether  there  was  negligence  in  the  fiict  that  this  canal  boat,  in  her 
condition,  and  in  view  of  what  is  held  to  have  been  the  cause  of  the 
disaster,  was  put  behind,  and  not  alongside  of,  the  steamboat.  It 
is  not  shown  that  the  captain  of  the  canal  boat  expressed  a  desire, 
before  the  tow  started,  to  have  his  boat  put  alongside  of  the  steam- 
boat. On  the  contrary,  he  manifested  his  acquiescence  in  being 
placed  where  he  was.  The  libel  does  not  allege,  as  negligence  in 
the  steamboat,  that  she  did  not  place  the  canal  boat  alongside  of 
her,  either  originally  or  afterwards.  On  the  whole  case,  though 
with  considerable  hesitation,  I  must  acquit  the  steamboat  of  negli- 
gence contributing  to  the  disaster,  and  must  dismiss  the  libel,  with 
costs. 

Wilcox  ^  Hobbs,  for  the  libellants. 
Benedict^  Taft  ^  Benedict^  for  the  claimants. 
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THE  STEAMSHIP  ISABELLA. 
GIOVANNI  SOLARIS  v.  CHARLES  G.  RAMSAY  et  als. 

Common  Cakbibbs. — Bill  of  Lading. — Damage   bt   Rats. — Exemption 
FBOM  Damage  by   Negligbnob. — Notice. — Costs. 

Bags  of  coffee  ^^ere  shipped  on  the  steamship  I.,  at  Rio  de  Janeiro,  to  be 
brought  to  New  York,  under  a  bill  of  lading,  which  contained  the  exception 
of  perils  of  the  seas,  and  which  also  specified  that  it  was  subject  to  *'all  the 
conditions  of  the  company,"  the  steamer  being  owned  by  a  French  com- 
pany. The  bill  of  lading  was  in  English,  and  the  shippers  and  consignees 
of  the  coffee  ha^  no  other  notice  than  this,  as  to  what  were  the  '*  conditions 
of  the  company,"  the  same  being  contained  in  a  printed  form  of  a  bill  of 
lading  in  French.  One  of  those  conditions  was,  that  the  master  was  not  to 
be  responsible  for  damages  caused  by  rats  or  vermin.  On  the  voyage  the 
coffee  suffered  damage  by  rats.  The  master  of  the  vessel  filed  a  libel 
against  the  consignees  to  recover  freight  on  the  coffee,  and  they  filed  a  libel 
against  the  steamship  to  recover  for  the  damage  to  the  coffee : 

Heidy  That  damage  to  cargo  by  rats  is  not  a  peril  of  the  sea,  or  a  danger  of 
navigation,  within  those  .terms  in  a  bill  of  lading,  at  least,  unless  it  be  shown 
that  ordinary  care  and  diligence  were  used  to  guard  against  injury  by  rats ; 

That,  as  no  evidence  had  been  offered  on  the  part  of  the  ship  to  show  that  any 
precaution  was  taken  to  guard  against  injury  by  rats,  the  fact  of  the  injury 
WBB prima  faeie  evidence  of  negligence  on  her  part; 

That  a  carrier  of  goods  cannot  lawfully  stipulate  for  exemption  from  respon- 
sibility for  Ms  negligence,  and  that,  therefore,  the  stipulation  in  this  case,  if  it 
were  an  exemption  from  liability  for  damage  by  rats,  must  be  disregarded ; 

Whether  the  words  in  the  bill  of  lading  were  such  notice  of  the  conditions  of 
the  company  as  to  bind  the  party  who  accepted  the  bill  of  lading  to  those 
conditions,  quare; 

That  the  owners  of  the  ship  were  entitled  to  their  freight  on  the  amount  of 
cargo  delivered,  and  the  consignees  were  entitled  to  a  decree  for  their  dama- 
ges, and  that  each  decree  should  be  with  costs. 
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Blatchford,  J.  Giovaiini  Sokris,  as  maetter  of  the  steam- 
ship Isabella,  files  a  libel  agaiB^  Charles  G.  Ramsay  and  Gustay 
B.  Westfeld,  composing  the  firm  of  C.  G.  Ramsay  &  Co.,  to  recover 
the  sum  of  $270.08,  gold,  as  the  fireight  and  primage  for  the  car- 
riage of  1,381  bags  of  coflbe  from  Rio  de  Janeiro,  in  Brazil,  to 
New  York,  by  the  said  steamship,  under  a  bill  of  lading.  The 
libel  alleges  that  the  coflfoe  was  delivered  to  the  respondents  at 
New  York  "in  the  like  order  and  condition  as  received,  the  excep- 
tions or  some  of  them  contained  in  the  said  bill  of  lading  alone 
excepted,"  and  was  accepted  and  received  by  them. 

The  answer  of  C.  G.  Ramsay  k  Co.  avers  that  the  coflfoe  wag 
delivered  on  board  the  vessel  at  Rio  de  Janeiro  in  good  order  and 
condition,  and,  by  the  terms  of  the  bill  of  lading  therefor,  was  to 
be  delivered  to  the  respondents  in  New  York  in  like  good  order  and 
condition ;  that,  on  the  arrival  of  the  vessel  at  New  York,  only  a 
portion  of  the  co&e  was  delivered  to  the  respondeQts ;  that,  owing 
to  the  careless,  negligent  and  improper  manner  in  which  the 
coffee  was  kept  on  board  the  vessel,  and  Uie  want  of  proper 
care  oix  the  part  of  the  master,  his  officers  and  crew,  and  per- 
sons employed  by  him  or  them,  a  nmnber  of  the  coffee  bags 
were  gnawed  and  damaged  by  rats  on  the  vessel,  and  a  quantity 
of  coffee  was  lost  from  such  rat-eaten  bags,  by  reason  of  which  the 
rtepondents  were  compelled  to  supply  and  refill  868  new  bags  and 
suflbred  a  loss  in  consequence  of  such  rat-eaten  bagg;  that  they  also 
suffered  a  loss  on  account  of  the  deficient  quantity  of  coffee  therein, 
which  deficiency  amounted  to  about  2,762  pounds  of  co£fee,  worth 
15i  cents,  gold,  per  pound ;  that  no  part  of  such  damage  was 
occasioned  by  causes  excepted  in  the  bill  of  lading  delivered  to  the 
consignors,  or  otherwise  made  known  to  them;  and  that  thereupon 
the  respondents  refused  to  pay  a  portion  of  the  freight,  amounting 
to  $270.08. 

C.  G.  Ramsay  k  Co.  also  file  a  libel  against  the  steamship 
Isabella,  which  avers  that  the  1,881  bags  of  coflbe  were  shipped  on 
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board  of  the  yeasel  under  the  bill  of  lading,  to  be  delivered  to  them, 
and  then  makee  the  same  aUegaticms  in  reepect  thereto  which  are 
contained  in  the  answer  to  the  libel  filed  by  the  master,  and  seeks 
to  recover  the  damages  sustained. 

The  answer  to  this  libel,  which  is  put  m  by  the  Socisti  Pranr 
caise  de  navigation  d  vapeur,  sets  up  that  the  bill  of  lading  contains 
an  exception,  that  it  is  subject  to  "all  the  conditions  of  the  com- 
pany," and  prays  to  refer  to  such  conditions;  that  the  coffee  was 
delivered  to  and  accepted  and  received  by  the  libellants;  that  some 
of  the  bags  were  damaged  by  rats  to  a  small  amount;  that  one  of 
the  conditions  of  the  company  was  that  its  ships  were  not  liable  for 
damages  caused  to  the  cargo  by  rats;  and  that  the  vessel  is  not 
liable  for  said  damage,  as  well  because,  of  said  condition  as  because 
it  is  a  damage  which  no  human  effort  could  prevent 

The  bill  of  lading  contains  the  printed  words,  ''  Shipped  in 
good  order  and  condition,"  and  "  to  be  delivered  in  like  good  order 
and  condition,  ^  *  "*  the  dangers  and  accidents  of  the 
seas,  rivers  and  navigation,  of  whatever  nature  and  kind  soever,  ex- 
cepted." In  the  upper  left  hand  corner  of  the  bill  of  lading,  on  a 
line  with  the  first  printed  line,  and  continuous  before  and  with  what 
is  printed  in  such  first  printed  line,  are  the  written  words :  "  Sub- 
ject to  the  conditions  of  the  company,"  so  that  the  enture  line 
written  and  printed  reads :  "  Subject  to  the  conditions  of  the  com- 
pany, Shipped  in  good  order  and  condition,"  kc.  What  company 
is  referred  to  is  not  stated  in  the  bill  of  lading,  nor  is  any  company 
named  anywhere  in  the  bill  of  lading,  or  referred  to  in  any  other 
place  therein.  The  bill  of  lading  states  that  the  shipment  is  of 
1,881  bags  of  coffee,  weighing  82,860  kilos  net,  made  by  John 
Bradshaw  k  Co.,  and  that  the  bags  are  to  be  delivered  to  G.  G. 
Bamsay  k  Co.,  or  to  their  assigns,  he  or  they  paying  freight  for 
the  said  goods,  sixty  cents,  gold,  per  bag. 

By  written  stipulation  between  the  parties,  it  is  admitted,  as 
evidence  in  the  causes,  that  the  bill  of  lading,  with  the  memoran- 


T 


142  BOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Steamship  laabeUa.    SolaiiB  «.  Ramsay. 


dam  written  thereon,  '^  Subject  to  the  ecmditions  of  the  company," 
wee  the  only  notice  received,  or  information  had,  by  the  conaignoni 
(Bradflhaw  &  Co.),  or  the  ccmsigneeB  (C.  O.  Ramsay  k  Ck>.)  ''of 
the  nature  or  contents  of  the  conditions  of  the  company,  so  called  "; 
and  that  a  certain  exhibit  annexed  to  such  written  stipulation  con- 
taina  ''the  conditions  of  the  company,"  referred  to  in  the  bill  of 
lading.  The  bill  of  lading  is  in  English.  The  exhibit  is  in 
French,  and  is  a  printed  form  of  a  bill  of  lading,  which  states  that 
the  merchandise  covered  by  it  is  to  be  transported  under  the  condi- 
tions enumerated.  Among  those  conditions  is  one,  that  the  master 
is  not  responsible  for  damages  caused  by  rats  or  vermin. 

It  is  further  admitted,  by  written  stipulation  between  the  par- 
ties, that  the  damages  in  question  in  these  causes  "  arose  in  conse- 
quence of  certain  bags  containing  coffee  being  eaten  by  rats  on  the 
voyage  to  New  York,  and  loss  of  coffee  from  such  rat-eaten  bags, 
and,  with  the  exception  of  such  damage  to  bags,  and  loss  of  coflfee 
from  bags  otherwise  whole,  through  holes  eaten  in  such  bags  by 
rats,  the  cargo  mentioned  in  the  bill  of  lading  was  delivered  in 
accordance  with  the  requirements  of  such  bill  and -in  like  good 
order  as  received  by  the  said  vessel." 

The  sole  question  in  these  cases  is,  whether  the  vessel  is 
responsible  for  the  loss  of  bags  by  the  eating  of  holes  in  them  by  rats 
on  the  voyage,  and  for  the  loss  of  coffee  caused  by  such  eating  of 
holes  by  rats  on  the  voyage,  in  the  bags  containing  the  coffee. 
Independently  of  any  force  to  be  given  to  any  expressed  exception 
in  respect  of  damage  by  rats,  the  carrier  is  liable  for  such  damage. 
Damage  by  rats  is  not  a  peril  of  the  sea,  or  a  danger  or  accident  of 
the  sea  or  of  navigation,  within  those  terms  in  a  bill  of  lading,  at 
least,  unless  it  be  shown  that  ordinary  care  and  diligence  were  used 
to  guard  against  injury  by  rats.  {Aytnar  v.  Astor,  6  Cowen,  266 ; 
Laveroni  v.  Drury^  16  Eng.  Law  and  Eq.  iZ^.,  510 ;  Kay  v. 
Wheder,  Eng.  Law  Rep.,  2  Common  Pleas,  802 ;  The  MOelus, 
5  BUUdif,  a  a  i?.,  886 ;  Kirkland  v.  The  Bark  Fame,  in 
this  Court,  December,  1861.) 
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But  no  eyidence  is  giyen  on  the  part  of  the  yeesel  to  show  that 

any  care  or  precaution  was  taken  to  guard  against  damage  by  rats. 

Non  constat  that  the  vessel  was  infested  by  rats  and  was  so  known 

* 

to  be  by  her  master,  and  that  nothing  was  done  but  to  place  the 
bags  of  coffee  where  it  was  known  rats  would  gnaw  the  bags.  The 
shipper  is,  in  this  respect^  in  the  power  of  the  master  of  the  vessel, 
as  to  property  shipped ;  and  the  fiict  of  injury  by  rats  must  be 
regarded  tA  prima  facie  evidence  of  negligence,  in  the  absence  of 
any  explanation,  or  proof  of  care.  This  being  so,  the  doctrine 
settled  in  the  case  of  Railroad  Company  v.  Lockwood  (17  Wal- 
laccj  357),  applies,  to  the  effect  that  a  carrier  of  goods  for  hire  can- 
not lawfully  stipulate  for  exemption  from  responsibility  for  negli- 
gence. In  this  case  the  stipulation  for  exemption  from  responsi- 
bility for  damage  by  rats,  is  sought  to  be  applied  to  circumstances 
where  it  must  be  held  that  the  rats  did  the  damage  through  the 
negligence  of  those  in  charge  of  the  vessel.  The  stipulation  must, 
therefore,  be  disregarded. 

I  have  assumed  that  there  was  such  a  stipulation,  binding  on 
the  shippers  ,and  the  consignees.  But  it  is  not  intended  to  be 
decided  that  the  appearance  on  the  bill  of  lading  of  the  written 
words,  ^'  Subject  to  the  conditions  of  the  company,*'  was  such'notice 
of  the  contents  of  any  paper  containing  so  called  "  conditions  of  the 
company,"  as  to  bind  the  party  who  accepted  the  bill  of  lading  to 
a  statement  in  such  conditions  limiting  what  would  otherwise  be  the 
liability  of  the  vessel  on  the  terms  of  the  bill  of  lading. 

The  libellants  in  the  first  case  must,  therefore,  have  a  decree  for 
the  amount  of  the  damages  sustained  by  them,  with  costs,  and,  in 
the  second  case,  the  libellants  must  have  a  decree  for  the  freight  on 
the  cargo  delivered,  ivith  costs. 

Beebe,  Wilcox  ^  Hobbs,  for  the  vessel. 
Foster  4*  Thomson,  for  C.  G.  Ramsay  &  Co. 
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COIXIBION    IN    EaBT    RiTBB. — ^TOWBOAT    AHD    ToW.— COMING     OuT    FROM 

PiKB.— Signal. 

The  tug  S.  was  going  up  the  East  River  against  the  tide,  not  far  from  the 
BrooUjm  piers,  towing  a  baige  on  her  port  side.  Her  pilot  saw  the  tug  L. 
lying  at  the  end  of  a  pier  on  the  Brooklyn  side.  The  S.  kept  on  until  the 
L.,  without  giving  any  signal,  started  out,  whereupon  the  S.  slowed  her 
engine  to  allow  the  L.  to  pass  ahead  of  her.  It  then  appeared  that  the  L. 
was  towing,  on  a  line  astern,  a  canal  boat.  On  seeing  this  the  engine  of  the 
S.  was  stopped.  As  the  L.  went  out  farther  into  the  river,  it  appeared  that 
she  was  towing  a  second  canal  boat,  the  G.,  stem  foremost,  on  a  line  from 
the  stem  of  the  first.  On  seeing  this  the  engine  of  the  S.  was  backed.  But 
the  tide  swept  the  L.  and  the  canal  boats  down  upon  her,  and  a  collision 
ensued  between  the  barge  towed  by  the  S.  and  the  G.  The  owners  of  the 
G.  filed  a  libel  against  both  tugs  to  recover  the  damages.  Each  tug  answered 
that  it  was  free  from  fault  and  threw  the  blame  upon  the  other,  and  eacli 
alleged  that  the  G.  was  in  fault,  in  being  towed  stem  foremost  so  that  she 
could  not  be  steered: 

Heldj  That  it  did  not  appear,  from  the  evidence,  that  the  collision  would  have 
been  avoided  if  the  G.  had  been  towed  bows  foremost ;  but,  if  the  manner 
in  which  she  was  towed  was  a  fault,  it  was  one  for  which  the  L.  was 
responsible,  and  not  the  G ; 

That  it  could  not  be  held  to  be  a  fault  in  the  L.,  that  she  towed  the  two  boats 
out  astern  of  each  other,  and  the  G.  stem  foremost ;  but  such  a  mode  of 
towing  imposed  on  her  the  duty  of  using  great  care ; 

Tliat  she  should  have  given  an  alarm  before  moving  out,  and  continued  it  till 
the  G.  was  clear  of  the  piers ; 

That  the  S.  was  not  in  fault  for  being  too  close  to  the  piers,  although, 
undoubtedly,  if  slie  had  been  so  far  out  as  to  be  beyond  the  L.,  there  would 
have  been  no  collision,  because  there  would  have  been  none,  also,  if  she  had 
been  yet  closer  to  the  piers ; 

That  the  navigation  of  the  S.  was  free  from  fault,  and  that  the  L.  was  in  fault 
for  not  giving  due  warning,  and  must  be  held  solely  liable. 
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Blatghfobb,  J.  This  libel  is  filed  bj  the  owners  of  the  canal 
boat  Katie  T.  Qardner,  to  recover  against  the  steamtug  Edmund 
Levy  and  the  steamtug  W.  A.  Sumner,  for  the  damages  sustained 
by  such  owners,  through  a  collision  which  took  place  in  the  East 
River,  off  Brooklyn,  on  the  80th  of  December,  1878,  in  the  day 
time,  between  the  canal  boat  and  a  barge  in  tow  of  the  Sunmer, 
while  the  canal  boat  was  in  tow  of  the  Levy.  The  tide  was  ebb. 
The  Sumner  was  going  up  along  the  Brooklyn  shore,  against  the 
tide,  with  the  barge  on  her  port  side,  the  stem  of  the  barge  pro- 
jecting some  distance  ahead  of  the  stem  of  the  Sumner.  The 
Levy  was  towing  astern  of  herself,  from  Brooklyn  to  New  York, 
by  a  hawser,  two  canal  boats.  One  of  them,  the  Lappan,  was 
towed  stem  foremost,  a  hawser  running  from  her  bow  to  the  stern 
of  the  Levy.  The  Gardner  (the  libellants'boat)  was  towed  stem 
foremost,  astern  of  the  Lappan,  a  line  running  from  the  stem  of 
the  Gardner  to  the  stem  of  the  Lappan.  The  Levy,  in  addition, 
had  a  canal  boat  lashed  to  her  side,  which  she  was  towing.  The 
bow  of  the  barge  alongside  of.  the  Sumner  came  into  collision  with 
the  starboard  side  of  the  Gardner,  and  damaged  her. 

The  Gardner  was  lying  at  the  lower  side  of  a  pier  at  Brooklyn, 

with  her  stern  towards  the  river.     The  Lappan  was  lying  between 

the  Gardner  and  the  river,  alongside  of  the  same  pier,  with  her 

stem  towards  the  river.     Both  boats  Yi'ere  to  be  towed  by  the  Levy 

to  the  same  pier  in^ew  York,  across  the  East  River.     The  Levy 

came  to  the  end  of  the  pier  at  which  the   two  boats  were  lying 

and  got  a  hawser  from  her  own  stem  to  the  bow  of  the  Lappan. 

Then,  by  direction  of  those  in  charge  of  the  Levy,  a  line  was  made 

fast  between  the  stem  of  the  Lappan  and  the  stern  of  the  Gardner, 

by  which  to  tow  the  latter  boat.     Then  the  master  of  the  Levy 

gave  directions  that  the  canal  boats  should  be  cast  loose  from  the 

pier,  and  that  was  done,  and  the  Levy  proceeded  to  tow  out  the 

boats. 

The  libel  alleges  that  the  Sumner,  upon  perceiving  the  Levy 

10 
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imi^^vitiii^  Lappui,  slowed  nntQ  the  Lappan's  stem  had  retched 
^  €$A  ^  the  pier,  and  then,  without  waitiiig  for  the  Gardner  to 
fK  <«iy  went  ahead  again,  and,  as  the  Leyy  and  her  heats  felt  the 
mtmnet  of  the  wind  and  tide,  the  Gardner  was  carried  down,  by 
iieb  ioflaenoe,  towards  the  Sumner  and  upon  her  course,  and  the 
Mward  course  of  the  Sumner  and  the  swinging  of  the  Gardner 
brought  the  stem  of  the  Sumner's  barge  in  contact  with  the  star- 
board Side  of  the  Gardner,  a  little  abaft  amidships ;  that  the 
Gardner  was  without  fiiult;  that  the  collision  occurred  bj  the  com- 
bined ISiult  of  the  Levy  and  the  Sumner ;  that  the  Leyj  was  in 
iSuiU  in  attempting  to  tow  out  from  the  pier  two  canal  boats,  one 
behind  the  other,  across  a  strong  tide  and  wind,  when  it  was 
apparent  she  could  not  control  them ;  and  that  the  Sumner  was  in 
frttU  in  coming  up  bo  close  along  the  docks,  in  not  stopping  in  time 
to  avoid  the  collision,  and,  haying  the  Levy  upon  her  starboard 
band,  in  not  taking  measures  in  time  to  avoid  her. 

The  answer  of  the  Levy  avers  that  the  Sumner  was  not  more 
than  100  feet  from  the  pier ;  that  there  was  plenty  of  room  in  the 
river,  snd  no  obitruction  in  the  river;  that,  at  the  time  of  the 
OollidioUf  the  Levy  was  over  200  feet  from  the  pier  ;  that  no  whistle 
WAS  blown,  nor  any  signal  given,  from  the  Sumner,  to  announce  her 
approach ;  and  that  the  collision  was  not  caused  by  any  &ult  on 
the  part  of  the  Levy,  but  was  caused  by  the  negligent  manner  in 
which  tboM  in  charge  of  the  Gardner  attached%er  tow  line  to  the 
Lappan,  and  by  the  negligence  of  those  in  charge  of  the  Sumner, 
in  that  she  came  up  so  close  along  the  docks,  and  did  not  stop  in 
time  to  avoid  the  collision,  and  did  not  give  any  signal,  or  blow  any 
whistle,  to  give  warning  of  her  approach. 

The  answer  of  the  Sumner  sets  forth,  that  the  Sumner  was 
proceeding  up  the  river  at  a  distance  of  about  400  yards  from  the 
Brooklyn  shore ;  that,  when  she  was  abreast  of  the  second  pier 
below  the  pier  at  which  the  Levy  was,  her  pilot  saw  the  Levy 
coming  out  with  a  tow,  and,  almost  immediately,  saw  that  there 
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was  more  than  one  boat  in  tow,  and  at  once  stopped  and  backed ; 
that  the  Levy  and  her  tow  were  swept  down  by  the  tide,  and  ran 
across  the  bows  of  the  Sumner,  and  carried  the  Lappan  safely 
across,  but  the  stem  of  the  Gardner  was,  by  reason  of  her  being 
light  and  towed  by  the  stem,  unable  to  be  steered  or  controlled, 
and  her  stem  sheered  to  the  right,  barely  clearing  the  bow  of  the 
Sumner's  barge,  and  then  her  starboard  ^ide  was  swept  by  the 
force  of  the  tide  upon  the  bow  of  the  Sumner's  barge,  but  the 
Levy  kept  on  her  course  and  took  the  Gardner  across  the  river ; 
that  the  Sumner  was  without  fault ;  that  she  was  well  out  in  the 
rirer ;  that  the  Levy  was  discovered  at  a  distance  of  at  least  800 
yards ;  that  the  Sumner  was  at  once  stopped  and  backed,  and  was 
going  astern  when  the  collision  happened ;  that  the  Giutlner  wto  in 
fault  in  being  towed  by  the  stem  and  in  being  attached  by  a  hawser, 
thus  depriving  herself  of  a  helm,  and  by  a  hawser  passed  out  £rom 
a  cleet  and  not  over  the  centre  of  the  stem ;  and  that  the  Levy  was 
in  &ult  in  not  giving  notice  of  her  intended  movement  and  in 
towing  the  Gardner  by  the  stem. 

(1.)  As  to  the  negligence  alleged  against  the  Gardner,  it  is 
said  that  her  tow  line  was  attached  by  herself  to  the  Lappan  in  a 
negligent  manner,  and  that  it  passed  out  from  a  cleet  on  her  side  to 
the  Lappan,  and  not  over  the  centre  of  her  stem,  so  that  she  was 
not  towed  in  a  straight  direction  after  the  Levy  and  the  Lappan, 
but  was  caused  to  sheer  towards  the  Sunmer.  I  am  not  satisfied, 
on  the  evidence,  that  the  manner  in  which  the  line  ran  from  the 
Lappan  to  the  Gardner  and  pulled  on  the  latter,  had  any  part  in 
contributing  to  the  collision. 

Again,  it  is  contended  that  the  Gardner  wasjn  fault  in  allow- 
ing* herself  to  be  towed  astem,  on  a  hawser,  and  not  alongside  of 
the  Levy,  and,  also,  in  allowing  herseli  to  be  towed  stem  foremost, 
so  that  she  could  have  no  use  of  her  helm.  I  am  not  satisfied,  on 
the  evidence,  that,  if  the  Gurdner  had  been  towed  bow  foremost,  in 
the  ftme  relative  position,  the  use  of  her  helm  would  have  pre- 
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vented  the  collision.  But,  at  all  events,  if  her  being  towed  stem 
foremost,  and  her  not  being  towed  alongside  of  the  Levy,  contrib- 
uted to  the  collision,  and  can  be  regarded  as  faults,  they  are  &ults 
for  which  the  Levy  is  responsible,  and  not  the  Ghurdner.  Of  course, 
as  between  the  Gardner  and  the  Levy,  the  Levy  alone  is  responsi- 
ble for  those  fitults,  if  they  were  fiiults.  As  between  the  Gardner 
and  the  Sumner,  the  Levy  had,  for  the  time  being,  assumed  control 
of  the  position  which  should  be  occupied  by  the  Gardner,  and  the 
Levy  alone  can  be  held  to  respond  to  the  Sumner  for  such  position 
of  the  Gardner.  If  the  Sumner  were  suing  for  injuries  to  herself 
by  this  collision,  her  cause  of  action,  if  any,  would  be  against  the 
Levy  alone,  and  she  would  have  none  against  the  Gardner,  arising 
out  of  such  position  of  the  Gardner. 

(2.)     As  to  fault  in  the  Levy,  it  cannot  be  held  to  be  a  fault 
in  itself  that  she  towed  out  the  two  boats  astern  of  her,  and  that  she 
towed  the  Gardner  stem  foremost.     Such  a  mode  of  towing,  how- 
ever, imposed  upon  her  the  necessity  and  obligation  of  using  great 
caution.     She  was  starting  from  a  pier.     She  had  a  boat  alongside 
of  her.     To  those  observing  her  from  a  distance  not  very  great,  even 
after  she  began  to  move  out,  it  would  not  appear,  in  the  absence  of 
a  previous  warning  by  her,  that  she  was  towing  a  boat  astern  of  her, 
much  less  that  she  was  towing  a  second  boat  astern  of  the  first  boat 
Other  boats  would  adopt  precautions,  in  the  first  place,  only  to 
avoid  the  Levy  and  the  boat  alongside  of  her,  and,  when  it  was  seen 
that  she  had  one  boat  in  tow  astern  of  her,  it  would  hardly  be 
thought  that  she  would  have  another  astem  of  that  one.     But,  if 
before  starting  out  at  all,  she  had,  in  view  of  what  she  was  to  tow 
astem  of  her,  given  signals  of  alarm  by  her  whistle,  she  would  have 
indicated  to  other  boats  that  there  was  something  in  her  proposed 
movement  that  required  attention  from  them.     She  ought  to  have 
done  this,  and  she  ought  to  have  continued  such  signals  until  the 
Gardner  was  clear  of  the  pier.      It  is  quite  appu^nt,  on  the 
evidence,  that    the  Sumn^r  could  and  would  have  stopped^  and 
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backed  sooner  than  she  diJ,  and  enough  sooner  to  have  avoided  the 
collision,  if  she  had  had  any  previous  warning  from  the  Levy  that 
the  Gardner  was  coming  out.  She  slowed  and  stopped  and  backed 
in  season  to  avoid  the  Levy  and  the  Lappan.  Bat  the  Levy  palled 
out  the  Grardner  anexpectedly  and  without  warning  to  the  Samner, 
when  the  Snnmer  had  taken  what  proved  to  be  effectual  measures 
to  avoid  the  Levy  and  the  Lappan. 

The  tide  swept  down  the  Levy  and  her  tows  as  soon  as  they  felt 
its  influence.  This  arose  largely  from  the  fact  that  the  two  boats 
were  towed  astern,  one  after  the  other.  They  were  not  as  much 
under  the  control  of  the  Levy  as  they  would  have  been  if  they  had 
been  alongside  of  her.  This  added  to  the  obligation  upon  the 
Levy  to  give  warning,  especially  in  view  of  the  approach  of  a 
vessel  from  the  direction  toward  which  the  tide  would  carry  her  and 
her  tow.  That  was  the  direction  from  which  the  Sumner  was 
approaching.  The  captain  of  ihe  Levy  testifies  that  he  did  not  see 
the  Sumner  before  he  started ;  that  he  first  saw  her  when  the 
Grardner  was  outside  of  the  pier;  and  that  the  Sumner  was  then  150 
or  200  feet  from  him.  The  Levy  was  going  out  and  was  pulling 
two  canal  boats  lengthwise  after  her,  without  giving  any  signal  or 
warning.  On  the  other  hand,  the  Sumner  saw  the  Levy  lying  at 
the  end  of  the  pier,  and  proceeded  up  the  river,  without  any  inti- 
mation as  to  what  the  Levy  was  going  to  do.  Then  the  Levy 
started  out,  and  the  Sumner  slowed  for  her  to  pass,  as  being  a  tug 
without  a  tow.  Then  the  Sumner  perceived  that  the  Levy  had  one 
boat  in  tow  behind  her.  Thereupon  the  Sumner  stopped  her 
engine.  Then  the  Sumner  perceived  the  Gardner  being  pulled  out 
behind  the  Lappan.  Thereupon  the  engine  of  the  Sumner  was 
backed.  But  the  sweep  down  of  the  Gardner  was  such  that  the 
collision  ensued.  On  these  facts,  the  Levy  was  clearly  in  fault,  for 
not  giving  warning  to  the  Sumner. 

(8.)  I  perceive  no  fault  in  the  Sumner.  In  the  absence  of  a 
proper  warning  from  the  Levy,  the  Sumner's  navigation  was  not 
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improper.  It  is  alleged  that  she  was  coming  up  too  close  to  the 
docks.  Undoubtedly,  if  she  had  been  so  &r  out  in  the  river  as  to 
be  bejond  the  reach  of  the  Levy  and  her  tows,  there  would  have 
been  no  collision.  As  it  was,  if  she  had  been  even  closer  to  the 
docks,  she  would  have  passed  inside  of  the  Gardner,  and  the  barge 
would  not  have  hit  the  Gardner. 

The  libel  must  be  dismissed,  as  to  the  Sumner,  'with  costs;  and 
there  must  be  a  decree  in  &vor  of  the  libellants,  against  the  Levy, 
with  costs,  with  a  reference  to  a  commissioner  to  ascertain  the 
damages  sustained  by  the  libellants. 

BeebCy  Wilcox  4*  Hobbs,  for  the  libellants. 
John  A.  Foley,  for  the  Levy. 
Goodrich  4*  Wheeler,  for  the  Sumner. 
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JuBiBDioTiON. — Canal    Navigation. — ^Bill    of    Lading. — ComioN   Cab- 
bies.— ThBFT  of  CaBGO. — ^MOBTGAGEB. 

A  caigo  of  oats  was  shipped  on  a  canal  boat,  lying  in  the  Buffalo  River,  a 
navigable  stream  flowing  into  Lake  Erie,  to  be  carried  to  New  York,  by 
way  of  the  Erie  Canal  and  the  Hudson  River.  The  master  of  the  boat 
signed  a  bill  of  lading  for  the  cargo.  While  passing  through  the  Erie  Canal, 
a  part  of  the  oats  were  feloniously  abstracted  from  the  cargo,  with  the 
knowledge  and  assent  of  the  master.  On  the  arrival  of  the  boat  in  New 
York,  she  was  libelled  by  the  consignee  to  recover  the  value  of  the  oats  not 
delivered.  A  mortgagee  of  the  boat  intervened,  his  mortgage  being  due, 
and  defended  the  action,  raising  an  objection  to  the  jurisdiction,  claiming  a 
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lien  superior  to  that  of  the  lihellants,  and  claiming  that  the  boat  was  not 

liable  for  the  f eloniouB  action  of  the  master : 
Held,  That  the  Admiralty  has  jurisdiction  of  an  action  to  enforce  such  a  con- 
tract as  this,  although  part  of  the  service  was  to  be  performed  on  the  Srie 

Canal; 
That  the  Admiralty  has  jurisdiction  to  enforce  such  a  contract  against  the  boat, 

although  she  was  built  to  navigate  the  canal,  and  had  no  means  of  looomotioii 

in  herself; 
That  the  lien  of  the  claimant  under  his  mortgage  was  subordinate  to  that  of 

the  libellant; 
That  the  boat  was  liable  for  the  taking  of  the  oats  by  the  master. 
Whether  the  Admiralty  has  jurisdiction  of  collisions  upon  the  Erie  Canal,  or 

contracts  for  the  carriage  of  goods  from  place  to  place  exclusively  upon  the 

Erie  Canal,  quare. 

Blatchford,  J.  The  libel  in  this  case  alleges,  that,  in 
November,  1873,  at  the  citj  of  Buffiilo,  the  libellants  shipped  on 
board  of  the  canal  boat  E.  M.  McChesnej,  then  lying  in  the 
Buffiklo  Creek  or  river,  a  navigable  stream  emptying  into  Lake 
Erie,  about  15,000  bushels  of  oats,  to  be  transported  on  said  boat 
from  Bufialo  to  the  city  of  New  York,  and  there  delivered  to  A. 
B.  Gray  k  Co.,  the  agents  of  the  libellants,  for  a  certain  rate  of 
freight,  then  agreed  to  be  paid  by  the  libellants ;  that  the  boat  pro- 
ceeded on  said  voyage  with  said  oats,  and,  being  detained  by  the  ice 
in  the  canal,  did  not  arrive  at  the  city  of  New  York  till  the  month 
of  May,  1874,  and  then  failed  to  deliver  8,800  bushels  of  the  oats; 
and  that  the  master  of  the  boat  has  concealed  the  oats  and  converted 
them  to  his  own  use.  The  libellants  claim  damages  to  the  amount 
of  $2,146. 

The  answer,  which  is  put  in  by  a  mortgagee  of  the  canal  boat, 
as  claimant,  avers  that  this  Court  has  not  jurisdiction  of  the  sub- 
ject matter  of  this  suit,  in  that  the  boat  was  a  canal  boat,  employed 
in  transporting  freight  on  the  Erie  Canal,  between  Buffalo  and 
Albany,  in  the  State  of  New  York,  and  was  so  engaged,  and 
between  those  points,  at  the  time  and  on  the  occasion  of  the  alleged 
loss  and  conversion  set  forth  in  the  libel;  that  the  waters  of  said 
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canal  are  not  within  the  ebb  and  flow  of  the  tide,  and  are  not 
navigable  waters,  within  the  legal  acceptation  and  understanding 
of  that  term,  and  the  said  boat  is  not  subject  to  the  Admiralty  and 
maritime  jurisdiction  of  this  Court;  that,  at  the  time  the  oats  were 
shipped  on  the  boat,  and  at  the  time  the  boat  was  libelled  and 
seized,  and  prior  thereto,  the  claimant  had  a  lien  on  the  boat,  of 
which  the  libellants  had  notice,  arising  from  and  by  virtue  of  a 
chattel  mortgage  executed  thereon  for.  the  original  purchase  money 
thereof,  on  the  6th  of  May,  1878,  for  the  sum  of  $2,467.50,  by 
Samuel  Beebe  and  Levi  Beebe  to  one  William  Foster,  of  Cleve- 
land, Oswego  county,  New  York,  and  duly  filed  by  him  in  the 
office  of  Auditor  of  the  Canal  Department  of  the  State  of  New 
York,  on  the  8th  of  May,  1873 ;  that  the  said  mortgage  was.  on 
the  19th  of  May,  1873,  for  a  valuable  consideration,  sold  and 
assigned  to  the  claimant,  who,  in  pursuance  of  the  requirements  of 
the  statute  of  New  York,  refiled  the  same  in  said  Auditor^s  office, 
with  a  statement  of  the  amount  due  him  thereon,  on  the  23d  of 
April,  1874;  that  the  claimant,  at  the  time  the  oats  were  shipped 
on  the  boat,  and  at  the  time  the  boat  was  libelled  and  seized,  was 
the  owner  and  holder  of  said  mortgage,  and  the  same  was  then  in 
foil  force,  and,  by  virtue  thereof,  the  claimant  then  had  a  valid  and 
existing  lien  on  said  boat,  which  he  is  still  entitled  to  assert,  to  the 
amount  of  $2,098.22,  with  interest  thereon  from  May  5th,  1874; 
that  the  claim  and  lien  of  the  libellants,  if  any  they  have,  is  sub- 
ordinate to  that  of  the  claimant ;  and  that,  if  any  part  of  the  cargo 
was  not  delivered,  the  same  was  feloniously  abstracted  therefrom, 
with  the  knowledge  of  the  master  of  the  canal  boat,  and  without 
the  knowledge,  privity  or  consent  of  the  claimant,  and  the  same 
was  not  within  tBe  scope  of  the  said  master's  employment,  and  was 
done  while  the  boat  was  not  within  the  jurisdiction  of  this  Court. 

The  bill  of  lading  under  which  the  oats  were  shipped  calls 
itself,  on  its  face,  a  ''  bill  of  lading.'.'  It  is  signed  by  the  master 
of  the  boat.     It  says :  "  Buffalo,   Nov.  10,   1873.     Shipped  by 
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Van  Buren  k  Co.,  as  agents  and  forwarders,  in  apparent  good 
order,  on  board  canal  boat  E.  M.  McChesney,  of  Rome,  Captain 
John  O'Grady,  the  following  described  property,  to  be  transported 
to  the  place  of  destination,  without  unnecessary  delay,  and  deliv- 
ered to  the  consignees  in  like  good  order,  as  noted  below.  *  * 
All  damage  caused  by  the  boat  or  carrier,  or  deficiency  in  the 
cargo  from  quantity  as  herein  specified,  to  be  paid  for  by  the  car- 
rier and  deducted  from  the  freight,  and  any  'excess  in  the  cargo  to 
be  paid  for  to  the  carrier  by  the  consignee.  *  ♦  * 
Keceived  of  Van  Buren  &  Co.,  shippers,  $758,  to  be  used  in  the 
ti'ansportation  of  aboye  cargo  and  in  paying  the  expenses  of  run- 
ning boat  from  Bu&lo  to  New  York,  and  for  no  other  purpose 
whatsoever.  *  *  *  Order  Geo.  Ellison,  care  0.  E. 
Kent  k  Co.,  New  York,  15,000  bush.  No.  2,  oats.  *  ♦  * 
Fr't  to  New  York,  per  bush.,  Ti,  $1087.50,"  There  is  no  excep- 
tion as  to  liability,  in  this  bill  of  lading. 

(1.)  As  to  the  jurisdiction  of  the  Court  It  is  set  up  in  the 
answer,  that  the  boat  was  a  canal  boat,  employed  in  transporting 
freight  on  the  Erie  canal,  between  Bu&lo  and  Albany,  and  was 
so  engaged,  and  between  those  points,  at  the  time  of  the  loss  and 
conversion  of  the  oats ;  that  the  waters  of  said  canal  are  nut  within 
the  ebb  and  flow  of  the  tide,  and  are  not  navigable  waters,  within 
the  legal  acceptation  of  that  term  j  and  that  the  boat  is  not  subject 
to  the  Admiralty  and  maritime  jurisdiction  of  this  Court  The 
implication  of  the  answer  is,  either  that  the  boat  was  wholly 
employed  in  navigating  the  canal,  and  so  was  not  subject  to  Admi- 
ralty jurisdiction,  or  was,  at  the  time  of  the  loss  and  conversion  of 
the  oats,  in  the  waters  of  the  canal,  and  so  was  not  subject  to  such 
jurisdiction.  But  the  contract  of  affireightment  made  by  the  bill 
of  lading  was  for  the  transportation  of  the  oats  from  Buffitlo  to 
New  York  by  this  boat,  and  the  bill  of  lading  expressly  says  that 
this  boat  is  to  run  firom  Buffalo  to  New  York.  Of  course,  she  her- 
self was  to  transport  the  oats  in  herself  firom  Bu&lo  to  New  York 
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all  the  way,  and  bj  water.  She  could  not  do  so  without  going 
down  the  Hudson  Biver  from  Albany  to  New  York,  although  she 
was  to  go  upon  the  waters  of  the  canal  from  Buffiilo  to  Albany. 
Moreover,  the  evidence  shows,  that  the  oats  were  laden  upon  the 
boat  in  the  Buffiklo  River,  a  navigable  stream  connecting  with  Lake 
Erie,  and  at  some  distance  from  the  entrance  of  the  mouth  of  the 
Erie  Canal  into  such  river. 

In  the  case  of  The  Ann  Arbor ^  in  this  Court,  before  Judge 
Ingersoll,  in  December,  1854,  a  libel  was  filed  against  a  canal 
boat,  to  recover  the  value  of  some  butter  alleged  to  have  been 
shipped  on  board  of  her  at  Rome,  New  York,  on  the  Erie  Canal, 
for  transportifttion  by  her,  by  way  of  said  canal  and  the  Hudson 
River,  to  the  city  of  New  York.  The  Court  held  that  it  was  shown 
that  all  the  butter  which  was  shipped  was  delivered  at  New  York, 
but  went  on  to  say  :  '^  It  is,  therefore,  not  necessary  to  decide  the 
question  of  jurisdiction ;  but,  without  having  sufficiently  considered 
that  question,  the  impressions  of  the  Court  are  against  the  right  of 
the  libellants  to  proceed  against  the  boat.  The  canal  boat  was  not 
built  to  navigate  tide  waters,  but  the  Erie  Canal,  and  is  not  a  ship, 
within  the  definition  in  Benedicts  AdmiraUy,  pection  215,  not 
being  a  '  locomotive  machine.'  When  a  ship  is  libelled  in  an 
Admiralty  Court,  for  a  breach  of  a  maritime  contract,  it  is  upon 
the  ground  that  the  ship  itself  contracts ;  and,  if  such  a  boat  as 
this,  while  on  the  Erie  Canal,  in  Oneida  county,  can*  enter  into  and 
bind  itself  by  a  contract,  so  as  to  come  within  the  control  of  a  Court 
of  Admiralty,  I  do  not  see  but  that  any  vessel  or  thing  capable  of 
containing  freight,  built  and  designed  to  make  headway  on  the 
New  York  Central  Railroad,  by  means  of  the  wheels  of  the  rail- 
road cars,  can,  in  the  same  county,  enter  into  and  bind  itself  by  a 
maritime  contract,  and  come  under  the  control  of  a  Court  of  Admi- 
ralty, provided  it  is  so  constructed,  that,  when  it  arrives  at  Albany, 
it  can  be  launched  from  the  wheels  of  the  railroad  carriage  into 
tide  water,  and  be  towed  by  a  steamboat  to  New  York."     That 
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case  came  before  Mr.  Justice  Nelson,  in  the  Circuit  Court  for  this 
District,  by  appeal,  in  1858,  (  The  Ann  Arbor,  4  BlcUchf.  C.  C. 
R.<f  205),  and,  while  holding  that  the  proof  as  to  the  shipment  on 
the  boat  of  the  merchandise  alleged  not  to  have  been  delivered  by 
her  was  too  doubtful  to  found  a  decree  upon  it  for  the  libellants,  he 
said  :  ''I  am,  also,  inclined  to  think  that  the  canal  boat  is  not  a 
ship  or  vessel,  upon  the  North  River,  or  other  navigable  waters 
within  the  Admiralty  jurisdiction,  subject  to  maritime  liens  in  the 
Admiralty,  for  breaches  of  contracts  of  a&eightment.  Those  boats 
are  exclusively  adapted  to  canal  navigation.  Of  themselves,  they 
have  no  power  as  respects  navigation  upon  public  waters,  any  more 
than  a  raft,  an  ark,  or  a  mud  scow." 

By  virtue  of  section  563  of.  the  Revised  Statutes  of  the 
United  States,  this  Court  has  exclusive  jurisdiction  of  all  civil 
causes  of  Admiralty  and  maritime  jurisdiction,  this  provision  being 
a  re-enactment  of  section  9  of  the  Act  of  September  24th,  1789, 
(1  U.  S.  Stat,  at  Large,  76,  77),  which  gave  to  the  District 
Courts  of  the  United  States  exclusive  original  cognizance  of  all 
civil  causes  of  Admiralty  and  maritime  jurisdiction.  Passing  over 
earlier  decisions,  it  was  held  by  the  Supreme  Court,  in  The  Belfast, 
in  1868  (7  Wallace,  624),  that  a  proceeding  in  rem  to  enforce  a 
contract  of  affi*eightment  is  within  the  exclusive  original  cognizance 
of  the  District  Courts  of  the  United  States,  although  the  contract 
be  one  of  transportatiola  between  ports  and  places  in  the  same 
State,  and  all  the  parties  are  citizens  of  the  same  State,  provided 
such  contract  be  one  for  transportation  on  navigable  waters  to  which 
the  general  jurisdiction  of  the  Admiralty  extends. 

In  the  case  of  The  Eagle,  in  1868,  (8  Waliace,  15),  it  was 
held,  that  the  District  Courts  have  cognizance  of  all  civil  causes  of 
Admiralty  jurisdiction  upon  the  lakes  and  waters  connecting  them, 
the  same  as  upon  the  high  seas,  bays  and  waters  navigable  from  the 
sea.  The  effect  of  this  decision  was  to  hold  that  the  Admiralty 
jurisdiction  created  by  the  Constitution  and  conferred  by  statute  on 


IM  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Canal  Boat  E.  M.  McChesney. 

the  District  Courts  is  the  same  everywhere  within  the  United  States, 
and  that  no  distinction  between  tide,  waters  and  other  navigable 
waters  exists  in  that  regard. 

In  the  case  of  The  Beljasiy  the  contract  of  afereightment  was 
fi)r  transportation  between  two  places  in  the  same  State,  and  on  a 
river  which  was  navigable  water  of  the  United  States.  In  the 
present  case,  the  contract  was  for  transportation  a  short  distance  on 
a  navigable  river  emptying  into  Lake  Erie,  and  then  on  an  artificial 
canal  to  Albany,  and  then  down  a  navigable  river,  150  miles,  to 
the  city  of  New  York.  It  is  a  well  known  fact  that  a  large 
commerce  is  carried  on  between  Bufialo  and  New  York,  by 
boats  such  as  the  one  involved  in  the  present  case,  which,  to 
avoid  transshipment  of  cargo  at  Albany,  are  towed  &om  Albany  to 
New  York,  on  the  Hadson  river,  by  steamtugs,  they  having  been 
towed  fix)m  Bufialo  to  Albany  on  the  canal  by  horses.  It  is  also 
known,  that,  within  a  very  recent  period,  skill  and  science  have  suc- 
ceeded in  so  constructing  and  arranging  canal  boats  propelled  by 
steam  that  they  are  practically  successful  in  carrying  cargoes,  both 
ways,  between  Bufialo  and  New  York,  through  locomotion  produced 
by  their  own  steam  motive  power,  and  without  the  aid  of  external 
means  of  propulsion,  their  voyages  being  continuous  through  the 
canal  and  the  Hudson  River,  and  vice  versa.  So  £ar  as  waters  are 
concerned,  there  is  no  good  reason  for  saying,  that,  if  the  contract 
of  such  a  vessel  for  the  transportation  of  cargo  covers  only  the 
passage  between  New  York  and  Albany  on  the  Hudson  River,  the 
vessel  shall,  in  respect  of  such  contract,  be  subject  to  Admiralty 
jurisdiction,  while  the  fact  that  such  contract  covers,  in  addition  to 
the  river  transit,  a  transit  on  the  canal,  the  two  transits  making  up 
one  continuous  voyage  by  one  and  the  same  vessel,  with  one  and 
the  same  cargo,  shall  destroy  such  jurisdiction,  on  the  idea  that  the 
canal  is  not  a  navigable  water  of  the  United  States.  If  the  instru- 
ment of  transit  be  a  vessel,  its  navigation  of  the  Hudson  River  is  a 
navigation  on  a  navigable  water  of  the  United  States.    Because, 
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after  leaving  the  river,  it  pushes  its  way,  by  such  means  of  pro- 
pulsion as  are  afforded  to  it,  through  an  artificial  navigable  canal, 
to  points  where  a  large  commerce  may  be  opened,  and  one  with 
other  States,  is  not  a  circumstance  which,  at  the  present  day,  and 
in  view  of  the  recent  course  of  decisions  by  the  Supreme  Court,  as 
to  the  extent  of  tha  Admiralty  jurisdiction,  should  be  allowed  to 
have  the  effect  to  destroy  such  jurisdiction. 

In  the  case  of  The  Montdlo^  (11  Wallace^  411),  the  question 
arose  as  to  what  was  a  navigable  water  of  the  United  States, 
within  the  meaning  of  a  statute  requiring  a  steam  vessel  to  be 
licensed  in  order  to  transport  merchandise  or  passengers  on  navigable 
waters  of  the  United  States.  The  water  in  question  was  the  Fox 
Biver,  in  the  State  of  Wisconsin.  The  Court  said  that  the  point  to 
be  determined  was,  whether  the  Fox  River  had  such  a  connection 
with  other  waters  as  to  form,  with  them,  a  continuous  highway, 
over  which  commerce  was  or  might  be  carried  on  with  other 
States  or  foreign  countries,  in  the  customary  modes  in  which  such 
commerce  was  conducted  by  water ;  that  it  was  a  navigable  water 
of  the  United  States,  if  it  formed,  by  itself  or  by  its  connection 
with  other  waters,  such  a  highway;  and  that,  if  it  was  not  of  itself 
a  highway  for  commerce  with  other  States  or  foreign  countries,  or 
did  not  form  such  highway  by  its  connection  with  other  waters,  and 
was  only  navigable  between  different  places  within  the  State,  then 
it  was  not  a  navigable  water  of  the  United  States,  but  was  only  a 
navigable  water  of  the  State.  These  views  are  confirmed  by  the 
opinion  of  the  same  Court,  when  the  same  case  came  before  it  again. 
{The  Montelh,  20  Wallace,  480.)  The  Fox  River  is  a  river 
wholly  within  the  State  of  Wisconsin.  It  connects  with  Lake 
Michigan.  It  formed,  at  an  early  day,  in  connection  with  the 
Wisconsin  River,  a  channel  for  trade  between  the  Lakes  and  the 
Mississippi  River,  into  which  latter  river  the  Wisconsin  River  runs. 
Between  the  Fox  River  and  the  Wisconsin  River  there  was,  for  h 
long  time,  a  land  portage  for  some  two  miles,  with  no  water  com- 
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manication  across  such  interyal.  The  Fox  River  itself,  in  its 
natural  state,  had,  in  parts  of  it,  rapids  and  &Ils,  aqd  there  were 
portages  around  these  obstructions ;  but  it  was  navigated  in  parts 
bj  loaded  boats  pushed  with  poles,  propelled  by  oars,  and  dragged 
by  animal  power.  In  course  of  time,  a  private  corporation 
improved  the  navigation  of  the  Fox  River,  and  constructed  canals 
around  the  obstructions  in  it,  and  a  canal  across  the  land  portage 
between  it  and  the  Wisconsin  River,  so  that  there  had  come  to  be 
uninterrupted  water  communication  for  steam  vessels  of  considerable 
capacity,  between  Lake  Michigan  and  the  Mississippi  River.  On 
these  facts,  the  Supreme  Court  held,  that,  although  the  Fox  River, 
in  its  natural  state,  could  not  be  navigated  throughout  its  entire 
length  by  steamboats  or  sail  vessels,  y^,  as  it  could  be  navigated 
through  its  length,  by  the  aid  of  a  few  portages,  by  boats  propelled 
by  animal  power,  and  carrying  a  considerable. tonnage,  it  was 
navigable  in  fact,  and  was  navigable  water  of  the  United  States, 
used  as  a  highway  for  useful  commerce  with  other  States.  The 
Fox  River  being  thus  a  navigable  water  of  the  United  States,  and, 
therefore,  under  the  general  jurisdiction  of  the  Admiralty,  it  could 
never  be  held  that  a  contract  of  afireightment  for  the  transportation 
of  merchandise  down  the  Fox  River,  from  the  place  where  the  canal 
from  the  Wisconsin  River  enters  into  the  Fox  River  to  the  mouth 
of  the  Fox  River,  would,  on  the  authority  of  TAc  Belfast,  be  a 
subject  of  Admiralty  cognizance,  to  be  enforced  by  a  proceeding 
in  rem,  in  Admiralty,  against  the  contracting  vessel,  while  a  con- 
tract  of  a&eightment  for  the  transportation  of  merchandise  by  the 
same  vessel,  from  Portage  City,  on  the  Wisconsin  River,  through 
the  short  canal  of  two  miles'  length,  to  the  Fox  River,  and  then 
down  the  Fox  River  to  the  mouth  of  the  Fox  River,  would  not  be 
a  subject  of  Admiralty  cognizance.  Yet,  the  latter  contract  is  the 
contract  in  the  present  case.  The  fact  that  the  canal  in  the  one 
case  is  850  miles  long,  and  in  the  other  case  is  two  miles  long,  can 
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make  no  difference  in  principle.    In  both  cases  the  canal  is  a  wholly 
artificial  channel,  and  not  an  improvement  of  a  natural  channel 

In  the  case  of  TTie  Avon  (1  BrowrCs  Adm.  Rep.,  170),  the 
jurisdiction  of  the  Admiralty  over  a  collision  in  an  artificial  canal 
was  upheld.  The  case  was  one  where  a  Canadian  vessel,  on  her 
way  firom  a  Canadian  port  on  Lake  Ontario  to  a  Canadian  port  on 
Lake  Erie,  collided  in  the  Welland  Canal,  a  wholly  artificial  canal, 
wholly  in  Canadian  territory,  and  extending  from  Lake  Ontario  to 
Lake  Erie,  with  an  American  vessel,  on  her  way  from  one  American 
port  to  another  American  port.  It  is  not  necessary,  in  the  present 
case,  to  inquire  whether  the  Admiralty  has  jurisdiction  of  a  collision 
in  the  Erie  Canal,  or  whether  it  has  jurisdiction  of  a  contract  of 
affireightment  for  the  transportation  between  two  points  on  the  Erie 
Canal,  of  merchandise  which  is  not,  by  the  same  contract,  agreed  to 
be  transported  by  water  to  a  point  beyond  the  terminus  of  such 
canal.  But  the  decision  is,  that  the  Admiralty  has  jurisdiction  of 
the  contract  in  the  present  case. 

In  so  &»  as  jurisdiction  is  questioned  because  the  boat  is  a  boat 
built  to  navigate  the  canal,  and  has  no  means  of  locomotion  in  her- 
self, the  objection  cannot  prevail.  A  large  portion  of  the  commerce 
of  the  Hudson  River  is  carried  on  by  vessels  which  are  towed  by 
steam  vessels  between  different  places  on  that  river.  Whatever 
narrow  views  may  at  one  time  have  prevailed,  the  case  of  The 
MontellOj  last  cited,  is  authority  for  holding  that  a  vessel  moved 
otherwise  than  by  the  power  of  the  wind,  or  by  steam  power 
within  herself,  and  thus  carrying  on  commerce,  is  a  subject  of 
Admiralty  cognizance. 

As  to  any  lien  possessed  by  the  claimant  by  virtue  of  the 
mortgage, -it  is  subordinate  to  the  claim  of  the  libellants.  The 
respondent,  with  frill  notice,  allowed  the  boat  to  be  used  as  a 
general  freighting  boat.  She  was  so  used  with  his  consent.  If  he 
had  been  the  absolute  owner  of  the  boat,  she  would  have  been 
responsible  for  contracts   of    affreightment  made   by    her    duly 
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appointed  nuister.  The  mortgagee  who  allows  the  ownet  to  run 
and  use  the  boat  as  a  general  freighting  boat,  to  earn  compensation 
for  the  benefit  of  such  owner,  subjects  her  to  the  ordinary  obliga- 
tions which  such  boats  incur  through  the  contracts  of  the  master. 
The  master  was  pro  hoc  vice  the  agent  of  the  mortgagee.  The 
mortgagee  can  have  no  exemptions  which  the  owner  would  not 
have. 

As  to  the  defence  that  the  oats  not  delivered  were  feloniously 
abstracted  from  the  boat  with  the  knowledge  of  her  master,  and 
without  the  knowledge,  privity  or  consent  of  the  claimant,  it  is 
sufficient  to  say,  that  the  terms  of  the  bill  of  lading  are  absolute, 
that  all  damage  caused  by  the  boat  or  carrier,  or  deficiency  in  the 
cargo  firom  quantity  as  specified  in  the  bill  of  lading,  is  to  be  paid 
for  by  the  carrier.  It  was  open  to  the  carrier  to  restrict  his 
liability,  but  he  made  an  absolute  engagement  to  respond,  with  the 
boat,  for  any  loss  of  cargo. 

But,  it  is  suggested  that  the  loss  was  not  caused  by  the  boat  or  the 
carrier,  because  it  was  not  within  the  scope  of  the  master's  employ- 
ment to  steal,  or  be  privy  to  the  stealing  of,  the  oats.  A  master 
is  civilly  liable  for  the  lawless  act  of  his  servant,  whether  the  act  be 
one  of  omission  or  commission,  and  whether  negligent,  fraudulent 
or  deceitful,  if  the  act  be  done  in  the  course  of  the  servant's  employ- 
ment ;  and  it  makes  no  difference  that  the  master  did  not  authorize, 
or  even  know  of,  the  act  or  neglect  of  the  servant,  or  even  that  he 
disapproved  or  forbade  it  The  test  is  as  to  whether,  at  the  time, 
the  alleged  servant  did  or  did  not  sustain  the  relation  of  servant  to 
the  master.  A  servant,  trusted  with  the  control  and  care  of  his 
master's  carriage  and  horses,  and  directed  by  the  master  to  drive 
to  a  certain  place,  disregarded  the  order,  and  drove  elsewhere,  and, 
while  returning,  drove  against  a  woman  and  injured  her.  The 
master  was  held  liable  for  the  act  of  the  servant,  although,  at  the 
time,  the  servant  was  acting  in  disregard  of  the  master's  orders. 
As  the  master  had  entrusted  the  servant  with  the  control  of  the 
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carriage,  it  was  held  to  be  no  answer  that  the  servant  acted 
improperly  in  managing  it ;  and  the  master  was  held  liable,  on  the 
ground  that  he  had  put  it  in  the  servant's  power  to  mismanage  the 
carriage,  by  entrusting  him  with  it.  {SleaCh  v.  Wilson^  9  Carr.  ^ 
P.,  607.)  These  views  are  approved  by  the  Supreme  Court,  in 
PhU.  ^  Read.  R.  R.  Co,  v.  Derby,  (14  Howard,  486,  487), 
and  it  is  there  said,that  no  case  can  be  found  which  asserts  the  doc- 
trine that  a  master  is  not  liable  for  the  acts  of  a  servant  in  his  em- 
ployment, when  the  particular  act  causing  the  injury  was  done  in 
disregard  of  the  general  orders  or  special  command  of  the  master. 
In  the  present  case,  the  care  of  the  oats  on  the  boat  was  confided 
to  the  captain  of  the  boat  The  owner  of  the  boat  and  her  mort- 
gagee'directed  the  captain  to  deliver  the  oats  at  New  York  to  the 
address  given  in  the  bill  of  lading,  and  directed  him  not  to  steal 
them  on  the  way.  He  did  steal  them  on  the  way.  But  they  were 
entrusted  to  his  control,  and  the  owner  and  the  mortgagee  of  the 
boat  put  it  in  the  power  of  the  captain  to  steal  them  on  the  way, 
and  did  it  in  the  face  of  the  absolute  obligation  in  the  bill  of 
lading  that  the  oats  should  all  of  them  be  delivered  at  New  York, 
or  the  vessel  should  respond  for  the  deficiency. 

It  can  make  no  difference  as  to  the  jurisdiction  of  this  Court, 
that  the  oats  abstracted  were  taken  at  a  place  not  within  the  juris- 
diction of  this  Court.  The  jurisdiction  depends  wholly  on  the 
arrest  of  the  vessel  within  the  jurisdiction  of  this  Court. 

There  must  be  a  decree  for  the  libellants,  for  the  value  of  the 
oats  named  in  the  bill  of  lading  which  were  not  delivered,  with 
costs,  with  a  reference  to  a  commissioner  to  ascertain  such  value. 

Goodrich  ^  Wheeler,  for  the  libellants. 

/.  J3.  Eltoood^  for  the  claimant. 

11 
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Collision  at  a  Pieb. — Towboat  and  Tow. —Pilot. 

The  8team  propeller  E.  B.,  having  a  vessel  alongside,  while  bringing  her  to  a 
pier,  ran  her  against  a  steam-tug  which  was  lying  at  the  pier,  and'  did 
damage.  The  motions  of  the  E.  B.  were  directed  by  a  pilot  in  the  employ 
of,  and  on  board  and  in  charge  of,  the  vessel  in  tow: 

Seld,  That  the  E.  B.  was  not  liable  for  the  damages. 

This  was  a  libel  by  the  owners  of  the  steam-tug  G.  H.  Notter, 
to  recover  damages  for  a  collision.  The  libel  alleged  that  the  Notter 
was  lying  at  a  pier  in  the  East  River,  when  the  Edgar  Baxter 
came  there  with  a  schooner  in  tow  alongside,  to  put  her  in  at  the 
pier ;  and  that  the  Baxter  negligently  ran  the  schooner  against 
the  Notter.  The  answer  of  the  Baxter  alleged  that  the  Noiter 
was  herself  in  fault  in  the  matter,  and,  moreover,  that  all  the 
movements  of  the  Baxter  were  directed  by  a  pilot  on  board  of,  and 
in  the  employ  of  and  in  charge  of,  the  vessel  which  she  had  in  tow. 

For  libellants,  Beebe^  Donohue  4*  Cooke. 
For  respondents,  Butler^  StiUman  4*  Hubbard, 

Blatghford,  J.  The  evidence  shows  that  the  movements  of 
the  propeller  were  under  the  direction  of  a  pilot  who  was  on  board 
of,  and  belonged  to,  and  was  in  the  employ  of,  the  schooner  The 
tug  furnished  only  the  motive  power,  while  the  guidance  of  the  two 
vessels,  considered  as  one  in  their  relations  to  other  vessels,  the 
schooner  being  lashed  alongside  of  the  tug,  was  under  the  direction 
of  the  schooner,  through  such  pilot.  Under  those  circumstances, 
the  tug  is  not  liable  for  the  damage  complained  of  in  this  case,  and 
the  libel  must  be  dismissed,  with  costs. 
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JOHN  C.  MASON  v.  WILLIAM  0.  RHINELANDER, 
EXECUTOR,  &c.,  OF  WILLIAM  RHINELANDER, 
DECEASED. 

Injubt  to  a  Ybssel  by  Faulty  Constitjotion  op  a  Bulkhbad. — Lb  abb. — 

Damagbs, 

A  canal  boat,  lying  at  a  bulkhead,  was  bo  injured  by  a  projecting  timber,  on 
which  she  struck  when  the  tide  fell,  that  she  Bank.  The  land  in  front  of 
which  the  bulkhead  had  been  built  formed  part  of  an  estate,  and  had  been 
leased  by  the  executor  to  other  parties,  reserving,  however,  the  right  to  build 
the  bulkhead,  which  was  afterwards  constructed  by  the  executor  ; 

ffeldf  That  the  executor  was  liable  for  the  damage  occasioned  to  the  boat  by 
the  faulty  construction  of  the  bulkhead ; 

That  the  owner  of  the  boat  was  bound  to  raise  her  after  she  had  sunk,  using 
due  oare  in  raising  her,  and  if,  in  so  raising  her,  she  received  further  injury, 
the  executor  was  also  liable  for  such  Injury. 

This  was  a  libel  by  the  owner  of  the  canal  boat  J.  Stackpole, 
to  recover  the  damages  sustained  by  her  while  lying  at  a  bulkhead 
at  the  foot  of  Ninety-third  street,  in  the  city  of  New  York,  by 
reason  of  her  striking  on  an  obstruction  caused  by  the  logs  or  crib- 
work  extending  out  from  the  bulkhead,  the  same  not  haying  been 
properly  constructed.  It  was  alleged  that  the  respondent  had  the 
control,  direction  and  management  of  the  bulkhead,  which  was  a 
part  of  the  estate  of  William  Rhinelander,  decea^. 

The  respondent  denied  that  he  had  any  control,  direction  or 
management  of  the  bulkhead,  and  alleged  that  it  had  been  leased 
to,  and  was  in  the  possession  and  control  of,  Thomas  J.  Crombie 
and  others.  He  also  alleged  that  the  bulkhead  at  the  foot  of 
Ninety-third  street,  between  the  lines  of  the  street,  did  not  belong 
to  the  estate,  but  to  the  corporation  of  the  city  of  New  York. 
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.  For  Ubellant,  fitfcfic,  Wilcox  ^  Hobbs. 

* 

For  respondent,  H.  H.  Anderson. 

Blatchfobd,  J.  (1.)  I  deem  it  satis&ctorilj  established  by 
the  evidence,  that  the  sinking  of  the  libellant's  boat  was  caused  by 
its  striking  a  projecting  timber  in  that  part  of  the  bulkhead  which 
was  not  embraced  within  the  lines  of  any  street. 

(2.)  Haying  caused  the  bulkhead  to  be  constructed  with 
such  projecting  timber  under  water  and  out  of  sight,  the  respondent 
was  responsible  for  all  damage  caused  by  it  to  vessels  lying  at  it 
and  using  reasonable  care. 

(8.)  When  the  boat,  with  her  cargo,  sank,  as  the  result  of  her 
striking  such  timber,  the  loss  was  total,  unless  she  was  raised.  It 
was  incumbent  on  the  Ubellant  to  raise  her,  if  possible,  and  to  use 
due  care  and  caution  in  raising  her.  If,  in  the  proper  use  of 
proper  means  to  raise  her,  further  damage  was  caused  to  her,  the 
loss  •there&om  must  &11  on  the  respondent.  There  is  nothing  to 
show  that  adequate  skill  was  not  exercised  in  the  measures  taken 
to  raise  her. 

(4.)  It  is  not  shown  that  the  libellant  did  not  use  reasonable 
precautions,  while  his  boat  was  lying  at  the  bulkhead,  in  protecting 
her  by  fenders,  or  that  he  had  reasonable  ground  for  supposing  that 
the  fenders  he  had  in  use  were  not  adequate. 

(5.)  There  is  nothing  in  the  leases  put  in  evidence  to  absolve 
the  respondent  from  liability.  By  the  reservation  in  each  of  them 
the  respondent  had  the  right  to  construct  this  very  bulkhead,  and  it 
was  constructed  during  the  term  of  the  leases,  and  by  the  respond- 
ent. The  lessees  were  not  responsible  in  any  manner  to  third  par- 
ties for  any  defect  in  the  construction  of  the  bulkhead.  Indeed,  if 
this  boat  had  belonged  to  the  lessees,  there  is  nothing  in  the  leases 
which  could  prevent  them  from  recovering  against  the  respondent. 
There  must  be  a  decree  for  the  libellant,  with  costs,  with  a 
reference  to  a  commissioner  to  ascertain  the  damages. 
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THE  STEAMER  KATHLEEN    MART. 

DsLrvxBT  OF  Cabgo. — Storaos  xsd  Cajrtage. — ^BiLL  OF  Lading. — 

Notice. — Cobts. 

Th^steamer  K.  M.  brought  to  New  York  from  London  992  pieces  of  box- 
wood, under  a  bill  of  lading  containing  this  clause :  **  The  goods  to  be  taken 
from  alongside  by  the   consignee   immediately  the  vessel  is  ready  to 
discharge,  or  otherwise  they  will  be  landed  by  the  master,  and  deposited,  at 
the  expense  of  the  consignee,  and  at  his  risk  of  fire,  loss  or  injury,  in  the 
warehouse  provided  for  that  purpose,  or  in  the  public  store,  as  the  collector 
of  the  port  of  New  York  shall  direct,  and,  when  deposited  in  the  warehouse 
or  store,  to  be  subject  to  storage."     The  consignees,  having  seen  in  the 
newspaper  the  announcement  of  the  arrival  of  the  steamer,  entered  their 
goods  at  the  custom  house  on  Saturday,  February  8th,  1873,  obtained  a  per- 
mit to  land  them,  and  sent  it  on  board  the  vessel.     The  boxwood  was  scat- 
tered through  the  cargo,  having  been  used  as  dunnage.    On  Monday  the 
cartman  of  the  consignees  went  on  board  the  steamer.    It  was  raining,  and 
she  was  not  discharging.    She  began  to  discharge  on  Tuesday.    The  cart- 
man  was  on  board  on  that  day,  but  saw  none  of  the  wood,  although  some 
of  it  came  out  that  day.    On  Wednesday  he  went  again,  and  then  saw 
twenty-two  pieces  which  had  been  discharged.     On  Thursday  he  went 
again,  and  was  told  that  he  could  probably  have  two  truck-loads  of  the 
wood  on  Friday,  and  that  it  would  probably  be  all  out  on  Saturday,  and  he 
said  he  would  like  to  get  it  all  at  one  time.    He  did,  not  go  to  the  vessel  on 
Friday.    The  freight  was  paid  on  Tliursday.    By  Friday  afternoon  718 
pieces  had  been  discharged,  and  on  that  afternoon  they  were  sent  by  the  ship 
to  a  warehouse  for  storage.    On  Saturday  monyng  the  cartman  went 
again,  and  found  271  other  pieces,  which  he  took  and  receipted  for.    The 
consignees  refused  to  pay .  either  cartage  or  storage  on  the  718  pieces,  and 
filed  a  libel  against  the  vessel  to  recover  the  value  of  721  pieces  of  the  wood. 
What  became  of  the  three  pieces  besides  the  718  did  not  appear : 

Heldf  That  the  libellant  had  full  notice  that  the  vessel  was  discharging  cargo, 
and  that  some  of  the  wood  had  been  discharged,  and  that  the  rest  was 
likely  to  come  out  at  uncertain  times ; 
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That  the  veflsel  was  not  bound,  under  the  bill  of  lading,  to  keep  the  wood  on 
the  wharf  for  the  consignees  until  it  was  all  discharged,  but  that  she  was 
bound  to  give  the  consignees  a  reasonable  opportunity  to  take  the  goods ; 
and,  after  affording  such  opportunity,  she  had  the  right  to  store  the  goods 
under  the  bill  of  lading ; 

That  such  reasonable  opportunity  was  afforded  in  this  case,  and  the  libellants 
were,  therefore,  not  entitled  to  recover  the  value  of  the  718  pieces  of  wood, 
and  that  the  claimants  of  the  vessel  must  have  a  decree  for  their  costs,  less 
the  value  of  the  three  pieces. 

Blatchforp,  J.  The  steamer  Kathleen  Mary  brought  to 
New  York,  from  London,  992  pieces  of  boxwood,  under  a  bill  of 
lading,  consigned  to  order,  and  endorsed  in  blank  by  the  shippers, 
which  contained  the  following  clause  :  ''  The  goods  to  be  taken 
from  alongside  by  the  consignee  immmediately  the  vessel  is  ready 
to  discharge,  or  otherwise  they  will  be  landed  by  the  master,  and 
deposited  at  the  expense  of  the  consignee,  and  at  his  risk  of  fire, 
loss  or  injury,  in  the  warehouse  provided  for  that  purpose,  or  in  the 
public  store,  as  the  collector  of  the  port  of  New  York  shall  direct, 
and,  when  deposited  in  the  warehouse  or  store,  to  be  subject  to  stor- 
age, the  collector  of  the  port  being  hereby  authorized  to  grant 
a  general  order  for  discharge,  immediately  after  entry  of  the  ship." 
The  bill  of  lading  was  transferred  to  the  libellants,  and  came  to 
their  possession.  The  vessel  arrived  at  New  York,  and,  on  the  8th 
of  February,  1878,  which  was  Saturday,  the  libellants  noticed  in 
a  newspaper  a  statement  that  she  had  arrived,  and,  on  that  day, 
they  entered  the  goods  and  obtained  a  permit  to  land  them,  and 
sent  such  permit  on  board  of  the  vessel.  On  Monday,  the  10th, 
the  cartman  of  the  libellants  went  on  board  of  the  vessel  to  see  if 
she  was  discharging  the  boxwood.  It  was  a  rainy  day,  and  the 
hatches  were  not  open.  On  Tuesday,  the  11th,  the  vessel  began  to 
discharge  cargo.  The  cartman  was  on  board  of  the  vessel  on  that 
day.  He  testifies  that  none  of  the  boxwood  was  out  at  the  time  he  was 
there  on  Tuesday,  and  that  he  does  not  remember  what  time  of  day 
he  was  there.     But  Major,  the  stevedore  who  discharged  the  car^, 
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testifies,  that,  on  Tuesday,  gome  of  the  boxwood  was  discharged ; 
that  it  was  put  up  at  the  head  of  the  dock;  and  that  the  same 
night  it  was  moved  to  a  place  near  the  gangway  of  the  ship,  lest  it 
should  be  stolen,  and  was  watched  by  a  man  employed  by  the  ship 
to  watch  cargo  on  the  dock.  The  cartman  went  on  board  of  the 
yessel  again  on  Wednesday,  the  12th.  He  was  then  told  that 
some  of  the  boxwood  was  out,  and  he  then  went  back  on  the  dock 
and  saw  some  of  it  lying  there.  He  says  that  he  saw  22  pieces. 
The  stevedore  testifies  that  some  was  discharged..on  Wednesday. 
On  Thursday,  the  18th,  the  cartman  went  on  board  of  the  vessel 
again.  He  says  that  he  did  not  then  see  any  more  of  the  boxwood, 
and  was  told  by  a  person  on  board  that  there  was  no  more  of  it 
out,  but  that  he  could  have  about  two  truck-loads  the  next  day, 
and  that  probably  all  of  the  wood  would  be  out  on  Saturday.  He 
further  says :  "I  said  nothing  about  getting  the  two  truck-loads. 
I  told  him  I  would  like  to  get  it  all  at  once,  if  I  could,  the  whole 
parcel,  all  of  the  boxwood,  at  one  time."  The  stevedore  testifies, 
that  some  of  the  boxwood  was  discharged  on  Thursday;  that  what 
came  out  on  Wednesday  and  Thursday  was  put  in  one  lot,  on  the 
other  side  of  the  wharf,  in  a  separate  place  from  what  had  come 
out  on  Tuesday ;  and  that  quite  a  pile  came  out  Wednesday  and 
Thursday.  On  Thursday  the  libellants  paid  the  freight  on  the 
entire  shipment.  The  stevedore  testifies,  that,  on  Friday,  the  14th, 
there  was  a  lot  of  the  wood  discharged.  The  cartman  did  not  go  to 
the  vessel  on  Friday.  The  wood  discharged  on  the  four  days 
amounted  to  718  pieces.  On  Friday  afternoon  these  718  pieces 
were  sent  to  a  warehouse  for  storage.  On  Saturday  morning  the 
cartman  went  to  the  wharf  with  trucks  and  there  found  271  pieces 
of  the  wood.  These  had  come  out  on  Saturday,  and  were  no  part 
of  the  718  pieces.  The  cartman  took  the  271  pieces  and  receipted 
for  them.  The  warehouse  keeper  held  the  718  pieces  subject  to 
the  order  of  the  vessel.  The  libellants  refused  to  pay  either  cartage 
or  storage  on  the  718  pieces,  and  bring  this  suit  against  the  vessel 
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to  recoTer  the  Talae  of  721  pieces  oat  of  the  992.  Nothing  is 
shown  as  to  what  became  of  the  three  pieces  not  included  in  the 
271  or  in  the  718.  The  answer  sets  up  that  the  libellants  took 
part  of  the  merchandise,  but  failed  to  take  the  remainder  in  accor- 
dance with  the  bill  of  lading,  and  it  was  deposited  in  warehouse  in 
accordance  with  the  contract  of  the  bill  of  lading ;  and  that  all  the 
merchandise  was  duly  delivered  to  the  libellants  according  to  the 
terms  and  conditions  of  the  bill  of  lading. 

It  appears  by  the  evidence  that  the  cartman  was  informed  by 
the  stevedore  on  board  of  the  ship,  and  the  stevedore  says  it  was 
on  Tuesday,  that  the  wood  was  probably  scattered  through  the 
ship,  being  used  as  duntiage.  It  turned  out  that,  in  fact,  the  wood 
was  scattered  through  the  cargo  in  different  places.  A  boy  was 
caught  stealing  a  piece  of  the  wood  on  Tuesday,  and  then  what 
there  was  of  it  on  the  dock  was  watched  by  the  watchman,  before 
mentioned,  on  Tuesday,  Wednesday  and  Thursday  nights.  The 
veiwiel  had  an  assorted  cargo  of  about  1,400  tons,  consigned  to  80 
or  40  different  consignees,  under  bills  of  lading,  all  oi  which  were 
like  the  one  in  this  case.  The  ship  had  some  iron  as  cargo,  and  the 
didcliarging  of  all  of  the  cargo  except  the  iron  was  completed  on 
Saturday.  It  thus  appears  that  some  of  the  boxwood  was  dis- 
charged on  each  one  of  the  five  days  on  which  the  cargo  was  dis- 
charged. It  was  distributed  through  the  whole  cargo.  The 
libellants  had  full  notice  through  the'  cartman  that  the  vessel  was 
discharging  cargo,  and  full  notice  by  Wednesday,  through  tbe  cart- 
man, that  some  of  the  boxwood  had  been  reached  and  discharged, 
and  that  the  rest  was  likely  to  come  out  at  uncertain  times,  when 
other  cargo  for  which  it  was  used  as  dunnage  should  be  got  out 
When  the  cartman  was  there  on  Thursday  he  did  not  see  any  more 
boxwood  on  the  dock  than  the  22  pieces  he  bad  seen  there  on 
Wednesday;  but  what  he  so  saw  was  what  had  come  out  on  Tues- 
day, and  there  was  a  quantity  there  which  cadi^  out  on  Wednesday 
and  Thursday,  and  was  put  in  one  lot,  on  the  other  side  of  the 
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wharf,  in  a  separate  place  from  what  had  come  out  on  Tuesday. 
Then,  again,  the  cartman  was  told,  on  Thursday,  that  he  could 
have  two  truck-loads  on  Friday.  He  said  that  he  would  like  to 
get  the  whole  at  one  time ;  and  he  said  this  in  view  of  his  haying 
been  told  that  probably  the  whole  would  be  out  on  Saturday.  Ap- 
parently to  suit  his  own  convenience,  ho  did  not  go  to  the  dock  on 
Friday,  nor  until  Saturday.  Meantime,  by  Friday  eyening,  718 
pieces  of  the  wood  were  on  the  wharf,  weighing  oyer  18}  tons. 
There  was  danger  of  their  being  stolen.  It  was  necessary  to  watch 
them.  The  cartman^  after  having  been  there  daily,  had  &iled  to 
come  that  day.  Although  told  on  Thursday  that  there  would  be 
ready  for  him  on  Friday  a  quantity  sufBcient  for  him  to  take  away, 
he  had  failed  to  come  and  take  it.  His  suggestion  that  he  would 
like  to  get  the  whole  of  the  wood  at  one  time  can  be  regarded  only 
as- the  announcement  of  his  intention  not  to  take  any  of  the  wood, 
though  it  was  on  the  wharf  and  ready  for  him,  and  the  freight  was 
paid,  until  he  chose  to  take  it.  It  cannot  be  regarded  as  a  contract 
binding  the  veesel,  notwithstanding  the  terms  of  the  bill  of  lading, 
to  hold  the  wood  for  him  upon  the  wharf  until  he  should  be  able  to 
get  all  the  wood  at  once.  The  terms  of  the  bill  of  lading  are 
explicit,  that  the  goods,  when  landed,  are  to  be  taken  by  the  con- 
signee from  alongside  as  soon  as  they  are  landed,  or,  otherwise,  they 
may  be  deposited,  at  the  expense  and  risk  of  the  consignee,  in  a 
warehouse,  subject  to  storage.  And  it  is  by  no  means  clear  that 
this  is  not  also  a  contract  by  the  master,  that,  if  he  lands  the  goods, 
and  they  are  not  taken  from  alongside  by  the  consignee  when  they 
ought  to  be  taken,  the  master  will  deposit  them  in  a  proper  ware- 
house. 

The  libellants  had  every  reasonable  opportunity  to  remove  their 
goods,  and  it  is  apparent  that  nothing  prevented  their  obtaining  and 
removing  on  Friday  the  718  pieces,  except  the  &ct  that  their  cart- 
man,  although  frilly  notified  on  board  of  the  ship,  on  Thursday, 
that  there  would  be  a  sufficient  quantity  of  the  wood  out  on  Friday 
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for  him  to  remove,  entirelj  n^lected  his  dntj,  and  fiiiled  to  go 
until  Satardaj  with  any  meana  of  removing  anj  of  the  wood. 
Those  in  oharge  of  the  yessel  gave  a  reasonable  interpretation  to 
the  clause  in  the  bill  of  lading.  They  did  not  send  any  of  the 
wood  to  the  warehouse  before  Friday  evening,  although  none  of  it 
had  been  removed,  and  they  waited,  before  sending  it  to  the  ware- 
house, until  it  had  accumulated  on  the  wharf  in  such  quantities  as 
to  make  several  truck  loads.  It  cannot  be  successfully  contended 
that  the  bill  of  lading  is  necessarily  to  be  so  construed  as  to  require 
the  master  to  wait  until  all  the  goods  named  in  the  bill  of  lading 
are  landed  on  the  wharf,  before  he  is  at  liberty  to  send  any  of  them 
to  a  warehouse.  That  would  be  an  unreasonable  construction  of 
such  a  clause.  A  bill  of  lading  with  such  a  clause  may  cover  the 
entire  cargo  of  the  vessel,  and^  on  such  a  construction  of  the  clause, 
the  consignee  could  compel  the  master  to  accumulate  the  whole 
cargo  upon  the  wharf. 

It  is  suggested  that,  the  freight  having  been  paid,  the  vessel 
had  no  lien  upon  the  wood,  and  had  no  right  to  .do  anything  with 
the  wood  except  to  land  it  on  the  wharf;  that  her  duty  towards  the 
wood  and  towards  the  consignees  ceased  with  such  landing  of  the 
wood ;  and  that  she  had  no  right  to  afterwards  store  the  wood  at 
the  expense  of  the  consignees.  But  this  view  proves  too  much.  The 
suit  is  brought  against  the  vessel  in  rem,  on  the  contract  in  the 
bill  of  lading,  for  non-delivery  of  the  wood.  If  the  landing  of  the 
wood  terminated  the  duty  of  the  vessel,  the  landing  was  a  delivery 
of  the  wood.  Still  further,  in  that  view,  the  storing  of  the  wood, 
even  though  wrongful  as  respected  the  consignees,  and  a  ground  of 
action  for  a  remedy  against  some  person,  would  affi>rd  no  ground 
for  a  suit  in  rem  against  the  vessel,  on  the  bill  of  lading.  But, 
after  landing  the  goods,  the  vessel  was  bound  to  give  the  consignees 
a  reasonable  opportunity  to  take  the  goods.  After  affording  such 
opportunity  it  had  the  right  to  store  the  goods,  u^der  the  clause  in 
this  bill  of  lading. 
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The  libellants  are,  therefore,  entitled  to  recover  the  value  of  the 
3  pieces  of  wood,  but  not  of  the  718  pieces,  and  the  costs  of  the 
suit  must  be  awarded  to  the  claimant.  The  decree  in  favor  of  the 
claimant  will  be  for  such  costs,  less  the  value  of  the  8  pieces  of 
wood. 


C  Z>.  Adams,  for  the  libellants. 
R,  D.  Beftedici,  for  the  claimant. 


JUNE,   1875. 
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COMPANY,  A  BANKRUPT. 

Setting  Aside  Adjudication. — Dissolution  of  Cobpobation. — 

Jurisdiction. 

On  the  6th  of  February,  1875,  a  petition  of  the  trustees  of  a  corporation, 
pra3ring  for  the  dissolution  of  the  corporation,  with  affidavits  accompanying, 
was  presented  to  the  Supreme  Court  of  the  State  of  New  York,  and  there- 
upon an  order  was  made  "that  the  said  corporation  be  and  the  same  is 
hereby  dissolved  and  shall  from  henceforth  cease  and  determine,  except  only 
that  power  is  hereby  reserved  to  the  oflScers  of  said  company  to  convey  its 
property  to  the  said  receiver,  as  hereby  directed."  No  other  order  was 
made  by  the  State  Court  in  that  proceeding.  On  the  27th  of  February  a 
voluntary  petition  in  bankruptcy  was  filed  by  the  corporation,  in  the  view 
that  the  proceeding  in  the  State  Court  had  been  without  jurisdiction  and 
was  void.  An  assignee  in  bankruptcy  was  appointed,  and  the  proper  steps 
were  taken  to  vest  him  with  the  title  to  the  property  of  the  corporation. 
Creditors  of  the  corporation,  who  claimed  to  have  obtained  liens  by  attach- 

.  ment  of  the  prc^rty  of  the  corporation,  on  the  15th  of  February,  applied 
to  have  the  adjudication  in  bankruptcy  vacated,  on  the  ground  that  the 
corporation  liad  been  dissolved  before  the  filing  of  the  petition  in  bank- 
ruptcy : 
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Held,  That,  in  proceedings  in  regard  to  the  voluntaiy  dissolution  of  corpora- 
tions, under  the  Reyised  Statutes  of  the  State  of  New  Yorlc  (2  -B.  8.  4W), 
no  presumption  of  juris^tion  attends  the  judgment  of  the  Court,  but  the 
facts  essential  to  the  exercise  of  Jurisdiction  must  appear  upon  the  record 
of  the  Court ; 

That  the  order  of  the  State  Court  dissolving  the  corporation,  without  a  pre- 
vious order  to  show  cause,  its  publication,  and  the  report  of  a  master,  as 
required  by  sections  61,  68  and  65,  of  the  Revised  Statutes,  was  without 
jurisdiction  and  was  void; 

That  the  application  to  vacate  the  adjudication  must  be  denied. 

Blatchforp,.  J.     On  the  authority  of  the  case  of  Galpin  v. 
Page  (18  Wallace^  850),   I  must  hold  that  the  corporation  had 
not  been  dissolved  at  the  time  it  presented  its  petition  in  bankruptcy 
to  this  Court.     The  provisions  of  the  Revised  Statutes  of  New  York 
(2  i2.  S,  466),  in  regard  to  the  voluntary  dissolution  of  corpora- 
tions, confer  upon  the  Court  of  Chancery,  now  the  Supreme  Court, 
special  powers,  to  be  exercised  in  a  special  manner,  and  over  a  sub- 
ject not  within  the  ordinary  jurisdiction  of   the   Court.      These 
powers  are  to  be  exercised  on  the  performance  of  prescribed  condi- 
tions.    In  such  a  case  no  presumption  of  jurisdiction  attends  the 
judgment  of  the  Coart,  bi^t  the  &cts  essential  to  the  exercise  of  the 
special  jurisdiction  must  appear  upon  the  record  of  the  Court. 
Assuming  that  the  petition  presented  to  the  State  Court  contained 
what  is  required  by  section  59  of  the  statute,  and  was  yerified  as 
required  by  section  60  (facts  which  are,  however,  disputed),  sec- 
tion 61  requires,  that,  on  the  papers  provided  for  by  the  preceding 
sections  of  the  statute  being  filed,  ''  an  order  shall  be  entered 
requiring  all  persons  interested  in  'such  corporation '  to  show  cause,  if 
any  they  have,  why '  such  corporation '  should  not  be  dissolved,  before 
some  master  of  the  Court,  to  be  named  in  such  order,  at  some  time 

• 

and  place  therein  to  be  specified,  not  less  than  three  months  fi*om 
the  date  thereof."  Section  62  requires  notice  of  the  contents  of 
such  order  to  be  published  in  certain  newspapers.  Section  63  pro- 
vides for  a  hearing  before  the  master  and  for  the  taking  of  testimony 
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by  him,  and  for  a  report  thereon  by  him  to  the  Court  Section  65 
provides  as  follows :  '^  Upon  the  coming  in  of  the  report  of  the 
master,  if  it  shall  appear  to  the  Court  that  such  corporation  is  insol- 
vent, or  that,  for  any  reason,  a  dissolution  thereof  will  be  beneficial 
to  the  stockholders,  and  not  injurious  to  the  public  interest,  a 
decree  shall  be  entered  dissolving  such  corporation,  and  appointing 
one  or  more  receivers  of  its  estate  and  effects ;  and  such  corpora- 
tion shall  thereupon  be  dissolved  and  shall  cease." 

In  the  present  case,  the  petition  of  the  trustees  of  the  corpora- 
tion, and  the  afiSidavits  accompanying  it,  were  verified  on  the  5th  of 
February,  1875,  and  were  presented  to  the  Court  on  the  6th  of 
February.  The  order  made  by  the  Court  thereupon  was  not  an 
order  to  show  cause,  as  required  by  section  61  of  the  statute,  but 
was  an  order  '^  that  the  said  corporation  be  and  the  same  hereby  is 
dissolved,  and  shall  firom  henceforth  cease  and  determine,  except 
only  that  power  is  hereby  reserved  to  the  ofiSicers  of  said  company 
to  convey  its  property  to  the  said  receiver,  as  hereby  directed." 
No  other  order  was  ever  made  by  the  State  Court  in  the  proceeding. 
The  petition  in  bankruptcy  was  filed  in  this  Court  on  the  27th  of 
February,  1875,  by  the  corporation,  acting  on  the  view  that  it  had 
not  been  dissolved,  and  that  the  proceeding  in  the  State  Court  was 
without  jurisdiction  And  void.  An  assignee  in  bankruptcy  has  been 
appointed,  and  the  proper  steps  have  been  taken  to  vest  him  with 
the  title  to  the  property  of  the  corporation.  Creditors  of  the  cor- 
poration, who  claim  to  have  obtained  liens  by  attachment  of  the 
property  of  the  corporation,  on  *the  15th  of  February,  1875,  after 
it  was,  as  they  now  allege,  dissolved,  apply  to  this  Court  to  vacate 
the  adjudication  in  bankruptcy,  on  the  ground  that  the  corporation 
was  dissolved  when,  on  the  27th  of  February,  it  presented  its 
petition  in  bankruptcy,  by  having  been  dissolved  on  the  6th  of 
February.  Of  course,  their  liens  can  be  maiiAained  only  by  their 
insisting  elsewhere  that  the  corporation  was  still  in  being  on  the 
15th  of"  February,  for  the  purposes  of  their  attachments.     Yet, 


174  SOUTHERN  DISTRICT  OP  NEW  YORK, 

In  the  Matter  of  The  Pensacola  Lumber  Company,  a  Bankrupt. 


being  creditors  of  the  corporation,  they  have  a  right  to  interrene 
and  be  heard,  to  make  the  application  to  vacate  the  adjudication. 

The  order  of  the  State  Court  diasolving  the  corporation  was 
without  jurisdiction.  It  had  no  power  to  make  an  order  of  dissolu- 
tion, without  first  making  an  order  to  show  cause,  returnable  not 
lees  than  three  months  afterwards,  and  without  seeing  that  the 
order  was  duly  published,  and  without  receiying  the  report  of  the 
master.  Onlj  after  that  should  have  been  done  had  it  any  power 
to  make  a  decree  dissolying  the  corporation,  and  only  '^  thereupon  " 
could  the  corporation  be  dissolved.  It  appears  affirmatively  by  the 
record  that  none  of  these  prerequisites  were  complied  with.  The 
proceeding  in  bankruptcy  then  intervened  and  laid  hold  of  the 
property  of  the  corporation.  The  corporation  retained  its  corporate 
existence  and  its  title  to  its  property,  when  the  petition  in  bank- 
ruptcy was  filed,  notwithstanding  the  order  made  by  the  State  Court 
on  the  6th  of  February.  It  makes  no  difierence  that  the  petition  in 
bankruptcy  was  a  voluntary  petition,  and  that  the  petition  was  not 
filed  by  creditors.  The  corporation  received  its  corporate  existence 
and  its  ftinctions,  by  virtue  of  which  its  creditors  dealt  with  it,  from 
the  sovereign  authority  of  the  State.  They  remained  with  it  when 
the  petition  in  bankruptcy  was  filed,  it  not  having  then  been  dis- 
solved by  any  competent  proceeding. 

The  application  to  vacate  the  adjudication  is  denied. 

Norlh,  Ward  ^  Wag  staffs  for  the  application. 
W,  R.  Darling,  for  the  assignee  in  bankruptcy. 
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Fixing  Rsgistkb's  Fbbs  on  Compobition.— Rspatvint  of  Ezosbsiys  Fsbs. 

When  a  surrender  of  property  has  been  made  to  a  Reg^ter  by  bankrupts 
who  subsequently  effect  a  composition  with  their  creditors,  which  is 
approved  by  the  Court,  and  thereupon  the  property  is  returned,  to  the 
bankrupts,  the  compensation  to  be  received  by  the  Re^ster  for  his  fees  and 
services  must  be  fixed  by  the  Court,  and  not  taxed  by  the  clerk  of  the  Court. 
If  a  Register,  under  such  circumstances,  has  received  more  than  lawful 
compensation,  he  can,  under  General  Order  No.  80,  be  compelled  by  the 
Court  to  pay  the  excess  into  Court. 

The  Register  certified  to  the  Court,  that,  in  this  case,  which  was 
one  of  Toluntarj  bankruptcy,  a  surrender  of  property  was  made  to 
him  by  the  bankrupts,  which  property  remained  in  his  custody  until 
a  composition  was  made  by  the  bankrupts  with  their  creditors, 
whereupon,  by  order  of  Court,  the  property  was  surrendered  again 
to  the  bankrupts;  that  the  amount  to  be  paid  to  the  Register  for 
his  fees  in  the  matter  had  been  estimated,  agreed  upon  with  the 
attorney  of  the  bankrupts,  and  paid  to  him,  and  he  had  certified 
thereupon  that  his  fees,  costs  and  expenses  had  been  paid,  where- 
upon the  order  approying  the  composition  had  been  made,  and  the 
property  surrendered  to  the  bankrupts ;  and  that  subsequently  an 
order  had  been  made,  referring  it  to  the  clerk  of  the  Court,  under 
General  Order  No.  80,  to  tax  the  Register's  bill  of  fees  and 
charges.  And  the  Register  submitted  to  the  Court,  that  such  order 
should  be  vacated,  on  several  grounds,  the  second  of  which  was,  that 
the  taxation  by  the  clerk  "  would  not  be  within  the  provisions  of 
the  Rule  which  provides  that  the  'clerk  shall  tax  each  fee-bill, 
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allowing  none  but  such  as  are  provided  for  by  these  Rules/  for  the 
matters  in  question  are  outside  all  such  provisions ;  "  but,  he  added, 
that,  if  the  Court  wished,  he  would  be  happy  to  certifj  to  it  his 
services  and  disbursements  in  the  matter. 

Blatghford,  J.  I  think  the  order  must  be  vacated  for  the 
reason  secondly  assigned  by  the  Register.  The  matter  of  the 
compensation  is  for  the  Court  to  adjust,  and  not  for  the  clerk  to 
tax  as  fees.  But,  I  think  that  if  the  Register  has  received  any 
money,  in  excess  of  lawful  compensation,  he  can,  under  General 
Order  No.  80,  be  ordered  by  the  Judge  to  pay  it  into  Court. 
In  this  view,  the  services  and  disbursements  should  be  certified  by 
the  Register,  as  he  suggests. 


JUNE,  1875. 

IN  THE  MATTER  OF  ANDREW  S.  AMBLER,  A 

BANKRUPT. 

Prefkbknok. — Taxks.— Debt  Due  to  a  State. 

A  debt  due  from  a  bankrupt  to  a  State  olbcr  than  the  State  in  which  the 
bankruptcy  proceedings  are  pending,  for  taxes,  is  not  entitled  to  a  prefer- 
ence under  the  fifth  subdivision  of  section  5,101  of  the  Revised  Statutes  of 
the  United  States. 

The  Register  in  this  case  certified  to  the  Court  that,  at  a  third 
general  meeting  of  the  creditors  herein,  a  deposition  for  proof  of 
debt  was  presented  in  behalf  of  the  State  of  Texas,  amounting  to 
$700.59,  for  taxes  levied  and  assessed  against  the  firm  of  Ambler 
k   Mason,  in  accordance  with  the  laws  of  the  State  of  Texas ; 
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and  that  it  was  demanded  that,  in  the  order  for  a  dividend,  this 
claim  should  be  admitted  to  a  preference,  and  be  first  paid  in  full, 
as  a  claim  entitled  to  such  preference  under  the  fifth  subdiyision  of 
Section  5,101  of  the  Revised  Statutes  of  the  United  States.  And 
the  Register  certified  the  question  to  the  Court,  with  the  following 
opinion : 

''It  is  on  the  strength  of  the  judgment  of  the  Court  in  The  United 
States  vs.  Herron,  (9  N.  B.  R.  585,)  that  it  is  contended  that  this 
claim  is  entitled  to  priority.   The  question  in  that  case  was,  whether 

'  -a  debt  due  to  the  United  States  from  the  bankrupt  on  a  bond  exe- 
cuted by  the  bankrupt,  as  surety  for  a  defaulting  revenue  officer  of 

«  the  United  States,  was  discharged  by  a  certificate  of  discharge  of 
the  bankrupt  under  the  Bankrupt  Act.  The  Court  holds  that,  the 
United  States  being  the  sovereign  authority  and  not  being  named 
in  any  of  the  provisions  of  the  Act  providing  for  the  discharge  of 
the  bankrupt  from  his  debts,  nor  in  any  of  the  required  proceedings 
which  lead  to  that  result,  a  debt  due  to  the  United  States  is  not 
within  the  operation  of  the  Act,  and  is  not  discharged  by  the  dis- 
charge of  the  bankrupt  in  proceedings  in  bankruptcy.  And  the 
Court,  in  discussing  the  question  in  the  case,  makes  use  of  the 
following  expressions : 

"Attempt  is  made  in  argument  to  show  that  the  preference 
given  to  debts  of  the  United  States  does  not  exclude  such  debts 
from  the  operation  of  the  certificate  of  discharge,  because  such 
debts  are  not  named  in.  the  proviso  annexed  to  the  description  of  the 
fifth  class  of  claims  entitled  to  priority  and  full  payment  in  prefer- 
ence to  general  creditors;  but  the  Court  is  not  able  to  concur  in  the 
proposition,  as  it  is  quite  clear  that  the  proceedings  in  bankruptcy 
would  very  much  embarrass  tax-collectors  without  a  saving  clause 
in  that  behalf,  and  to  that  end  it  was  provided  that  '  nothing  con* 
tained  in  this  Act  shall  interfere  with  the  assessment  and  collection 
of  taxes  by  the  authority  of  the  United  States  or  any  State.! 
Consequently  taxes,  whether  Federal  or  State,  may  be  collected  in 
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the  ordinary  mode ;  but  if  not  collected,  and  the  property  of  the 
bankrapt  peases  to  and  is  administered  by  the  assignee,  the  taxes 
are  then  entitled  to  the  priority  and  preference  provided  in  the 
same  section  of  the  Bankrapt  Act.  Nothing,  therefore,  can  be  in- 
ferred from  that  proviso  inconsistent  with  the  proposition  that  the 
sovereign  authority  is  not  bound  by  the  provisions  of  the  Bankrapt 
Act,  unless  therein  named." 

It  is  on  these  expressions,  that,  on  behalf  of  the  State  of  Texas, 
reliance  is  placed  that  this  claim  for  taxes  is  entitled  to  priority. 

The  Register  does  not  understand  the  language  of  the  Court 
as  declaring,  in  the  case  where  the  State  other  than  that  in  which 
the  proceedings  in  bankruptcy  are  pending  has  £Biiled  to  collect 
taxes  due  to  the  State  froii  the  bankrupt,  that  the  proviso  to  the 
fifth  sub-division  of  the  section  regulating  these  preferences,  that 
nothing  contained  in  the  Act  shall  interfere  with  the  assessment 
and  collection  of  taxes  by  the  authority  of  the  United  States,  or  of 
any  State,  creates  a  preference  in  favor  of  the  State  to  which  such 
taxes  may  be  due.  To  go  beyond  giving  a  preference  to  taxes  due 
to  the  State  in  which  the  proceedings  in  bankruptcy  are  pending, 
might  open  the  door  to  very  numerous  claims  for  preferences!  The 
Act  does  not  prevent  the  State  to  which  the  taxes  are  due  from  en- 
forcing the  claim  of  the  State  for  taxes  by  levy  or  distraint,  or  by 
such  other  means  or  process  as  the  laws  of  the  State  may  provide ; 
and  this  notwithstanding  the  debtor  may  have  obtained  his  discharge 
in  bankruptcy.  To  refuse  to  give  the  claim  a  preference  is  not  to 
interfere  with  the  collection  of  the  tax.  The  debt  may  be  proved 
in  the  proceedings  in  bankruptcy,  but  within  the  jurisdiction  of  the 
State  it  is  not  discharged  by  the  certificate  of  discharge.  But 
the  only  priority  and  preference  in  the  distribution  of  the  assets 
of  the  estate  in  bankruptcy  of  the  bankrupt,  given  by  the  section 
in  question  of  the  statute,  to  taxes  due  to  a  State,  is  the  priority 
and  preference  given  by  the  third  sub-division  of  the  section,  to 
taxes  and  assessments  made  under  the  laws  of  the  State  in  which 
the  proceedings  in  bankruptcy  are  pending. 
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Blatchfobp,  J.  I  ooncur  in  tho  oonclusion  of  the  register, 
that  the  olaim  in  question  is  not  entitled  to  a  preference  or  prioritgr 
in  payment 
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THE  SCHOONER  JACOB  E.  RIDGWAY. 

Salyaoe. — Pebil  fbom  Fire. — Exobbitant  Coktbaot. 

A  schooner  lying  at  a  pier  on  the  other  side  of  which  a  vesflel  was  burning, 
was  hauled  out  into  the  stream  by  a  tug,  under  an  agreement  by  the  mate  in 
charge  to  pay  $500.  The  peril  of  fire  was  not  great,  the  labor  of  fhe  tug 
took  but  15  or  20  minutes,  and  the  risk  run  was  insignificant. 

Heldj  That  the  sum  claimed  was  exorbitant,  and  the  agreement  should  not  be 
enforced,  and  that  $100,  with  witness  fees  paid,  should  be  allowed  for  the 
service. 

BsNBDiCT,  J.  This  action  is  brought  to  recover  the  sum  of 
$500,  claimed  to  have  been  agreed  to  be  paid  by  the  mate  of  the 
schooner  Jacob  E.  Ridgwaj,  when  in  charge  of  that  yessel,  she 
being  at  the  time  in  danger  of  taking  fire,  as  she  ]aj  at  a  pier  in 
the  East  River,  firom  a  burning  vessel  that  was  on  the  opposite  side 
of  the  pier. 

It  is  not  denied  that  the  libellant's  tug  took  hold  of  the  schooner 
and  towed  her  out  into  the  stream  firom  the  upper  side  of  the  pier,  at 
a  time  when  the  steamboat  River  Belle  was  burning  on  the  opposite 
side  of  the  pier ;  but  it  is  denied  that  the  mate,  who  was  in  oharge, 
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ever  employed  the  libellant's  vessel  at  the  price  of  $500,  or  any 
other  price.     And  it  is  also  denied  that  the  schooner  was  in  peril. 

Upon  the  question  of  fiu^t,  as  to  the  employment  of  the  tug, 
the  weight  of  evidence  is  with .  the  libellant.  The  mate,  it  is  true, 
denies  making  any  agreement  with  the  tug ;  but  he  has  a  strong 
motive  to  make  the  denial,  and  his  manner  upon  the  stand,  coupled 
with  the  fiust  that  no  other  person  is  produced  from  the  schooner, 
although  three  other  persons  were  on  board,  lead  me  to  doubt  his 
testimony,  and  I  conclude  that  he  did  request  the  tug  to  tow  him 
out  into  the  river,  and  did  agree  to  the  price  demanded  for  such 
services,  viz.,  $500. 

Nevertheless,  the  service  rendered  was  a  salvage  service,  being 
performed  for  the  sole  purpose  of  removing  the  schooner  from  a 
position  of  danger;  and  contracts  made  for  such  services,  and 
under  such  circumstances,  are  always  scrutinized  by  a  Court  of 
Admiralty.  Those  Courts,  while  they  endeavor  to  encourage  the 
rendering  of  services  to  vessels  in  distress  by  giving  liberal  awards, 
are  also  careful  to  protect  vessels  against  the  effects  of  improvident 
agreements  made  under  such  circumstances.  The  Admiralty  Courts 
are  courts  of  equity,  and  the  power  to  relieve  from  «uch  contracts 
has  been  frequently  exercised.  The  present  appears  to  be  a  case 
justifying  resort  to  this  power. 

The  contract  upon  which  the  libellant  relies,  was  entered  into 
when  the  vessel  was  actually  in  no  gi'cat  peril,  for  the  weight  of 
the  evidence  is  that  steam  fire  engines  were  upon  the  dock,  which 
proved  able  to  prevent  the  dock  shed  from  catching  fire,  and  which 
were  able  to  have  preserved  the  schooner  even  if  the  shed  had  caught 
fire.  There  was,  nevertheless,  apparent  peril,  sufficient  to  affect 
the  judgment  of  the  mate  in  charge  and  to  justify  a  desire  to  move 
the  schooner. 

The  risk  run  by  the  tug  in  towing  the  schooner  into  the  stream 
was  insignificant.  The  time  occupied  in  the  service  did  not  exceed 
fifteen  or  twenty  minutes.     No  extraordinary  labor  was  required, 
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and  no  injury  sustained.  For  such  a  service  the  demand  of  $500 
appears  to  me  exorbitant.  The  circumstances  did  not  justify  the 
making  of  such  a  demand,  nor  the  acquiescence  in  it  by  the  mate. 
The  amount  should  be  reduced  to  one  hundred  dolUrs.  For 
that  sum,  with  the  taxable  fees  of  his  witnesses,  the  libellant  may 
have  a  decree. 


For  libellant,  Benedict,  Taft  Sf  Benedict. 
For  claimant,  12.  H.  Huntley. 


JUNE,  1875. 

A  SCOW  WITHOUT  A  NAME.* 

Damaoeb.— RxpAiBs  Impbudszttlt  Made — Total  Lose. 

Where  a  sloop  was  injured  by  collision,  and  her  owner  recovered  a  decree 
against  the  vessel  which  did  the  injury,  and,  upon  a  reference  to  ascertain 
the  damages  sustained,  it  appeared  that  the  cost  of  the  repairs  that  were 
actually  made — which  included  the  alteration  of  the  vessel  from  a  poop- 
decked  to  a  flush-decked  vessel — were  more  than  the  value  of  her,  so  that 
the  ship  carpenter  had  libelled  her  to  recover  his  bill,  and  bought  her  in  at 
the  marshal's  sale  under  that  libel ; 

Meld,  That  the  repairs  were  imprudently  made,  there  being  no  examination 
and  estimate  in  advance  by  competent  persons,  and  that  thie  libellant  could 
only  recover  the  value  of  his  vessel  at  the  time  of  the  accident,  with  the 
cost  of  five  days*  pumping,  necessary  to  ascertain  the  extent  of  her  injuries 
and  the  cost  of  repair,  and  with  the  damage  to  his  personal  property  on 

-  board  ai  the  time. 

Behbdict,  J.     Upon  a  careful  examination  of  the  proofe  in 
thia  case,  I  am  satisfied  that  the  libellant  should  be  allowed  to 

♦See  7  Ben.  384. 
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recover  no  more  than  the  value  of  his  vessel  at  the  time  of  the  aeci- 
dent,  together  with  the  damage  to  his  property  on  board,  and  the 
necessary  cost  of  pumping  her  for  a  period  of  time  sufScient  to 
enable  him  to  ascertain  the  extent  of  the  injoriefl  the  boat  had  sus- 
tained, and  to  learn  the  cost  of  repairing  such  injuries. 

Under  the  circumstances  proved,  common  prudence  would  have 
dictated  an  abandonment  of  the  vessel ;  instead  of  which  she  waa 
placed  in  the  hands  of  a  ship  carpenter,  who  put  extensive  repairs 
upon  her,  including  changing  her  from  a  poop-decked  to  a  flush-decked 
vessel.  His  bill  was  not  paid  by  the  owner,  but  the  vessel  was 
libelled  by  the  carpenter,  and  she  was  bought  in  by  him  because  no 
one  would  bid  more  than  the  amount  of  his  bill.  This  circum- 
stance, with  others  that  appear  in  the  evidence,  indicate  that  justice 
will  be  done  by  applying  here  the  rule  that  money  imprudently 
expended  for  the  raising  and  repairing  a  vessel  injured  by  a 
collision,  and  exceeding  her  value  at  the  time  of  the  accident,  can- 
not be  collected  of  the  wrong-doers.  (The  Empress  Eugenie,  1  Lush. 
188 ;   Williams  ^  Bruce  Ad.  79.) 

The  libellant's  recovery  will,  therefore,  be  limited  to  the  value 
of  his  vessel  at  the  time  of  the  accident,  which,  upon  the  evidence, 
was  nine  hundred  dollars.  To  this  is  to  be  added  the  sum  found 
by  the  commissioner  as  the  damage  to  property  on  board,  $58,  and 
also  the  sum  expended  for  pumping  the  vessel  for  five  days,  as  that 
period  of  time  would  doubtless  be  abundant  to  ascertain  the  extent 
of  the  injuries  and  the  cost  of  repairing  them.  In  making  this 
determination  1  have  not  overlooked  a  suggestion  that  it  does  not 
necessarily  follow,  from  the  £5tct  that  in  the  end  the  cost  of  repairs 
proved  to  exceed  the  value  of  the  vessel,  that,  therefore,  it  was 
imprudent  to  undertake  to  repair.  But  the  facts  proven  here  indi- 
cate that  in  this  case  it  was  imprudent,  and  if  any  doubt  existed  as 
to  the  prudent  course,  it  could  easily  have  been  removed  by  the 
precaution  of  having  careful  and  detailed  estimates  made  at  the 
time  by  competent  persons.     The  boat  was  an  old  one.     She  was 
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not  only  repaired,  but  altered  in  form  and  made  better  than  before. 
It  was  certainlj  open  to  question  whether  she  was  worth  repairing 
at  all.  Under  such  circumstances  the  owner  should  have  fortified 
his  determination  to  repair  by  the  opinion  of  experts  formed  at  the 
time,  after  due  examination. 

The  report  of  the  Commissioner  is  therefore  set  aside,  and  a 
decree  will  be  entered  in  accordance  with  this  opinion. 


For  libellant,  Beebe,  Wilcox  ^  Hobbs. 
For  respondent,  Benedict ^  Taft  ^  Benedict. 


JUNE,  1876. 

THE  FERRY-BOAT  GERARD  STUTVESANT. 

Collision  in  East  Ritbb. — Stsameb  and  Sloop.— Change  op  Cottbsx. 

A  sloop  was  sailing  up  the  East  River  against  the  tide,  running  free.  A  ferry- 
boat coming  down  the  river  was  running  within  about  a  hundred  and  fifty 
feet  of  her  course,  so  that  she  would  have  cleared  the  sloop,  if  the  latter 
had  held  her  course.  The  master  of  the  sloop,  who  was  at  her  helm, 
left  it  in  the  becket  and  went  f 5rward  to  assist  in  bearing  off  the  anchor,  so 
as  to  get  it  on  the  bow,  and  while  he  was  thus  absent  from  the  helm,  the 
sloop  luffed  towards  the  course  of  the  ferry-boat.  The  latter  whistled, 
and  the  whistle  called  the  attention  of  the  master  to  the  ferry-boat.  He 
ran  to  the  wh^el  and  put  it  hard  aport,  and  the  sloop  rapidly  swung  off, 
but  was  struck  by  the  ferry-boat  on  her  port  side  : 

Held,  That  the  ferry-boat  was  not  in  fault  in  running  so  close  to  the  course  of 
the  sloop ;  and  that  the  latter  was  in  fault  in  luffing,  and  was  solely  respon- 
sible for  the  collision. 
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Bbnbdict,  J.  This  action  Is  brought  to  recover  of  the  ferry- 
boat "  Gerard  Stuyvesant,"  for  injuries  to  the  sloop  "  Gold  Leaf," 
arisng  from  a  collision  between  these  vessels  in  the  East  River,  on 
the  18th  of  November,  1873. 

The  collision  occurred  about  9  or  10  o'clock,  A.  M.,  on  a  clear, 
&ir  day,  the  wind  at  the  time  blowing  a  fresh  breeze  from  west  by 
south,  and  the  tide  running  ebb.  The  sloop  was  bound  for  Nor- 
wich, Connecticut,  and  was  sailing  through  the  East  River,  with 
single-reefod  mainsail  and  jib,  and  with  her  sheet  broad  oC  When 
about  opposite  Houston  street,  from  midway  in  the  river  to  one-third 
of  the  way  to  the  Brooklyn  side,  her  master  left  her  helm  in  the 
becket,  and  went  forward  to  assist  in  bearing  off  the  anchor  to  get 
it  on  the  bow  While  he  was  thus  engaged  the  sloop  luffed,  and 
about  the  same  instant  a  whistle  first  called  the  attention  of  the 
master  to  the  ferry-boat  "  Gerard  Stuyvesant,"  then  proceeding 
from  the  New  York  shore,  and  not  far  distant.  The  master  of  the 
sloop  at  once  ran  aft  to  his  wheel  and  hove  it  hard  aport.  The 
sloop  swung  off  rapidly,  but  was  struck  by  the  ferry-boat  on  her 
port  side,  receiving  the  injury  complained  of  The  ferry-boat  was  at 
the  time  upon  one  of  her  regular  trips  from  New  York  to  Brooklyn. 
The  sloop  was  seen  coming  up,  and  the  intent  of  the  ferry-boat  was 
to  pass  under  the  sloop's  stern.  Upon  the  supposition  that  the  sloop 
would  keep  her  course,  the  ferry-boat  had  slowed  to  allow  the  sloop 
to  pass,  and,  if  the  sloop  had  not  luffed,  would  have  given  her  some 
150  feet  of  room  to  pass  ahead  of  the  ferry-boat.  As  s  on  as  the 
sloop  luffed,  the  whistle  of  the  ferry-boat  was  blown  and  her  engine 
reversed,  but  she  &iled  to  get  sternway  in  time  to  clear  the  sloop. 

These  fects  clearly  appear  in  the  testimony,  and  are  scarcely 
denied.  They  appear  to  me  to  make  out  a  case  of  fault  on  the  part 
of  the  sloop,  and  not  on  the  part  of  the  ferry-boat.  It  was  negli- 
gence on  the  part  of  the  master  of  the  sloop,  sailing  as  he  was,  to 
leave  the  helm.     This  careless  act  gave  the  sloop  the  opportunity  to 
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luff,  which  she  did  when  it  was  incumbent  upon  her  to  hold  her 
coarse,  and  this  luff  caused  the  collision. 

It  was  urged,  on  the  part  of  the  sloop,  that  the  collision  arose 
from  the  fault  of  the  ferry-boat  in  approaching  so  near  to  the  sloop, 
that  a  slight  luff  would  bring  the  vessels  together  in  spite  of  all 
efforts;  but  I  do  not  consider  that  there  waa  any  &ult  in  the  navi- 
gation of  the  ferry-boat  in  this  respect.  The  coarse  the  sloop  was 
bound  to  pursue  was  plain.  Her  ability  to  pass  clear  was  evident 
There  was  nothing  to  prevent  her  from  holding  her  course,  and  the 
pilot  of  the  ferry-boat  wifis  justified  in  assuming  that  she  would  do 
so.  Hbd  she  done  this,  the  room  given  by  the  ferry-boat  was 
abundant  to  enable  her  to  pass  in  safety.  I  am  unwilL'ng  to  hold 
it  negligence  on  the  part  of  a  ferry-boat  to  approach  within  150 
feet  of  the  course  of  a  sloop  sailing  as  this  one  was.  The  necessi- 
ties of  the  river  permit  the  ferry-boats  to  approach  as  near  as  that 
when  it  can  be  done  with  safety,  as  in  this  case  it  certainly  could 
be.  But  the  sloop  did  not  hold  her  course.  She  luffed  and  then 
bore  away.  The  latter  movement  was  no  doubt  well  enough.  But 
the  luff  was  wrong,  and  it  arose  from  the  great  carelessness  of  the 
master  leaving  his  vessel  with  no  one  at  the  helm.  For  this  fe.ult 
the  sloop  must  be  held  to  be  solely  responsible  for  the  accident. 

Libel  dismissed,  with  costs. 

For  libiUant,  Scudder  4*  Center, 
For  claimants,  Wm,  A,  Duer. 
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IN  THE  MATTER  OF  HENRT  N.  MORGAN,  A 

BANKRUPT. 

Pboof  or  DxBT. — Cobpobation. — DiseoLunoH. 

M.  was  elected  preiddent  of  a  corporation,  incorporated  under  the  Act  of  the 
State  of  New  York  authorizing  the  formation  of  corporations  for  mechanical 
and  other  purposes.  At  that  time  he  was  a  stockholder,  but  he  afterwards 
ceased  to  be  one.  The  capital  stock  was  not  all  paid  in  within  two  years 
from  its  incorporation,  as  required  by  that  Act,  but  no  proceedings  were 
taken  for  the  dissolution  of  the  corporation.  Thereafter  M.  went  into 
bankruptcy,  and,  in  the  bankruptcy  proceedings,  a  proof  of  debt  was  pre- 
sented  on  behalf  of  the  corporation,  which  proof  was  made  by  M.  j  as  Presi- 
dent of  the  corporation,  and  was  for  moneys  belonging  to  the  corporation, 
which  he  had  received  as  President : 

AM,  That  the  corporation  had  the  ri^t  to  collect  claims  due  to  it ;  that  the 
register  had  no  power,  on  the  re-examination  of  its  claim  to  determine  its 
right  to  continued  corporate  existence ;  and  that  M.  was  to^be  taken  to  be 
President  of  the  corporation,  for  the  purpose  of  the  proof  bf  the  debt. 

The  register  in  thifl  case  certified  to  the  Court  the  following 
case: 

The  North  River  Petroleum  Company  is  a  corporation  organ- 
ized under  the  Act  of  the  Legislature  of  the  State  of  New  York, 
authorizing  the  formation  of  corporations  for  manufacturing  and 
other  purposes,  passed  February  17th,  1848. 

The  corporation  was  organized  in  1865,  and  in  that  year  Henry 
N.  Morgan  (the  present  bankrupt),  a  stockholder  and  trustee  of 
said  company,  was  elected  President  Since  such  election  no  other 
election  has  been  held. 
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The  petition  for  adjudication  of  bankruptcy  was  filed  herein 
December  19th,  1874. 

The  proof  of  debt  under  objection  was  made  bj  said  Morgan 
as  President  of  said  company,  and  is  for  the  sum  of  $2,718.71, 
being  for  mono)  s  received  by  him,  belonging  to  said  company,  in  his 
capacity  as  President,  and  in  which  sum  he  remained  indebted  to 
said  company  at  the  time  of  his  bankruptcy. 

Mr.  Hutchins,  for  petitioning  creditor,  opposing  said  claim, 
having  offered  to  prove  that  the  company  &iled  to  pay  in  all  the 
capital  stock  within  two  years  from  its  incorporation,  and  to  file  a 
certificate  thereof  in  the  County  Clerk's  office,  required  by  sec- 
tions 10  and  11  of  the  Act  of  incorporation,  passed  in  1848, 
claimant's  counsel  objected  to  such  proof  as  immaterial,  and  the 
register  sustained  the  objection,  to  which  the  petitioner's  counsel 
excepted. 

And  Mr.  Hutchins,  for  petitioning  creditor,  opposing  said  claim, 
objected  to  the  proof  of  debt: 

1.  Because,  if  such  capital  was  not  paid  in,  as  required  by 
statute,  such  corporation  claimant  was  ipso  facto  dissolved ;   and 

2.  Because  Henry  N.  Morgan,  who  made  the  proof  of  debt, 
ceased  to  be  a  stockholder  in  said  company,  and,  not  being  a  stock- 
holder, could  not,  according  to  the  third  and  fifth  sections  of  said 
Act,  be  trustee  or  president,  and,  therefore,  had  no  capacity  to  make 
said  proof-  He  therefore  asked  the  register  to  expunge  the  said 
proof  of  debt. 

The  register's  opinion  was  as  follows : 

1.  No  proceediugs  have  been  had  to  dissolve  the  corporation, 
and,  until  proceedings  and  judgment  for  dissolution,  its  creditors 
may  enforce  their  rights  against  it  and  it  may  collect  its  claims. 

The  re-examination  of  a  claim,  on  petition,  before  a  register, 
under  the  XXXIYth  General  Order,  is  summary,  and  brings  to 
view  the  subject  matter  of  the  claim.  To  hear  and  determine  inci- 
dentally the  right  of  a  corporation  claimant  to  continued  corporate 
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•xiftence,  denied  bj  the  objector,  upon  account  of  Mure  to  perform 
fome  aot^reqnired  by  ptatute,  is  not  within  .the  province  of  the 

regbter. 

2.  For  the  purpose  for  which  Henry  N.  Morgan  now  appears 
in  thif  proof  of  claim,  he  is  to  be  taken  as  the  President  of  the 
corporation.  He  was  duly  elected  while  a  stockholder,  and  the 
mere  &et  of  his  ceasing  to  be  such  did  not  vacate  his  office,  so  as  to 
make  this  proof  of  claim  a  nullity. 

Blatobvobd,  J.    I  concur  in  the  views  of  the  register. 


JULY,  1875. 

IN  THE  MATTER  OF  PHILIP  REIN,  A  BANKRUPT. 

Taxiho  Mabsbal's  Fue.— Powxb  of  Stakdoto  Auditob. 

A  msritlial'f  bill  of  costs  hsd  been  taxed  by  the  standing  auditor  of  the  Court, 
and  the  roKiiiti^r  was-  applied  to  to  countersign  the  assignee's  check  for  its 
payment,  which  he  declined  to  do: 

ll^tdf  That  the  standing  auditor  had  no  power  to  tax  the  bill,  and  the  taxa- 
tion must  go  for  nothing. 

Tlie  register  in  this  case  certified  to  the  Court  that  he  had 
been  applied  to,  to  countersign  the  assignee's  check  for  the  payment 
of  the  Msrshars  bill  of  costs,  which  had  been  taxed  by  the  stand- 
ing anditor,  on  April  5th,  1875,  and  that  he  had  declined  to 
oonntersign  the  check,  being  of  the  opinion  that  the  auditor  had 
no  power  to  tax  the  bill. 

Blatchfobd,  J.  I  concur  in  opinion  with  the  register,  that' 
the  standing  auditor  had  no  jurisdiction  to  tax  this  bill.  The 
taxation,  therefore,  must  go  for  nothing. 
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IS  THE  MATTER  OF  MAX  HAMBURGER  AND  BER- 
.       THOLD  FRANKEL,  BANKRUPTS. 

COXTNBXL  FSX8.— AsSIGNBB'B  Dl8BT7B6BlfBNT8.— SxBYIOIB  RxKDEBBD  BxFORX 

THx  Absignsb  wab  Ghobbn. 

At  the  time  an  assignee  in  bankruptcy  was  elected,  suits  were  pending  against 
the  bankrupts,  in  which  suits  counsel  employed  by  the  bankrupts  had  ren- 
dered services.  Such  counsel  afterwards  presented  to  the  assignee,  to  be 
paid  out  of  the  estate,  a  bill  for  seryices,.  which  the  assignee  paid,  and  he 
claimed  to  be  allowed  for  the  amount  in  his  accounts  as  assignee.  All  the 
services  were  either  rendered  before  the  assignee  was  elected,  or  it  did  not 
appear  that  they  were  rendered  under  employment  by  the  assignee : 

Meldy  That,  under  General  Order  No.  80,  no  allowance  could  be  made  to  the 
assignee  for  £he  fees  of  coimsel  for  the  services  in  question,  although  such 
services  were  more  or  less  beneficial  to  the  creditors  and  the  assignee,  and 
were  services  proper  and  necessary  to  be  rendered,  on  the  procurement  of 
the  bankrupts. 

In  this  matter,  a  bill  of  fees  for  services  and  disbursements  of 
counsel  in  various  actions  which  were  pending  in  the  Courts  of  the 
State  against  the  bankrupts  at  the  time  of  the  election  of  the 
assignee,  had  been  presented  to  the  assignee  and  paid  bj  him. 
The  question  of  the  allowance  of  the  bill  was  referred  to  the  regis- 
ter, who  reported  in  fisivor  of  the  allowance  of  the  bill|  and  the 
report  was  presented  to  the  Court  for  approval. 

Marks  S/*  Ruasell^  in  person. 
W  F,  Scott  J  for  the  assignee. 

Blatchford,  J.  The  terms  of  (reneral  Older  No.  80  must 
govern  the  question.  It  declares  that  '^  no  allowance  shall  be  made 
against  the  estate  of  the  bankrupt  for  fees  of  attorneys,  solicitors  or 
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cooDflel,  ezoept  when  neceesarilj  employed  by  the  assignee,  when 
the  same  may  be  allowed  as  a-  disbarsement"  The  principle 
adopted  by  the  register  is,  that  the  services  for  which  he  thinks 
an  aUowance  should  be  made  were  more  or  less  beneficial  to 
the  creditors  and  the  assignee,  «Lnd  were  services  proper  and 
necessvy  to  be  rendered,  on  the  procurement  of  the  bankrupts. 
This  would  be  a  very  proper  consideration  were  it  not  for  the 
express  language  of  General  Order  No.  80,  which  was  manifestly 
intended  to  exclude  the  exercise  of  all  discretion  by  the  Court  in 
cases  of  this  kind.  The  assignee  was  not  elected  till  January  18th, 
1875,  and'  the  papers  do  not  show  that  the  assignee  gave  any 
instructions  to  the  counsel  who  make  this  claim,  in  regard  to  any 
pending  suit,  so  as  to  warrant  the  Court  in  considering  that  the 
assignee  employed  such  counsel,  until  the  8th  of  February,  1875. 
The  register  reports  that  the  counsel  *'  were  directed  by  the  coun- 
sel for  the  assignee  to  continue  such  of  said  suits  as  were  pending 
at  the  time  of  the  appointment  of  said  assignee."  The  testimony 
to  which  he  refers  to  support  this  view,  is  the  evidence  of  Mr. 
Marks;  but  that  evidence  only  states  that  the  counsel  were 
instructed  to  continue  the  defence  in  one  action — that  brought  by 
Smith.  This  instruction,  according  to  the  papers,  was  given 
February  8th,  1875.  All  of  the  services  for  which  the  register 
has  allowed,  except  those  in  the  action  by  Smith,  wei'e  either 
rendered  before  the  assignee  was  elected,  or  it  is  not  shown  that 
they  were  rendered  under  employment  by  the  assignee.  The 
services  in  the  action  by  Smith  were  all  of  them  rendered  prior  to 
February  8th,  1875. 

I  do  not  see  on  what  principle  the  $20.80  paid  as  a  disburse- 
ment in  a  suit  in  the  State  Court,  in  September,  1874,  can  be 
allowed. 

The  $122.85,  paid  as  disbursements  in  the  bankruptcy  pro- 
ceedings, is  allowed,  with  the  costs  of  the  reference. 
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JULY,   1875. 

IN  THE  MATTER  OF  JOHN  J.  JOHNSTON  AND  ED- 

WARD  J.  HALE,  BANKRUPTS. 

Costs. —Marshal's  Fsss.— Poweb  of  Supbemk  Goubt  to  Fix  Febs  ih 

Bankkuptcy. 

Under  a  warrant  in  a  proceeding  in  involuntaiy  bankruptcy,  the  marshal 
deputed  N.,  who  took  possession  of  the  bankrupts'  goods  in  two  stores  and 
put  f .  in  charge  of  them.  N.  also  employed  P.  and  W.  and  B.  and  D.  to 
assist  him  in  making  an  inventory  of  the  property.  N.  was  also  at  the  store 
on  almost  every  day  while  the  property  was  in  his  possession.  An  assignee 
having  been  appointed,  the  property  waJB  turned  over  to  him,  and  K.  and 
P.  were  employed  several  days  in  assisting  the  assignee  to  verify  the 
inventory,  which  contained  75  folios,  and  a  copy  of  which  was  furnished  to 
the  assignee.    While  the  property  was  in  the  possession  of  N.,  he  received 

'  checks  and  drafts  belonging  to  the  estate,  on  which  the  marshal  collected 
$6,600.  The  cost  of  the  merchandise  was  $70,000.  The  affairs  of  the 
bankrupts'  estate  were  thereafter  settled,  and  the  property  was  returned  by 
the  assignee  to  one  of  the  bankrupts,  subject  to  the  payment  of  the  mar- 
shal's fees.  The  marshal's  bill  for  his  fees  was  taxed  by  the  derk.  Both 
parties  appealed  from  the  taxation.  All  the  marshal's  services  were  rendered 
prior  to  April  12th,  1875,  when  the  new  General  Order  in  Bankruptcy,  No. 
80,  was  adopted : 

Held,  That,  under  sections  4090,  5126  and  5127,  of  the  Revised  Statutes, 
and  the  18th  Section  of  the  Act  of  June  22d,  1874  (18  Stat,  at  Large, 
178),  the  power  of  the  Justices  of  the  Supreme  Court  to  prescribe  fees, 
commisfflons,  charges  and  allowances  for  the  officers,  agents,  marshals, 
messengers,  assignees  and  registers,  in  cases  of  bankruptcy,  isplenary, 
with  the  limitation  that  the  fees  cannot  exceed  the  rate  allowed  by  law, 
at  the  time  of  the  enactment  of  the  Revised  Statutes^  for  dmilar  services 
in  other  proceedings ; 

That,  under  Qeneral  Order  No.  80,  adopted  April  12th,  1875,  the  marshal's 
fees  for  services  are  to  be  the  same  as  are  prescribed  by  section  820  of  ths 
Revised  Statutes,  for  **  similar  services,"  as  modified  by  section  5126, 
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including  the  addittonal  distinct  fees  allowed  by  section  5136.  The  fees 
are  to  be  specific  fees  prescribed  by  statute' and  the  Genersl  Order,  and 
the  power  of  the  Court  to  make  further  discretionary  allowances  is  taken 
away; 

That,  as  regards  the  custody  of  property  by  the  marshal,  except  as  regards 
his  personal  attention,  actual  disbursements  only  are  to  be  allowed,  to  be 
passed  upon  by  the  Court ; 

That,  for  the  custody  of  the  property  in  this  case,  the  marshal  was  entitled 
to  the  amount  necessarily  actually  paid  to  a  keeper  or  keepers,  not  exceed- 
ing $2.60  a  day ; 

That  that  amount,  having  been  so  paid  for  the  serylces  of  P.,  was  to  be 
allowed ;  but  a  similar  amount  paid  for  the  services  of  N.  was  to  be  dis- 
allowed; 

That  nothing  could  be  allowed  for  the  services  of  W.,  B.  or  D.,  except  in 
taking  the  inventory ; 

That  no  charge  of  custody  fees,  by  way  of  commissions  on  the  value  of  the 
property,  could  be  allowed ; 

That  the  service  of  the  marshal,  in  respect  to  the  $6,600,  was  a  similar  ser- 
vice to  that  which  he  renders  on  aif  attachment  in  rern  in  Admiralty ;  and 
that  he  was  entitled  to  a  fee  of  one  per  cent  on  the  first  $500  of  it,  and  one 
half  of  one  per  cent  on  the  $6,100  ;  and  that  be  was  entitled  to  a  similar 
fee  on  the  value  of  the  merchandise ; 

That  he  was  entitled,  under  General  Order,  No.  80,  to  $1  an  hour  for  the 
time  occupied  in  making  the  inventory,  and  that  the  time  spent  in  this  work 
by  P.  was  to  be  charged  for,  although  P.  was  at  the  time  acting  as  ke4)er 
of  the  property ; 

That  no  allowance  was  to  be  made  for  time  spent  in  verifying  the  inventory 
with  the  assignee,  nor  for  ''personal  attention,"  the  marshal  himself  not 
having  given  any  such  personal  attention; 

That  the  marshal  was  entitled  to  10  cents  a  folio  for  the  inventory  furnished 
to  the  assignee,  and  also  to  a  commission  of  two  per  cent,  on  disbursements. 

Blatchford,  J.  In  this  case,  which  is  one  in  involuntary 
bankruptcy,  a  provisional  warrant  was  issued  to  the  marshal  on 
the  2l8t  of  December,  1874.  On  the  same  day  one  Newcome 
was  deputed  by  the  marshal  to  execute  the  warrant,  and  took  poa- 
leBsion  thereunder  of  the  property  of  the  bankrupts  contained  in  their 
stores,  being  the  first  floors  and  basements  of  two  buildings,  and 
the  second  floor  of  one  of  those  buildings.    At  the  time  Newcome 
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took  possession  of  such  property,  it  consisted  of  a  large  stock  of 
merchandise,   being  hatd,  caps,  furs,  gloves,  umbrellas,  parasols, 
travelling  bags,  millinery  goods,   &c.,  and  the  fixtures  and  fur- 
niture of  the  stores,  and  $79.81  in  cash.     The  cost  of   the  mer- 
chandise was  said  to  be  $70,000.     The  two  buildings  were  occu- 
pied in  part  by  other  tenants,  whose  apartments  were  separated 
from  the  apartments  of  the  bankrupts  by  a  board  partition,  which 
extended  about  three-quarters  of  the  distance  from  the  floor  to  the 
ceiling  of  said  apartments.     Said  stores  were  also  accessible  by 
doors  and  windows  opening  upon  two  streets.     Newcome,  on  the 
day  he  so  took  possession  of  the  property,  placed  one  Poinier  in 
charge   of  it,  to  assist  him   in   watching  and  taking  care  of  it. 
Poinier  rt  mained  in  charge  of  it,  with  Newcome,  until  the  19th 
of  February,  1875.     During  all  that  time  Poinier  faithfully  dis- 
charged the  duty  required  of  him.     Afler  taking  possession  of  the 
property,    Newcome  employed  Poinier  and  three  persons  named 
Y^est,  Butler  and  Draper,  to  assist  him  in  taking  an  inventory  of 
the  property.     Newcome  and  those  four  persons  were  so  employed 
on  nine  days  in  December  and  January,   Newcome  and  Poinier 
being   so   employed  for   ten    hours    on  each  of   said  nine  days. 
West  for   eight   hours  on   each   of    said   nine   days,   and   But- 
ler and  Draper   for  not  less  than  six  hours,  on  an  average,  on 
each  of  said  nine  days.     In  addition,  Newcome  was  at  the  stores 
of  the  bankrupts  on  every  day,  except  eight  days,  until  the  1 8th 
of  February,  while  the  property  was  in  his  possession,  inclu'ling 
Christmas  and  Sundays.     On  each  and  all  of  such  days,  including 
Christmas  and  Sundays,  Newcome  was  actually  and   necessarily 
employed  in  giving  his  personal  attention  to  the  proper  care  of  the 
property  of  the  bankrupts,  for  two  hours  of  each  day.     On  the  18th 
of  February,  Newcome,  with  the  assistance  of  Poinier,  commenced 
to  turn  over  the  property  to  the  assignee  in  bankruptcy,  and  to 
assist  the  assignee  in  verifying  the  inventory  of  it  which  Newcome 

had  taken,  and  was  so  employed  for  six  days,  on  each  of  which 
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Newcome  and  Poinier  were  actually  and  necessarily  employed  for 
ton  hours.  The  inventory  contained  75  folios,  and  a  copy  of  it 
was  furnished  to  the  assignee.  While  the  property  was  in  the 
custody  of  Newcome,  he  received  various  cheques  and  drafts  repre- 
senting money  due  to  the  estate  of  the  bankrupts,  which  were  col- 
lected by  the  marshal,  to  the  amount  of  $6,600,  and  which  money 
was  afterwards  turned  over  to  the  assignee. 

The  affiiirs  of  the  bankrupt  estate  having  been  settled,  and  the 
property  having  been  returned  by  the  assignee  to  the  bankrupt 
Johnston,  subject  to  the  payment  by  him  to  the  marshal  of  the 
fees  of  the  marshal  for  his  services  in  the  matter,  a  bill  of  such 
fees  has  been  taxed  by  the  clerk,  under  a  special  order.  Each 
party  appeals. 

Item  1.  The  clerk  disallowed  a  charge  for  61  days'  services  of 
Newcome  in  taking  care  of  the  property,  fix>m  December  21st  to 
February  19th,  at  |2.50  per  day — $152.60.  The  objections  taken 
to  it  were,  that  it  was  not  warranted  by  the  fee  bill  in  force  at  the 
time  of  the  taxation,  May  28th,  1875,  and  that  it  was,  in  fact,  an 
item  for  taking  an  inventory.  The  clerk  sustained  the  objections 
and  the  marshal  appeals.  The  marshal  contended,  before  the 
clerk,  that  the  bill  should  be  taxed  under  the  provisions  of  law  and 
the  rules  in  force  at  the  times  the  several  services  were  rendered, 
all  of  them  having  been  rendered  prior  to  the  12th  of  April,  1875, 
when  the  new  General  Orders  in  Bankruptcy  were  adopted.  For 
Johnston,  it  was  contended,  before  the  clerk,  that  the  bill  should  be 
taxed  entirely  under  the  provisions  of  Rule  80  of  the  new  General 
Orders.  The  clerk  ruled  that  the  proceedings  in  bankruptcy  were 
still  pending,  and  that,  therefore,  the  taxation  must  be  controlled 
by  the  provisions  of  law,  and  the  General  Orders,  m  force  at  the 
time  of  the  taxation. 

Item  2.  The  bill  charged  $152.50  for  like  services  of  Poinier  with 
those  charged  for  Newcome  in  item  1.  The  clerk  allowed  $116  of 
the  item,  and  disallowed  $37.50,  such  disallowance  being  for  15 
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days'  serrices,  at  $2.50  per  day,  and  being  based  on  the  ground 
that  such  services  were  included  in  items  7  and  8  for  taking 
inventorj  and  verifying  inventory.  Both  parties  appeal.  The 
grounds  of  objection  taken  to  the  allowance  of  any  part  of  the  item 
were  those  taken  to  item  1,  and,  also,  that  the  services  were  not 
necessary,  and  that  Poinier  rendered  no  services  as  keeper. 

Item  3.  The  clerk  disallowed  a  charge  of  $20  for  the  services 
of  West,  one  of  $10  for  the  services  of  Butler,  and  one  of  $10  for 
the  services  of  Draper.  The  marshal  appeals.  The  grounds  of 
objection  taken  to  the  allowance  of  any  part  of  this  item  were  those 
taken  above ;  and,  also,  that  the  services  were  included  in  the  item 
for  taking  inventory. 

Item  4.  The  clerk  disallowed  a  charge  of  $1,100  for  custody 
of  property, — ^being  2J  per  cent  on  $5,000,  $125 ;  and  1^  percent 
on  $65,000,  $975.  The  marshal  appeals.  The  ground  of  objec- 
tion taken  to  the  allowance  of  any  part  of  this  item  was,  that  it 
was  not  authorized  by  the  new  General  Orders. 

Item  5.  The  clerk  allowed  $166  as  commissions  on  money 
received,  being  $6,600,  as  follows  :  $1,000,  at  5  per  cent,  $50 ; 
$4,000,  at  2i  per  cent,  $100^  $1,600,  at  1  per  cent,  $16. 
Johnston  appeals.  The  ground  of  objection  taken  to  this  allow- 
ance was,  that  the  charge  was  not  authorized  by  the  law,  or  by  the 
new  General  Orders. 

Item  6.  The  clerk  disallowed  a  charge  of  $352.50,  as  com- 
missions on  the  value  of  the  property,  at  $70,000,  as  follows : 
$600,  at  1  per  cent,  $5 ;  $69,500,  at  i  per  cent,  $347.50.  The 
marshal  appeals.     The  objection  to  this  item  was  a  general  one. 

Item  7.  The 'clerk  allowed  $360  for  taking  inventory,  being 
360  hours,  at  $1  per  hour.  Johnston  appeals.  The  ground  of 
objection  taken  to  this  item  was,  that  it  was  subject  to  a  deducti(m 
of  the  amount  before  allowed  to  Poinier.  The  clerk  ruled  that  the 
time  of  Poinier  included  in  this  item  was  deducted  from  his  allow- 
ance. 


196  SOUTHERN  DISTRICT  OP  NEW  YORK, 

In  the  Matter  of  Jolin  J.  Johnston  and  Edward  J.  Hale,  Bankrupts. 


Item  8.  The  clerk  allowed  $120  for  verifying  inventory  with 
assignee,  being  for  120  hours,  at  $1  per  hour.  Johnston  appeals. 
The  objection  taken  to  this  item  was,  that  it  was  not  provided  for 
by  the  law  or  the  new  General  Orders.  The  marshal  explained  that 
the  item  was  a  more  full  specification  of  the  personal  attention  of 
the  marshal  in  taking  care  of  the  property.  He  referred,  prob- 
ably, to  item  9. 

Item  9.  The  clerk  allowed  $60  for  personal  attention,  for  60 
hours,  at  $1  per  hour.  Johnston  appeals.  The  objection  taken  to 
this  item  was,  that  no  personal  attention  had  been  proved,  other 
than  what  had  been  allowed  for.  The  only  other  allowance  for 
personal  attention  is  what  is  embraced  in  some  one  or  more  of  the 
foregoing  items. 

Item  10.  The  clerk  allowed  $7.60  for  copy  of  inventory,  being 
for  75  folios,  at  10  cents  per  folio.  Johnston  appeals.  No  ground 
of  objection  to  this  item  was  stated. 

Item  11.  The  clerk  allowed  $4.82,  being  2  per  cent,  commission 
on  $241  allowed  for  disbursements.  Johnston  appeals.  Ko  ground 
of  objection  to  this  item  was  stated. 

The  Revised  Statutes  were  in  force  when  the  services  in  this 
case  were  rendered.  Section  5,126  provides  as  follows,  in  regard  to 
fees  to  the  marshal,  as  messenger,  after  prescribing,  in  three 
items,  specific  fees  to  him,  for  service  of  warrant,  and  for 
travel,  and  for  written  notices  to  creditors:  "  Fourth.  For 
custody  of  property,  publication  of  notices  and  other  services, 
his  actual  and  necessary  expenses,  upon  returning  the  same  in 
specific  items,  and  making  oath  that  they  have  been  actually 
incurred  and  paid  by  him,  and  are  just  and  reasonable,  the  same  to 
be  taxed  and  adjusted  by  the  Court,  and  the  oath  of  the 
messenger  shall  not  be  conclusive  as  to  the  necessity  of  such 
expenses.  For  cause  shown,  and  upon  hearing  thereon,  such 
further  allowance  may  be  made,  as  the  Court  in  its  discretion 
may  determine."        ,  ** 
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Section  4,990  of  the  Revised  Statutes,  as  amended  bj  section 
18  of  the  Act  of  June  22d,  1874,  provides  that  the  Justices  of  the 
Supreme  Court  may,  from  time  to  time,  subject  to  the  provisions  of 
the  Title  in  regard  to  bankruptcy,  rescind  or  vary  any  of  the 
general  orders  in  bankruptcy  theretofore  adopted  by  them,  as 
then  existing,  and  may  frame,  rescind  or  vary  other  general  orders 
'^  for  regulating  the  fees  payable,  and  the  charges  and  costs  to  be 
allowed,  with  respect  to  all  proceedings  in  bankruptcy  before  such 
Courts,"  (the  District  Courts  in  bankruptcy),  ''not  exceeding  the 
rate  of  fees  now  allowed  by  law  for  similar  services  in  other  pro- 
ceedings." 

Section  5,127  of  the  Revised  Statutes  provides  that  the  enumer- 
ation of  the  fees  in  Section  5,126  shall  not  prevent  the  Justices  of 
the  Supreme  Court  from  prescribing  a  tariff  of  fees  for  all  other 
services  of  the  officers  of  Courts  of  bankruptcy,  or  from  reducing 
the  fees  prescribed  in  Section  5,126,  in  classes  of  cases  to  be  named 
in  their  general  orders. 

Section  18  of  the  Act  of  June  22,  1874,  provides  that,  from 
and  after  its  passage,  ''  the  fees,  commissions,  charges  and  allow- 
ances, except  actual  and  necessary  disbursements  of,  and  to  be  made 
by,  the  officers,  agents,  marshals,  messengers,  assignees  and  regis- 
ters, in  cases  of  bankruptcy,  shall  be  reduced  to  one-half  of  the 
fees,  commissions,  charges  and  allowances  heretofore  provided  for 
or  made  in  like  cases ;  provided  that  the  preceding  provision  shall 
be  and  remain  in  force  until  the  Justices  of  the  Supreme  Court  of 
the  United  States  shall  make  and  promulgate  new  rules  and  regu 
lations  in  respect  to  the  matters  aforesaid,  under  the  powers  con- 
ferred upon  them  "  by  sections  4,990  and  5,127  of  the  Revised 
Statutes,  *'  and  no  longer,  which  duties  they  shall  perform  as  soon 
as  may  be." 

Under  these  provisions  the  power  of  the  Justices  of  the  Supreme 
Court  to  prescribe  fees,  commissions,  charges  and  allowances  for  the 
officers,  agents^  marshals,    messengers,  assignees  and  registers,  in 
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cases  of  bankruptcy,  is  plenary,  with  the  limitation,  that  the  fees 
cannot  exceed  the  rate  allowed  bj  law,  at  the  time  of  the  enactment 
of  the  Revised  Statutes,  for  similar  services  in  other  proceedings. 
Prior  to  the  enactment  of  section  18  of  the  Act  of  June  22d, 
1874,  their  power  in  this  respect  was  further  restricted,  so  that 
they  could  not  alter  the  fees  established  by  the  statute  or  by  law, 
but  that  restriction  was  removed  by  that  section. 

Under  the  power  thus  conferred  upon  them,  the  Justices  of  the 
Supreme  Court  promulgated,  on  the  12th  of  April,  1875,  a  new 
General  Order  No.  80,  in  regard  ito  fees,  which  provides  as  follows : 
'^  The  fees  of  the  marshal  shall  be  the  same  as  are  allowed  for 
similar  services  by  the  general  fee-bill,  in  section  829  of  the  Re- 
vised Statutes,  as  modified  by  section  5,126,  including  additional 
fees  allowed  by  the  latter  section  for  distinct  services ;  but  no  al- 
lowances shall  be  made  under  the  last  clause  of  Section  5,126, 
commencing  with  the  words :  *For  cause  shown.'  "  The  new  Gen- 
eral  Order  No.  80  then  goes  on  to  prescribe  specific  fees  for  three 
other  distinct  services  of  the  marshal,  and  then  adds :  ''No  other 
allowance  to  be  made  for  custody  of  property,  except  for  actual 
disbursements,  which  shall,  in  all  cases,  be  passed  upon  by  the 
Court." 

The  provisions  in  regard  to  the  fees  of  the  marshal  are  thus  en- 
tirely plain.  His  fees  for  services  are  to  be  the  same  as  are  pre- 
scribed by  section  829  of  the  Revised  Statutes  for  '*  similar  ser- 
vices," as  modified  by  section  5,126,  including  the  additional  distinct 
fees  allowed  by  section  5,126.  The  expression  ''similar  services," 
according  to  the  use  of  those  words  in  section  4,990  of  the  Revise^ 
Statutes,  means,  in  the  new  General  Order  No.  80,  "similar  services 
in  other  proceedings."  But  the  fees  to  be  allowed  are  all  to  be  specific 
fees  prescribed  by  statute  and  by  the  new  General  Order  No.  80, 
and  the  power  of  the  Court  to  make  further  discretionary  allowances 
is  taken  away.  Furthermore,  in  respect  to  custody  of  property  by 
the  marshal,  (except  as  regards  the  marshal's  personal  attention, 
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hereafter  referred  to),  actual  disbarsements  only  are  to  be  allowed, 
to  be  passed  upon  by  the  Court.  The  items  in  question  in  this  case 
must  be  disposed  of  according  to  these  rules. 

Item  1.  The  61  days'  services  of  Newcome,  charged  for  at  $2.50 
per  day,  were  for  custody  of  the  property.  The  marshal  cannot  be  al- 
lowed anything  for  the  services  of  a  keeper  or  deputy  in  taking 
care  of  property,  unless  he  has  actually  paid  it.  But  it  does  not 
follow  that  he  can  be  allowed  all  he  has  paid,  or  that  he  can  be  al- 
lowed anything  merely  because  he  has  paid  it.  The  taking  of 
prc^rty  under  a  provisional  warrant  in  bankruptcy  is  an  analo- 
gous or  similar  service  to  that  of  serving  an  attachment  in  rem  on 
a  libel  in  Admiralty.  Section  5,126  allows  $2  for  the  service  of  a 
warrant.  Section  829  allows  $2  for  the  service  of  an  attachment 
in  rem  on  a  libel  in  Admiralty.  Section  829  allows  for  the  neces- 
sary expenses  of  keeping  property  attached  or  libelled  in  Admiralty, 
not  exceeding  $2.50  a  day.  For  the  keeping  or  custody  of  property 
taken  under  a  provisional  warrant  in  bankruptcy,  the  marshal  is, 
therefore,  entitled  to  be  allowed  what  is  necessarily  and  actually 
disbursed  and  paid  by  him  to  a  keeper  or  keepers ;  but  the  entire 
amount  cannot  exceed  $2.50  a  day.  By  the  vouchers  rendered, 
the  marshal  appears  to  have  actually  paid  to  Newcome  $152.50, 
and  to  Poinier  $152.50,  being  for  61  days'  services  of  each,  in 
taking  care  of  the  property,  from  December  21st  to  February  19th, 
at  $2.50  per  day.  On  the  proof  offered,  the  services  of  a  keeper 
seem  to  have  been  proper  and  necessary.  But,  at  the  rate  of  $2.50 
per  day,  which  is  the  rate  the  marshal  adopted,  allowance  can  be 
made  for  the  services  of  only  one  keeper.  This  allowance  should 
be  for  61  days,  and  amounts  to  $152.50.  But,  on  the  evidence,  that 
amount  should  be  allowed  for  the  services  of  Poinier  as  keeper,  and 
not  for  any  services  of  Newcome  as  keeper.  Item  1  was,  therefore, 
properly  disallowed. 

Item  2.  I  think  the  entire  amount    of  $152.50   should  be 
allowed  for  the  services  of  Poinier  in  taking  care  of  tho  property. 
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If  Poinier  was  employed  during  any  part  of  the  same  time  in 
taking  an  inventory,  and  is  entitled  to  be  paid  for  taking  the  in- 
ventory, that  ought  not  to  diminish  his  allowance  for  taking  care 
of  the  property. 

Item  3.  The  $40  covered  by  item  8  was  properly  disallowed. 
Nothing  can  be  allowed  for  any  services  of  West,  Butler  or  Dra- 
per, except  in  taking  the  inventory,  and  the  allowance  therefor  must 
be  made  under  that  head. 

Item  4.  The  charge  of  $1,100  for  custody  of  property,  by  way 
of  commissions  on  its  value,  at  $70,000,  was  properly  disallowed. 
It  was  not  a  disbursement,  nor  is  it  a  charge  by  the  hour  for  per- 
sonal attention  of  the  marshal  in  taking  care  of  the  property.  Its 
allowance  is,  therefore,  expressly  forbidden  by  the  provisions  of  the 
new  General  Order  No.  30,  before  cited. 

Item  5.  The  clerk  appears  to  have  allowed  commissions  on  the 
$6,600  at  the  rate  allowed  by  section  5,100  of  the  Revised 
Statutes,  to  assignees,  as  an  allowance  for  their  services,  in  the 
shape  of  a  commission  on  moneys  received  and  paid  out  by  them. 
I  can  find  no  warrant  for  this  allowance.  If  there  is  a  fee  al- 
lowed by  section  829  of  the  Revised  Statutes  for  a  similar  service, 
such  fee  is  allowable  for  receiving  and  paying  over  the  $6,600. 
Section  829  allows  to  the  marshal  for  serving  final  process,  seizing 
or  levying  on  property,  advertising  and  disposing  of  the  same  by 
sale,  or  otherwise,  according  to  law,  receiving  and  paying  over  the 
money,  the  same  fees  and  poundage  as  are  or  shall  be  allowed  for 
similar  services  to  the  sheri£  of  the  States,  respectively,  in  which 
the  service  is  rendered.  Here  there  was  no  final  process,  and  no 
^sale,  and  nothing  to  which  the  term  ^^  poundage,''  as  that  word  is 
properly  understood,  is  applicable.  So,  too,  section  829  allows  to 
the  marshal  for  the  sale  of  property  in  Admiralty,  and  for  receiv- 
ing and  paying  over  the  money,  2J  per  cent,  on  any  sum  under 
$600,  and  1 J  per  cent,  on  the  excess  of  any  sum  over  $500.  But 
here  there  was  no  sale  of  property.      Section  829  also  provides, 
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that,  ''when  the  debt  or  claim  in  Admiralty  is  settled  bj  the  parties 
without  a  sale  of  the  property,  the  marshal  shall  be  entitled  to  a 
commission  of  one  per  centum  on  the  first  five  hundred  dollars  of 
the  claim  or  decree,  and  one-half  of  one  per  centum  on  the  excess 
of  any  sum  thereof  over  five  hundred  dollars,  provided  that,  when 
the  value  of  the  property  is  less  than  the  claim,  such  commission 
shall  be  allowed  only  on  the  appraised  valuQ  thereof."  The  theory 
of  this  allowance  is  that  the  marshal,in  an  Admiralty  suit  in  rem^  has 
attached  the  property,  and  holds  it,  and  that  then,  without  a  sale  of 
the  property  by  the  marshal,  the  controversy  is  so  disposed  of  by 
the  parties,  that  the  marshal  is  called  upon  to  give  up  possession  of 
the  property,  so  that  he  loses  the  fees  for  selling  it  and  for  receiving 
and  paying  over  the  money.  In  such  a  case  he  is  allowed  a  com- 
mission, which  is  intended  as  a  compensation  for  his  risk  and  re- 
sponsibility, just  as  the  poundage  allowed  on  final  process,  and  the 
percentage  allowed  on  a  sale  of  property  in  Admiralty,  are  each  of 
them  a  compensation  for  risk  and  responsibility,  not  merely  in  sell- 
ing the  property,  but  in  holding  possession  of  it  under  process. 
Personally  he  can  have  no  other  compensation  for  keeping  safely 
the  property  ;  for.  the  expense  of  keeping  it,  not  exceeding  f  2.50 
a  day,  can  be  allowed  only  when  paid  to  a  keeper.  The  new  Gen- 
eral Order  No.  30  superadds  compensation  by  the  hour,  for  per- 
sonal attention,  when  actually  and  necessarily  employed  in  taking 
care  of  the  bankrupt's  property.  I  think  that  the  service  of  the 
marshal  in  this  case,  in  respect  to  the  $6,600,  is  a  similar  service 
to  that  he  renders  in  Admiralty  in  regard  to  property  of  like  value 
which  comes  into  his  hands  under  an  attachment  iti.  rem^  and  that 
he  is  entitled  to  a  like  fee,  being  a  commission  on  the  $6,600,  of 
one  per  cent  on  the  first  $500,  and  one-half  of  one  per  cent,  on 
$6,100.  The  commission  is  given  by  section  829  for  the  service 
of  the  marshal  in  respect  to  the  property  which  he  relinquishes,  in 
taking  the  riak  and  responsibility  which  he  takes  in  regard  to  it 
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while  he  holds  it     The  allowance  to  him  should,  therefore,  have 
been  $85.50  instead  oi  $166. 

Item  6.  The  views  stated  under  the  head  of  item  5  apply  to 
the  merchandise,  valued  at  $70,000,  as  well  as  to  the  $6,600  col- 
lected, and  the  charge  of  $347.50  ought  to  be  allowed. 

Item  7.  The  new  General  Order  No.  30  provides,  that  "the 
marshal  shall  be  allowed  for  each  hour  necessarily  employed  in 
making  inventory  of  bankrupt's  property,"  one  dollar.  The  evi- 
dence shows  that  360  hours  were  employed  in  takiug  the  inventory. 
The  marshal  has  a  right  to  be  allowed  one  dollar  per  hour  for  the 
time  of  persons  whom  he  employs  to  take  an  inventory,  which  is 
necessarily  employed  in  taking  it.  I  see  no  reason  why  the  mar- 
shal should  not  be  allowed  for  the  90  hours  during  which  Poinier 
was  employed  in  taking  the  inventory,  even  though  Poinier  be  al- 
lowed fees  as  keeper  for  the  same  time.  Poinier  supplied,  in 
taking  the  inventory,  the  place  of  another  person,  and  was  dis- 
charging the  duties  of  keeper  at  the  same  time. 

Item  8.  I  see  no  authority  for  the  allowance  of  the  charge  for 
time  spent  in  verifying  the  inventory  with  the  assignee. 

Item  9.  I  do  not  think  anything  should  be  allowed  for  personal 
attention.  The  allowance  given  by  the  new  General  Order  No.  80, 
is  an  allowance  to  "the  marshal  for  each  hour  actually  and  necessa^ 
rily  employed  in  personal  attention  in  taking  care  of  bankrupt's  prop- 
erty." This  is,  I  think,  an  allowance  to  "be  made  only  whpn  the  mar- 
shal himself,  in  person,  actually  and  necessarily  gives  his  personal 
attention  in  taking  care  of  the  bankrupt's  property,  and  that  it  does 
not  cover  personal  attention  by  a  deputy.  If  it  could  be  construed 
to  cover  personal  attention  by  a  deputy,  several  deputies  might  be 
detailed  to  take  care  of  property,  and  might  give  their  personal  at- 
tention and  show  that  they  were  actually  and  necessarily  employed, 
and  the  allowance  therefor  at  $1  per  hour,  for  day  and  night,  would 
swell  to  an  extravagant  amount  what  would  really  be  an  allowance 
/  for  custody  of  property  and  for  the  expense  of  keeping  property. 
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wben  such  allowance  is,  as  has  been  shown,  carefully  restricted  by 
other  provisions.  In  the  present  case  it  is  not  shown  that  the  mar- 
shal himself  gave  any  actual  personal  attention  in  taking  care  of 
the  property. 

Item  10.  I  think  the  copy  of  the  inventory  furnished  to  the 
assignee  was  properly  charged  for,  at  10  cents  a  folio.  Section 
829  of  the  Revised  Statutes  allows  to  the  marshal  for  copies  of 
papers  furnished  at  the  request  of  any  party,  ten  cents  a  folio.  In 
this  case  the  copy  was  furnished  to  the  assignee,  and,  as  he  received 
it,  it  must  be  regarded  as  having  been  furnished  at  his  request. 

Item  11.  Section  829  of  the  Revised  Statutes  allows  to  the 
marshal  for  ''disbursing  moneys  to  jurors  and  witnesses,  and  for 
other  expenses,  two  per  centum."  This  authorizes  the  charge  of  a 
commission  of  2  per  cent,  on  the  disbursements  made  by  the  mar- 
shal for  the  items  of  expenses  allowed  in  the  bill  as  taxed.  The 
clerk  allowed  2  per  cent,  on  $241,  that  being  the  amount  of  dis- 
bursements he  allowed.  The  disbursements  I  allow  are  $279.32, 
on  which  a  commission  of  2  per  cent,  is  $5.59. 

From  the  foregoing  conclusions  it  results  that  the  bill  should  be 
taxed  at  $1,067.36  instead' of  $992.09,  and  I  have  so  taxed  it. 

James  C.  Carter^  for  the  marshal. 
Henry  Stanton^  for  John  J.  Johnston. 
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IN   THE   MATTER  OF   SIMEON   LELAND,  WARREN 
LELAND  AND  CHARLES  LELAND,  BANKRUPTS. 

Evidence.  —Attorney. 

Creditors,  opposing  the  discharge  in  bankruptcy  of  two  of  the  three  bank- 
rupts above  named,  offered  in  evidence  depositions  made  by  each  of  the 
three,  in  an  equity  suit  brought  by  the  assignee  against  the  bankrupts  and 
other  parties,  and  also  the  decree  made  in  tl:nt  action.  They  i^lso  offered 
to  prove  statements  to  other  parties  made  by  tlie  thinl  of  the  liankrupts: 

HMy  That  the  deposition  made  by  each  of  the  two  bankrupts  was  evidence 
against  himself;  that  the  deposition  and  statements  made  by  the  third  were 
not  evidence  against  either  of  the  two ;  and  tliat  the  decree  was  evidence 
against  each  of  them. 

The  creditors  also  offered  to  call  as  a  witness  tlie  counsel  wlio  appeared  for 
the  bankrupts,  but  he  declined  to  be  sworn,  requesting  the  counsel  for 
the  creditors  to  state  what  they  expected  to  prove  by  liim,  and  promising 
to  admit  it,  if  it  was  proper  to  do  so : 

Held,  That  the  counsel  must  be  sworn  and  examined  as  a  witness. 

Tlie  creditors  also  offered  in  evidence  a  bill  of  complaint  in  an  equity  action 
brought  by  the  assignee  against  11.  and  othc  rs,  a  notice  of  appearance  for 
H.  and  for  one  of  the  bankrupts  and  his  wife,  a  withdrawal  of  that  notice, 
a  refusal  by  the  complainant's  solicitor  to  receive  the  withdrawal,  a  sup- 
plemental bill  and  the  answer  of  the  bankrupt's  wife  thereto,  and  a  satis- 
faction of  mortgage  referred  to  in  tlie  bill : 

Heldy  That  none  of  said  papers  were  admissible  in  evidence  against  the 
bankrupts. 

In  this  case  the  register  certified  to  the  Court,  that  creditors, 
opposing  the  discharge  of  Warren  Leland  and  Charles  Leiand,  two 
of  the  above  bankrupts,  had  offered  in  evidence  before  him,  in  sup- 
port of  the  specifications  of  opposition  to  the  discharge,  the  deposi- 
tions of  the  three  bankrupts,  taken  in  an  equity  action  brought  in 
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this  Court  by  the  assignee  against  the  bankrupts  and  A.  T.  Stew- 
art and  others,  and  the  decree  rendered  in  that  action,  and  that  he 
had,  under  the  objection  of  the  bankrupts,  admitted  the  evidence ; 
that  the  creditors  had  also  asked  Wright  Pomeroy,  who  was  pro- 
duced as  a  witness,  if  he  had  had  a  conversation  with  Simeon 
Leland,  in  which  the  latter  had  said  that  the  bankrupts  did  not  owe 
one  Bellows  $5,000,  and  that  the  fictitious  claims  which  Charles 
and  Warren  Leland  were  permitting  against  the  firm  were  ruining 
him,  and  that  the  register  had  excluded  this  evidence ;  that  the 
creditors  had  called  as  a  witness  Mr.  McMahon,  the  counsel  for  the 
bankrupts,  who  objected  to  being  sworn,  saying  that  he  never  went 
on  the  stand  as  a  witness  where  he  was  counsel,  and  that  if  the  coun- 
sel for  the  creditors  would  state  what  they  expected  to  prove  by  him, 
he  would,  if  proper  to  do  so,  admit  it ;  that  the  register  had  ruled 
that  Mr.  McMahon  must  be  sworn,  but  he  had  refused ;  and  fur-* 
ther,  that  the  creditors  had  offered  in  evidence,  in  order  to  prove  that 
the  debt  of  one  Ben  Holladay  was  fictitious,  the  bill  of  complaint 
in  an  equity  action  brought  in  this  Court  by  Piatt,  the  assignee, 
against  Holladay  and  others,  a  notice  of  appearance  for  Holladay, 
Warren  Leland  and  Ellen  Leland,  his  wife,  a  notice  of  withdrawal 
of  such  appearance,  a  notice  of  complainant's  solicitors  declining 
service  of  such  withdrawal,  a  supplemental  bill  in  said  action, 
and  the  answer  of  Ellen  Leland  thereto,  and  a  certified  copy  of  a 
satisfaction  of  mortgage  referred  to  in  the  bills  of  complaint,  signed 
by  Holladay  and  recorded ;  and  that  those  papers  were  objected 
to  by  the  bankrupts  and  excluded  by  the  register.  The  register 
certified  to  the  Court  each  of  the  questions  thus  arising. 

Blatchford,  J.  I  am  of  opinion  that  the  deposition  of  War- 
ren Leland  is  admissible  in  evidence  against  him,  and  that  the 
deposition  of  Charles  Leland  is  admissible  in  evidence  against 
him,  and  that  the  decree  is  admissible  in  evidence  against  both 
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of  them ;  but  Uiat  the  depoatkm  of  Simeon  Leland  is  not  admissible 
in  evidence  against  either  of  them. 

The  exclusion  of  the  question  put  to  Pomeroj  was  proper. 

1  see  no  reason  whj  Mr.  McMahon  should  not  be  sworn  and 
examined. 

The  ruling  out  of  the  papers  in  the  case  of  Piatt  v.  Ilolladaj 
was  proper. 


JULY,    1876. 

THE    STEAMBOAT    CITY.  OF   NORWICH   AND    THE 

STEAMTUG  F.  WOODRUFF. 

Collision  in  East  Rivkb.— Steamboat  and  Tug.— Crossino  Coursks. 

The  brig  T.  Z. ,  while  being  towed  down  the  East  River  by  the  tug  F.  W.,  at  tlie 
end  of  a  hawser,  came  in  collision  with  the  8tcaml)oat  C,  and  her  owner  filed 
a  libel  against  the  C.  and  the  F.  W.  to  recover  the  damages.  The  case  was 
h(;ard  on  a  single  dci^osition,  that  of  the  captain  of  the  T.  Z.,  examined  as 
a  witness  in  behalf  of  the  libellants.  The  tide  was  ebb  and  the  day  was 
fair,  and  the  vessels  came  in  sight  of  each  other  at  a  good  distance  apart, 
the  C.  having  come  round  the  Battery  from  the  North  River  into  the  East 
River.  Tlie  C.  claimed  that  it  was  the  duty  of  the  F.  W.,  because  slie 
had  the  C.  on  her  starboard  hand,  to  keep  out  of  her  way,  and  that  instead 
of  doing  so  she  sheered  in  towards  the  New  York  shore  aeix)6S  the  bows  of 
the  C,  and  thus  brought  the  brig  in  collision  with  her.  The  F.  W.  claimed 
that  the  C.  was  on  her  port  hand  as  she  came  down  the  river,  and  instead 
of  keeping  on  the  port  hand  starboarded  her  helm  and  ran  across  the  haw- 
ser, and  thus  came  in  collision  with  the  brig. 

Heldt  Tliat  the  claim  made  by  the  C.  was  not  taken  in  the  111x^1,  nor  was  it  sus- 
tained by  the  witness,  his  evidence  sliowing  that  the  C,  in  coming  round 
from  the  North  River,  had  reached  to  the  middle  of  the  East  River,  on  the 
port  hand  of  the  tug  and  tow,  and  after  that  had  so  neared  the  New  York 
shore  as  to  be  within  400  feet  of  the  piers  when  she  struck  the  hawser ; 
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That  no  reason  being  shown  for  her  changing  lier  course  so  a^  to  approach  the 
New  York  side  of  the  River,  she  must  be  held  to  have  caused  the  collision 
by  such  movement,  and  to  be  solely  in  fault. 

Benbdict,  J.  This  action  is  brought  by  Henry  Thackray, 
the  owner  of  the  brig  Torrid  Zone,  to  recover  of  the  Sound 
steamer  City  of  Norwich,  and  the  steamtug  F.  Woodruff,  for 
damages  arising  from  a  collision  which  occurred  in  the  East  River, 
on  the  18th  day  of  June,  1874. 

While  the  pleadings  interposed  by  the  respective  vessels  are  at 
issue  upon  most,  if  not  all,  material  points,  thecase  has  been  sub- 
mitted to  me  for  determination  upon  the  deposition  of  a  single  wit- 
ness, the  master  of  the  brig,  produced  by  the  libellants.  The 
right  of  parties  to  ask  a  decision  of  the  Court  upon  the  written 
deposition  of  a  single  witness  from  one  of  the  colliding  vessels,  out 
of  many  at  hand,  cannot  be  denied ;  and  still  I  must  say  that  I 
dislike  to  be  compelled  to  determine  the  rights  of  parties  in  this 
way,  when  those  rights  are  made  to  depend  in  great  measure  upon 
the  construction  to  be  put  upon  the  expressions  of  the  witness. 
From  this  deposition  and  the  admission  of  the  pleadings,  it  appears 
that  the  brig  Torrid  Zone  was  being  towed  down  the  East 
River  upon  a  hawser  by  the  tug  Franklin  Woodruff.  The 
City  of  Norwich  was  bound  up  the  East  River,  having  come 
around  the  Battery  and  into  the  East  River  upon  a  starboard  helm. 
The  weather  was  fair,  the  tide  ebb,  and  all  vessels  could  be  easily 
seen.  When  in  the  East  River  the  City  of  Norwich  ran  across 
the  hawser  by  which  the  brig  was  being  towed  by  the  Wood- 
ruff, and  so  came  in  contact  with  the  brig,  causing  the  damage  sued 
for.  It  apppears  that  the  vessels  saw  each  other  as  they  approached, 
and  that  the  collision  arose  from  the  attempt  of  both  the  steamer 
and  the  tug  to  take  the  New  York  side  in  passing. 

On  the  part  of  the  City  of  Norwich,  it  is  contended  that  the 
tug,  having  the  City  of  Norwich  on  her  starboard  hand  as  she 
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approached,  poi1«d,  and  ran  across  the  steamer's  bow,  thus  causing 
the  collision. 

But  this  position  is  not  taken  bj  the  libellant  upon  the  argu- 
ment, does  not  appear  in  the  libel,  and  is  not  supported  by  the  wit- 
ness. On  the  contrary,  the  deposition  shows  that  the  course  of  the 
tow  was  down  the  New  York  side  of  the  river,  bearing  towards  the 
New  York  side,  while  that  of  the  City  of  Norwich  was  outside 
of  the  coui*se  of  the  tow,  and  bearing  towards  the  middle  of  the 
river  until  she  reached  the  middle  of  the  river,  and  that  afterwards 
she  neared  the  New  York  side,  so  that  when  she  struck  the  hawser 
of  the  tow  she  was  only  about  400  feet  from  the  New  York  side. 
The  channel  of  the  East  River  curves  sharply  betweeen  the  points 
at  which  these  vessels  sighted  each  other  and  the  pomtof  collision; 
and  the  course  pursued  by  the  City  of  Norwich,  as  described 
by  the  only  witness  called,  was  a  course  which  crossed  the  course  of 
the  tug  from  the  middle  towards  the  New  York  side  of  the  channel. 

No  cause  is  shown  for  taking  this  course.  For  all  that  appears, 
she  might  have  kept  in  the  middle  of  the  river,  which  the  witness 
swears  she  had  once  reached.  Had  she  done  this  no  collision  would 
have  occurred. 

Upon  this  evidence,  therefore,  I  cannot  do  otherwise  than  hold 
the  City  of  Norwich  in  fault  for  thus  crossing  towards  the  New 
York  side  before  a  tow,  seen  by  her  to  be  intending  to  pass  down 
on  that  side. 

Let  a  decree  be  entered  condemning  the  City  of  Norwich 
to  pay  the  damages,  and  dismissing  the  libel  against  the  Woodruff. 

For  libellant,  Goodrich  4*  Wheeler. 

For  the  City  of  Norwich,  7.  W.  C.  Leveridge  and  W  R. 
Beebe, 

For  the  WoodruflF,  ft.  D.  Benedict  and  A,tdrew  Stewart. 


JlrtiY,  18^5.  SOd 


The  Bark  Princess  Alexandra. 


€i^»ittn  §i»in(i  of  Jliw  fork. 

JULY,   1875. 

THE  BARK  PRINCESS  ALEXANDRA. 

Pilotage.— CoNBTBronoN  of  Stats  Law. 

The  construction  put  by  the  highest  Court  of  a  State  upon  a  law  of  the 
State  becomes  a  part  of  the  law  of  the  State,  and  is  binding  upon  the  Courts 
of  the  United  States  in  actions  depending  on  that  law,  notwithstanding  a 
different  construction  had  been  previously  put  on  the  State  law  by  the 
Supreme  Court  of  the  United  States. 

Benedict,  J.  This  is  an  action  for  off-shore  pilotage,  claimed 
by  a  pilot,  whose  services  were  first  tendered  to  the  bark  Princess 
Alexandra  and  refused.  The  right  to  recover  is  conceded  to  depend 
upon  the  question  whether  the  construction  put  upon  the  pilot  laws 
of  this  State  bj  the  Court  of  Appeals  of  this  State  in  the  late  case 
of  Gillespie  vs.  Zittlosen  (60  N.  Y.,  p.  449),  is  to  be  considered 
binding  npon  this  Court,  notwithstanding  the  fieict  that  the  Supreme 
Court  of  the  United  States,  in  Ex  parte  McNeill  (13  Wallace,  p. 
236),  previous  to  any  decision  by  the  Court  of  Appeals,  had 
placed  a  different  construction  upon  the  State  Law. 

Upon  this  question — and  I  confine  my  decision  to  the  question 
presented  by  the  advocates,  as  above  stated — my  opinion  is  that  the 
decision  of  the  highest  Court  of  the  State  of  New  York  as  to  the 
effect  of  the  pilot  laws  of  that  State,  is  to  be  treated  as  becoming 
part  of  the  law  of  the  State,  and  so  binding  upon  this  Court  in  an 
action  depending  upon  that  law. 

The  libel  is  accordingly  dismissed,  but  without  costs. 

For  libellanti  Thos.  E,  Stillman. 

For  claimant.  Dunning^  EdscM  ^  Hart,  14 
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THE  CANAL  BOAT  WILLIAM  A.  HABRIS. 

PiXiDING.— LUH.— AdVANCIB. 

A  libel  against  a  canal  boat  aUeged  that  she  waa  engaged  in  transporting 
goods  on  the  navigable  waters  of  the  port  of  New  Tork,and  was  in  need  of 
advances  to  enable  her  to  prosecute  her  business ;  and  that  the  libellant,  at 
the  request  of  her  master  and  owner,  advanced  money  to  pay  necessary  tow- 
age bills,  wharfage  bills,  and  bills  for  materials  whereby  the  boat  was  en- 
abled to  earn  freight.  The  owner  of  the  boat  excepted  to  the  libel  for 
insufficiency : 

EM,  That  the  libel  did  not  sUte  facts  sufficient  to  entitle  the  libellant  to  a 

lien  on  the  boat. 
Mere  advances  of  money  to  the  owner  of  a  vessel  do  not  create  a  lien  on  her 
in  favor  of  the  lender,  in  the  absence  of  any  agreement  for  a  lien  upon  the 
vessel,  though  the  money  be  applied  to  the  payment  of  liens  upon  the 
vessel. 

Bbnbdict,  J.  This  case  cornea  before  the  Court  upon  an  ex- 
ception to  the  libel,  upon  the  ground  that  the  &ctB  stated  do  not 
warrant  the  decree  prayed  for. 

The  allegations  of  the  libel,  material  to  be  noticed,  are  simply 
these  :  That  between  the  Ist  day  of  July  1874  and  the  18th  of 
November  of  the  same  year,  the  canal  boat  '^ William  A.  Harris" 
was  engaged  in  transporting  merchandise  on  the  navigable  waters  of 
the  port  of  New  York,  and  was  in  need  of  advances  in  order  to 
enable  her  to  prosecute  her  business;  and  that  the  libellant,  between 
the  dates  aforesaid,  at  the  request  of  the  master  and  owner  of  the 
boat,  advanced  large  sums  to  pay  the  necessary  towing  bills,  wharf- 
age and  material  bills  whereby  the  boat  was  enabled  to  earn  freight. 

Upon  these  facts  alone  the  libellant  is  not  entitled  to  a  de- 
cree.    To  say  nothing  of  the  want  of  definiteness  and  certainty 


JULY,  1875.  ail 


The  Canal  Boat  J.  M.  Welsh. 


which  the  libel  displajB,  it  wholly  fiiils  to  state  fiicts  sufScient  to 
entitle  the  libellant  to  a  lien  upon  the  vessel  proceeded  against. 
Assuming  that  the  libellant's  money  was  applied  to  the  discharge 
of  the  bills  referred  to, — and  this  is  not  stated, — still  facts  are  not 
stated  from  which  the  Court  can  see  that  such  bills  were 
liens,  nor  is  it  averred  that  they  were  so.  Further,  it  is 
not  asserted  that  there  was  any  agreement  for  a  lien,  in  pursuance 
whereof  the  libellant  advanced  his  money.  The  mere  advance 
to  the  owner  of  a  vessel,  of  money,  though  applied  by  the  owner 
to  discharge  liens  upon  his  vessel,  without  any  agreement  for  a  hy- 
pothecation of  the  vessel,  does  not  create  a  lien  in  &vor  of  the 
person  who  advances. 

The  exception  is  allowed  and  the  libel  dismissed  with  costs. 


For  libellant,  BeAe^  Wilcox  4*  Hobbs, 
For  claimants,  Owen  4*  Gray. 


JULY,  1876. 

THE  CANAL  BOAT  J.  M.  WELSH. 

TowAGS  CoNTBAOT.— Lieu. 

The  libellant  A.,  proprietor  of  aline  of  tow-boats,  filed  libels  to  recover  for  tow- 
age services  against  each  of  23  canal  boats  owned  by  E.  A  McM.  One 
suit  was  tried  as  a  test  case.  The  evidence  showed  that  an  agreement  was 
made  by  A.  to  tow  all  the  boats  of  £.  &  McM.  between  Troy  and  New  York 
daring  the  season  of  navigation  in  a  certain  year,  for  a  fixed  sum  per  trip ; 
and  it  appeared  that  the  boats  were  not  towed  singly,  but  in  fleets,  some- 
times with  the  boats  of  other  parties,  and  sometimes  by  themselves,  and 
that  the  contract  was  broken  before  the  end  of  the  season  agreed  for,  and 
suit  on  the  contract  was  begun  by  A.  in  a  State  Court. 
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Beld,  That  under  the  tenm  of  the  contract  there  was  no  lien  l»  rem  upon 
the  boat,  the  lerTice  being  rendered  in  reliance  upon  the  personal  credit  of 
£.  A  McM.,  and  the  libel  must  be 


Bbkbdict,  J.  The  termfl  of  the  contract  under  wUch  the 
libellant  AoBtin  claims  to  haye  towed  the  TeaBel  proceeded  against 
show  beyond  dispute  that  the  libellant  relied  solely  upon  the 
penonal  credit  of  Easton  k  McMahcm,  and  not  upon  the  credit  (^ 
the  boi^ts  towed. 

The  contract  is  inconsistent  with  the  idea  of  a  lien,  and.  shows 
that  a  lien  upon  the  boats  was  not  within  the  contemplaticm  of  the 
parties.  For  services  rendered  under  such  a  contract,  and  upon 
an  exclusively  personal  credit,  no  lien  exists.  The  libel  is  ac- 
cordingly dismissed  with  costs. 

For  libellant,  /.  /.  Allen. 

For  claimants,  E.  D,  McCarthy. 
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THE  STEAMSHIP  CORNWALL. 

CoLLisiOK  AT  PiXR.— Exposed  Position. 

A  bark  was  placed  aloDgside  of  Pier  17,  North  River,  so  that  her  stem  ex- 
tended beyoDd  the  end  of  the  pier,  her  master  having  notice  that  a  steamship, 
•o  long  as  to  cover  three  piers,  was  coming  into  her  berth  at  Pier  18.  The 
steamsiiip  worked  slowly  and  cautiously  into  her  berth,  and  in  so  doing 
came  in  contact  with  the  projecting  stem  of  the  bark  and  did  her  some 
damage: 

Beta,  Tliat  the  steamship  was  not  guilty  of  negligence  in  thus  coming  in  con-- 
ta<?t  with  the  bark,  and  that  she  was  not  liable  for  the  damages. 
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Bbnedigt,  J.  This  action  is  to  recover  damages  sustained  bj 
the  bark  Excelsior,  while  lying  moored  at  a  pier,  by  contact  with 
the  steamship  Cornwall. 

The  bark  was  plac  ed  alongside  pier  17,  North  Biyer,  with  her 
stem  extending  beyond  the  end  of  the  pier.  The  Cornwall  was  a 
large  steamship  endeavoring  to  reach  her  berth  at  pier  18  on  the 
other  side  of  the  slip  in  which  the  bark  was  lying.  It  was  neces- 
sary for  the  steamship  to  warp  into  her  berth;  and  in  so  doing  she 
came  up  to  the  end  obpier  17,  where  the  bark  was  lying,  inasmuch 
as  she  was  a  long  vessel  extending  in  length  a  cross  three  piers. 
As  the  bark  lay  with  her  stem  projecting  beyond  the  end  of  the  pier, 
it  was  impossible  for  the  steamship  to  come  to  the  end  of  that  pier 
without  touching  the  bark ;  and  yet  it  was  necessary  for  her  to 
come  to  the  end  of  the  pier  in  order  to  reach  her  berth.  She 
therefore  swung  slowly  and  carefully  in,  broadside  to  the  bark's 
stem.  While  thus  in  contact  some  slight  damage  was  done  to  the 
bark.  For  damages  thus  occasioned,  the  steamship  is  not  liable, 
because  the  bark  without  cause  placed  herself  in  an  exposed  place, 
.  and  one  necessarily  involving  her  contact  with  the  steamship  as  it 
occurred,  provided  the  steamship  attempted  to  reach  her  berth. 
This  position  the  bark  took  after  notice  that  the  steamship  was 
about  to  go  into  that  berth.  All  that  the  bark  could  require  of  the 
Bteamship,  under  such  circumstances,  was  the  exercise  of  all  dili- 
gence and  care  to  place  as  little  pressure  as  possible  upon  the  bark. 
This  was  exercised.  The  slight  damage  that  occurred  was  no 
more  than  the  natural  consequence  of  a  contact,  made  necessary 
by  the  action  of  the  bark,  in  placing  herself  where  she  did,  when 
.  she  had  notice  that  such  position  would  involve  contact  with  a 
steamer  about  to  come  into  the  slip.  1  find  no  negligence  on  the 
part  of  the  steamship,  and  therefore  must  dismiss  the  libel  with 
costs. 

For  libellants,  Beebe,  Wilcox  ^  Hobbs. 

FoT  claimants,  Foster  4*  TTiomson, 
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ONE  HUNDRED  AND  TWELVE  STICKS  OF  TIMBER 
AND  ONE  HUNDRED  AND  THIRTY-FOUR  PIECES 
OF  LUMBER. 

DXMUBBAGK.— ChABTSB  PaBTT  AND  BiLL  OF  LaDIKO.—LiEN.— CO0T8. 

A  schooner  was  chartered  to  bring  a  cargo  of  timber  and  lumber  from 
Savannah  to  New  York,  at  specified  rates  of  freight.  The  charter  contained 
no  clause  specially  binding  the  cargo  for  its  performance.  In  loading  the 
cargo  the  vessel  was  detained  six  days  by  default  of  the  charterer.  The 
master  signed  bills  of  lading  for  the  lumber  and  others  for  the  timber, 
which  provided  for  the  delivery  of  the  cargo  at  New  York  to  order,  on  pay- 
ment of  freight  as  per  charter :  which  bills  cam  e  into  the  hands  of  third 
parties,  who  made  advances  on  them  without  notice  of  any  claim  for 
demurrage.  On  the  arrival  of  the  vessel  in  New  York,  the  master  offered 
to  deliver  the  cargo  on  payment  of  the  freight,  and  demurrage  for  the  six 
days.  .Jhe  consignees  were  willing  and  offered  to  pay  the  freight,  but 
refused  to  pay  the  demurrage ;  whereupon  the  master  filed  a  libel  against 
the  cargo  to  recover  the  freight  and  demurrage.  The  consignees  of  the 
lumber  and  of  the  timber  intervened  and  defended  separately.  After  the 
suit  was  brought,  the  freight  on  the  lumber  was  paid. 

Held,  That  the  bills  of  lading,  when  in  the  hands  of  innocent  third  parties, 
released  the  cargo  from  all  lien  except  for  the  freight,  and  that  the  master 
should  have  delivered  the  cargo  on  being  paid  his  freight  ; 

That  the  libel,  as  against  the  lumber,  must  be  dismi  ssed,  with  .costs,  and  that, 
as  against  the  timber,  the  libellant  might  have  a  decree  for  the  freight 
due  thereon,  less  the  claimant's  costs. 

Bbnbdiot,  J.  This  action  is  to  enforce  a  lien  upon  a  cargo  of 
timber  and  lumber  for  the  amount  of  freight  and  demurrage  claimed 
to  be  due  upon  a  charter,  made  between  the  master  of  the  schooner 
Gertrude  E.  Smith  and  H.  H.  Colquit  k  Co.,  of  SavannaL  The 
qharter  fixes  the  ft^eight  at  the  rate  of  $7  on  timber,  wd  ^6  on 
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lumber,  p$r  thousand  superficial  feet,  payable  on  proper  discharge  of 
cargo,  for  each  thousand  feet  delivered.  There  is  no  clause  in  the 
charter  in  terms  binding  the  cargo  to  the  performance  of  the  con- 
tract. Under  this  clause  the  lumber  and  timber  proceeded  against 
was  loaded ;  and,  as  the  libellant  insists,  a  claim  for  six  days' 
demurrage  was  created  by  delay  on  the  part  of -the  charterer  in 
loading  the  yesssel.  After  the  loading  was  completed,  the  master 
issued  bills  of  lading  for  the  timber  and  the  lumber,  respectively, 
which  provided  for  &  delivery  to  order  in  New  York  on  paying 
fireight  as  per  charter-party.  These  bills  of  lading  contain  no  other 
reference  to  the  charter,  and  make  no  mention  of  a  claim  for  demur- 
rage. Afterwards  these  bills  came  into  the  hands  of  two  parties  in 
New  York,  who  made  advances  upon  them,  without  notice  of  the 
existence  of  any  other  charge  upon  the  cargo  except  that  for 
fi'eight,  at  the  rates  of  $7  and  $6  per  thousand  feet,  as  stated  in 
the  bills  of  lading.  Upon  the  arrival  of  the  cargo  in  New  York, 
delivery  was  tendered,  on  payment  of  fi^ight  and  demurrage. 
The  holders  of  the  bills  of  lading  offered  to  pay  fi'eight,  but  reftised 
to  pay  the  demurrage;  whereupon  the  shipmaster  libelled  the 
cargo  for  the  fireight  and  demurrage.  The  holders  of  the  bills  of 
lading  intervened  and  defended  separately.  Upon  these  &cts  the 
question  to  be  determined  is,  whether  the  shipmaster  was  entitled 
to  hold  this  merchandise  as  against  the  holders  of  the  bills  of 
lading,  not  only  for  the  fii^eight  named  in  the  bills  of  lading,  but 
also  for  the  amount  of  the  demurrage,  which  he  claimed  to  have 
shown  to  have  become  due  by  reason  of  the  charterer's  delay  in 
loading. 

This  question  I  must  determine  adversely  to  the  libellant 
Such  bills  of  lading  as  were  in  this  instance  given,  in  the  hands  of 
innocent  third  parties  who  have  advanced  upon  the  faith  of  them, 
have  the  effect  to  release  the  merchandise  from  any  lien,  except 
for  the  fireight  Consequently,  the  master  had,  as  against  the 
claimants,  no  lien  on  the  cargo  for  the  demurrage,  and  should  havQ 
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delivered  it  upon  payment  of  freight.  It  appears  that,^a8  reBpects 
the  lumber,  there  has  been  ^a  jEiill  payment  of  the  freight  on  that 
since  the  commencement  of  this  action.  Th3  freight  upon  the 
timber  has  not  yet  been  paid.  It  also  appears  that  the  consignees 
of  both  the  lumber  and  the  timber  were  at  all  times  ready  and 
willing  to  pay  the  freight  upon  receipt  of  the  cargo. 

The  decree  will  accordingly  be,  that  the  libel  against  the  lumber 
be  dismissed,  with  costs  to  be  taxed ;  and  that,  as  against  the  tim- 
ber, the  libellant  recover  the  freight  according  to  the  bill  of  lading, 
less  the  claimant's  taxed  costs. 

For  libellant,  W.  W.  Goodrich. 

For  claimant  of  the  timber,  Beebe,  Wilcox  4*  Hobbs, 

For  claimant  of  the  lumber,  O.  H.  WeUer. 


JULY,  1876. 

THE  STEAMSHIP  HAROLD  HAARFAGER. 

Bill  of  Ladiho.—Dischabgs  of  Caboo.— Coopebags.— Dahags. 

Cement  was  shipped  in  a  steamship  under  an  ordinary  biU  of  lading.  When 
it  was  being  discharged,  the  hcadn  came  out  of  some  of  the  barrels,  and 
some  were  found  with  loosened  staves,  so  that  cement  escaped  from  them 
on  the  dock,  which  was  gathered  up  and  replaced,  but  so  as  to  be  injured 
by  an  admixture  of  dirt.  The  loose  cad^s  were  re-coopered  on  the  dock ; 
a  portion  of  them,  while  waiting  to  be  coopered,  were  left  on  the  dock 
oyer  night,  and  being  insufficiently  covered,  the  cement  was  injured  by 
rain. 

Meld,  That  it  was  the  duty  of  the  ship  to  have  had  the  casks  coopered  in  the 
hold,  if  that  was  necessary  to  prevent  the  escape  of  their  contents  while 
bein^  dischar^d  ; 
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That,  eTen  if  the  casks  had  become  loose  in  the  hold,  by  being  made  of  green 
wood  and  shrinking  excessiyely  from  the  heat  of  the  hold,  which  was  not 
proved,  that  would  not  discharge  the  ship  from  her  liability  for  a  failure  to 
put  them  in  proper  landing  order  before  discharging  them  ; 

That  the  ship  was  liable  for  the  cement  lost,  and  for  the  damage  to  what  was 
injured  by  rain  and  by  being  carelessly  mixed  with  dirt. 

A  Steamer  brought  a  qnantitj  of  Portland  cement,  shipped  un- 
der an  ordinary  bill  of  lading,  and  unloaded  it  at  a  dock  in  the 
East  River.  Many  barrels  of  cement  had  the  heads  stove  in  and 
staves  loosened,  and  cement  escaped  on  the  dock  in  quantities,  ivhich 
was  afterwards  scraped  up  to  fill  the  depleted  barrels,  without  much 
care  to  keep  it  clean.  Some  barrels  that  were  in  bad  condition 
were  re-coopered  in  the  hold,  and  landed  safely ;  others  were  not, 
and  were  refilled  and  coopered  on  the  dock.  There  was  so  much 
waste  that  all  the  barrels  could  not  be  refilled.  A  number  of  bar- 
rels stood  over  night  on  the  dock  awaiting  the  coopers,  and  were 
covered  with  a  canvas,  but  not  sufficiently  to  protect '  them  firom 
damage  by  rain  that  occurred.  The  consignees  complained  to  the 
stevedore  and  the  officer  in  charge  of  the  ship,  during  the  unload- 
ing; and  afterwards  brought  this  suit  for  damage  and  loss  of  the 
cement 

For  libellants,  Hmckins  ^  Cathren, 

For  claimants,  Btitler^  StiUman  4*  Hubbard. 

Bbnbbict,  J.  The  demand  in  this  case  is  based  upon  a  bill  of 
lading  in  ordinary  form,  which  acknowledges  the  receipt  of  2,000 
barrels  of  Portland  cement  in  good  order  and  condition.  The 
answer  avers  that  the  casks  in  which  the  cement  was  packed 
were  improperly  coopered,  whereby  some  of  the  cement  escaped 
into  the  ship's  hold ;  that  this  was  careftilly  taken  out  and  well  and 
securely  coopered  up  in  barrels ;  that  many  of  the  cement  barrels 
suffered  firom  the  ordinary  wear  of  the  voyage,  and  these  were 
coopered  and  made  tight,  and  the  whole  cargo  in  good  order  and 
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condition,  was  then  delivered  to  the  libellants ;  and  that  libellants 
•oatained  no  damage. 

The  prooft  show  that  while  the  caaks  of  cement  were  being  landed 
from  the  ship,  the  heads  came  out  of  many  of  th^pi,  and  qnantilies 
of  cement  escaped  from  these  and  from  other  casks  upcm  the  dock, 
which  was  scraped  ap  and  replaced  in  the  casks  before  deliverj. 
It  is  also  proved  that  cement  was  Ibst  in  this  way — some  casks 
when  refilled  being  found  not  to  contain  the  lEall  quantity  shipped. 
The  value  of  the  cemetft  in  the  refilled  casks  was  also  in  some  cases 
impaired  by  the  admixture  of  dirt  gathered  in  the  scraping  up  the 
cement  from  the  dock.  The  weight  of  the  evidence  also  is  that  89 
casks  were  detained  on  the  dock  awaiting  the  ship's  cooper,  and 
while  tliore  were  insecurely  covered,  so  that  the  cement  was  dam- 
aged by  rain  wluch  fell  during  the  night.  The  pro  of  is  msufficient 
to  show  tliat  the  casks  in  which  the  cement  was  shipped  were  different 
from  ordinary  casks,  or  were  incapable  of  sustaining  the  ordinary 
wear  of  such  a  voyage  without  injury.  It  is  beyond  dispute,  that 
either  from  the  loose  condition  of  the  casks,  or  fix)m  the  way  in 
which  they  were  handled,  quantities  of  the  cement  escaped  in  the 
landing,  whence  damage  arose. 

The  ship  avers  no  peril  of  the  seas ;  she  proves  no  inherent  defect 
in  the  casks.  It  was  her  duty  to  cooper  the  casks  in  the  hold,  if 
that  was  necessary  to  enable  her  to  land  them  without  losing  the 
contents.  Her  obligation  to  handle  them  so  as  not  to  injure  the 
contents  is  also  clear.  Her  liability  is  therefore  the  same,  whether 
the  loss  arose  from  the  loose  condition  of  the  casks  when  placed  in 
the  slings,  or  from  bad  handlmg  afterwards. 

It  was  suggested  on  the  trial,  but  not  proved,  that  the  casks 
were  constructed  of  green  wood  and  that  heat  in  the  hold  had  shrunk  • 
the  staves,  so  that  the  heads  and  staves  were  loosened.  It  is 
unnecessary  to  decide  what  would  be  the  effect  upon  the  ship's 
Uability,  if  proof  had  been  given  of  the  existence  in  the  wood  of  the 
casks  of  an  excessive  liabilily  to  shrink  under  the  ordinaiy  heat  of  a 
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ship's  hold.  It  might  well  be  that  sach  a  condition  would  be  an  in- 
herent defect  that  would  absolve  the  ship  firom  liability  for  the  con- 
tents of  casks  lost  in  the  ship's  hold.  But  even  such  proof  would  not 
eJccuse  the  carrier  for  contents  lost  on  the  dock  in  the  landing,  when 
that  loss  could  be  prerented  bj  the  serrices  of  a  cooper  in  tightening 
the  staves  and  heads  of  the  casks  before  putting  them  in  the  slings. 

In  this  case  the  obligation  to  cooper  the  casks  in  the  bold  is 
admitted  by  the  answer,  and  this  duty  is  alleged  to  have  been  per- 
formed by  the  ship.  The  defense  set  up  is  performance.  Upon 
the  evidence  the  contract  was  not  performed,  and  the  libellant  is 
entitled  to  recover  the  amount  of  the  damage  arising  from  the  loss 
of  cement  from  the  casks  refilled,  firom  the  destruction  of  the  con- 
tents of  89  casks  wet  while  on  the  dock,  and  from  any  diminution 
in  value  arising  firom  the  admixture  of  dirt  scraped  firom  the  dock  in 
the  process  of  refilling. 

Let  a  reference  be  had  to  ascertain  the  amount  of  the  loss  accord- 
ing to  this  opinion. 


JULY,  1876. 

THE  CANAL-BOAT  CAPT.  GEO.  W.  WRIGHT. 

Salvage. 

A  canal  boat,  which  had  been  cast  off  from  a  tow  and  was  adrift  in  Long 
Islanck  Sound,  was  picked  up  by  a  boat's  crew  of  fifteen  persons  from 
Northport,  and  was  libelled  for  salvage.  The  vessel  was  appraised  and 
bonded  at  J|400. 

Eeld^  That  such  services  to  such  boats  in  the  Sound  ought  to  be  encouraged ; 
and  the  salvage  was  fixed  at  60  per  cent,  of  the  stipulated  value. 
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Bekbbict,  J.  This  is  an  action  for  salvage.  The  seryices 
consisted  in  going  out  into  Long  Island  Sound  fix)m  Northport  to 
bringinacanalboat,  known  to  have  gone  adrift  from  a  tow.  It  is 
conceded  to  be  a  case  of  salvage.  The  only  question  submitted  is 
as  to  the  amount 

The  increasing  navigation  of  the  Sound  by  canal  boats  towed  by 
tugs  involves  considerable  danger  to  the  canal  boats  when  the  tows 
are  caught  by  heavy  weather.  The  boats  are  then  often  cast  adrift, 
and  when  adrift  and  abandoned,  as  they  generally  are,  are  in  great 
peril,  owing  to  their  inability  by  reason  of  their  construction  to  with- 
stand  the  seas,  and  their  liability  to  go  to  pieces  if  they  strike  the 
shore.  I  consider,  therefore,  that  encouragement  should  be  held  out 
to  persons  along  the  Sound  to  offer  prompt  and  efficient  aid  to  canal 
boats  so  situated,  in  order  that  these  boats,  in  case  of  disaster,  may 
as  soon  as  possible  be  placed  beyond  the  power  of  the  sea.  In  view 
of  this  consideration,  and  looking  at  all  the  circumstances  of  the 
present  case,  including  the  fiict  that  the  value  is  small  and  some 
fifteen  persons  are  to  share  in  the  salvage,  I  consider  it  a  case  in 
which  to  award  fifty  per  cent,  of  the  value  of  the  boat  as  proper 
salvage. 

The  value  of  the  boat  has  been  fixed  by  a  regular  appraisement 
at  $400,  and  the  stipulation  for  value,  which  now  represents  the 
boat  in  this  Court,  is  for  that  amount.  The  decree  must  therefore 
be  for  $200  and  costs. 

If  the  salvors  do  not  agree  upon  the  division  of  this  sum  between 
themselves,  they  may  present  that  question  to  me,  upon  a  statement 
of  the  names  of  the  salvors  and  the  bets  material  to  be  stated. 

For  libellants,  Thomas  Young. 

For  claimant,  Benedict,  Taft  4*  Benedid. 
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JULY,  1875. 

THE  STEAMSHIP  OLD  DOMINION. 

Collision  in  Hampton  Roads— Stkambb  and  Sohoonbb— Danobbous 

Mancbuybb. 

Three  schoonen  were  running  into  Hampton  Roads  in  the  night,  all  heading 
west  north  west  for  the  Thimble  Light.  A  steamship  bound  out  from 
the  Roads  passed  the  two  first  scliooners  on  her  port  side,  but  came  in  col- 
lision with  the  third,  which  was  about  a  quarter  of  a  mile  astern,  and  which 
struck  her  on  her  starboard  bow  nearly  at  right  angles  and  was  sunk  by  the 
collision.  The  schooner  alleged  that  she  kept  her  course  and  that  tlie 
steamer,  which  was  on  her  port  hand,  starboarded  her  wheel  and  ran  across 
her  bows.  The  steamer  alleged  that  the  schooner  was  on  her  starboard  hand; 
that  she  starboarded  to  giTe  her  more  room,  and  that  the  schooner  changed 
her  course  by  porting  her  helm  and  endeavored  to  cross  the  steamer's  bows 
and  thus  caused  the  collision : 

ffeld,  That  the  attempt  to  pass  between  the  two  schooners  was  a  dangerous 
manoeuvre,  which  caused  the  collision,  and  for  which  the  steamer  was  liable, 
whether  the  attempt  arose  from  an  error  of  judgment  on  the  part  of  her 
officers  or  from  their  f^ure  to  observe  the  third  schooner,  with  which  she 
collided. 

On  the  evening  of  the  11th  of  November,  1874,  the  schooner 
Louise  Crockett,  which  had  put  to  sea  from  Hampton  Roads,  meet- 
ing threatening  weather,  put  back  to  Hampton  Roads,  and  when 
within  a  mile  or  two  of  the  Thimble  Light  was  sunk  by  a  collision 
with  the  steamship  Old  Dominion,  which  was  bound  out  from  Nor- 
folk to  New  York.  The  owners  of  the  schooner  and  of  the  cargo 
on  board  her  filed  separate  libels  to  recover  their  damages. 

On  behalf  of  the  schooner  it  was  alleged  that  the  schooner  had  the 
regulation  lights  set  and  was  sailing  on  her  port  tack  for  the  Thimble 
Light,  heading  west  north   west  with  the  wind  north  east;  that 
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the  head  light  of  the  steamer  was  seen  about  two  miles  off,  bearing 
one  or  two  points  on  the  schooner's  port  bow ;  that  the  schooner 
kept  her  course,  and  the  steamer  approached',  showing  first  her  green 
light  and  then  the  green  and  red  lights ;  that  the  steamer  then 
changed  her  course  and  ran  across  the  schooner's  bows,  showing  her 
green  light  only,  and  the  yeseels  struck,  the  schooner  striking  the 
starboard  bow  of  the  steamer  nearly  at  right  angles. 

On  behalf  of  the  steamer  it  was  alleged  that  shortly  after  pass- 
ing the  Thimble  Light,  while  heading  east  by  south  on  her  course 
down  the  Bay,  the  red  and  green  lights  of  the  schooner  were  seen 
about  a  point  and  a  half  or  two  points  on  the  starboard  bow ;  that 
shortly  thereafter  the  schooner's  red  light  shut  in  and  the  steamer's 
helm  was  at  once  put  to  starboard  to  pass  the  schooner  starboard  to 
starboard,  and  then  the  schooner  ported  her  helm  and  changed  her 
course  to  cross  the  steamer's  bows  and  ran  into  the  steamer,  whose 
engines  were  not  stopped  till  after  the  collision. 

It  appeared  in  the  eyidence  that  there  were  two  other  schooners, 
the  Maggie  and  Lucy  and  the  Greene,  which  were  running  into 
Hampton  Roads  ahead  of  the  Crockett,  all  three  running  on  about 
the  same  line  for  the  Thimble  Light,  and  that  the  steamer  passed 
them  on  her  port  side.  The  Greene  was  about  a  quarter  of  a  mile 
ahead  of  the  Crockett. 

For  Ubellants,  W.  W.  Goodrich. 
For  claimants,  Choen  4*  &ray. 

Bbnbdict,  J.  I  have  examined  the  evidence  in  these  cases  in 
the  light  of  the  arguments  presented  by  the  respective  advocates, 
and  am  satisfied  that  the  collision  in  question  arose  firom  an  attempt 
on  the  part  of  the  steamship  to  pass  between  the  schooner  Crockett 
and  the  schooner  Greene,  thus  crossing  the  bows  of  the  Crockett, 
when  she  should  have  gone  under  her  stem.  As  the  schooners 
were  sailing,it  was  not  safe  to  attempt  to  pass  between  the  schooners, 
nor  was  there  any  reason  for  making  the  attempt. 
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It  may  be  that  the  attempt  arose  simply  from  an  error  in  juds- 
ment  on  L  part  of  those  navigating  the  steamship,  although  my 
mind  inclines  strongly  to  the  belief  that  it  arose  from  the  fact  that 
the  attention  of  those  on  the  steamship  was  devoted  to  the  two 
schooners  ahead  of  the  Crockett,  and  that  the  last  vessel  was  not  seen 
till  the  steamer  was  just  upon  her.  The  positive  evidence  of  those 
on  the  steamship  may  perhaps  be  explained  by  their  supposing  that 
there  were  but  two  instead  of  three  schooners  following  each  other. 
However  this  may  be,  the  liability  of  the  steamship  is  the  same 
whether  her  course  arose  from  error  of  judgment  or  the  &ilure  to 
see  that  the  Crockett  was  following  behind  the  Greene. 

Let  decrees  be  entered  in  favor  of  the  libellants,  with  an  order 
of  reference  to  ascertain  the  amount  of  the  loss. 


^fixthtxn  §iMict  of  §[m  fork. 
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Collision  m  St.  Cla.ib  Rivkb.— Tug  and  Tow.— Vebbel  at  Ancbob. 

The  schooner  O.,  going  down  the  St.  Clair  River,  had  anchored  ahout  two 
miles  above  the  Flats,  just  below  a  bend  in  the  river.  While  so  lying,  she 
was  struck  by  the  schooner  8.,  which  with  two  other  schooners  was  being 
towed  down  the  river  by  the  tug  M.  It  did  not  appear  in  evidence  what 
was  the  agreement  under  which  the  S.  was  beincc  towed.  The  M.  having 
taken  hold  of  the  vessels,  assumed  the  control  of  them  and  proceeded  down 
the  river,  each  vessel  being  manned  by  her  own  crew.  The  tug  and  the 
first  schooner  passed  safely  by  the  O.,  but  the  S.  ran  into  her.  When  the 
coHlsion  was  imminent,  the  master  of  the  tug  gave  directions  to  the  crews 
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of  Um  TeMelB  in  tow,  and  there  was  no  fault  in  the  Beamanahip  of  the  crew 

of  the  8.    The  owner  of  the  O.  filed  a  libel  against  the  S.  alooe  to  recoyer 

the  damages. 
ffeU  That,  in  the  absence  of  any  proof  as  to  the  agreement  for  the  service, 

or  as  to  the  nsage  on  the  river,  it  could  not  be  said  that  the  tug  was  under 

the  control  of  the  vessels  constituting  her  tow  ; 
That,  under  the  drcumatances,  it  was  nqi^ligence  for  the  tug  to  attempt  to 

pass  the  bend  with  more  than  one  vessel  in  tow,  and  that  this  could  have 

been  known  in  season  to  have  avoided  the  collision ; 
That  the  tug  and  not  the  S.  was  the  principal  in  the  transaction,  and  that  the 

8.  was  not  liable. 

Wallaob,  J.  This  libel  is  filed  by  the  owner  of  the  schooner 
Onondaga  to  recover  damages  for  a  collision  on  the  St  Clair  River, 
and  the  important  question  is,  whether  the  Swallow  or  the  tug 
Masters,  which  had  the  Swallow  in  tow,  is  responsible  for  the 
damages. 

Owing  to  a  jam  of  boats,  which  had  occurred  on  the  river  at 
'*  the  FUts,"  the  Onondaga  was  unable  to  proceed  down  the  river, 
and  cast  anchor  about  two  miles  above  the  Flats  and  a  short  dis- 
tance below  a  bend  in  the  river.  Subsequently  the  barge  Kilder- 
house  cast  anchor  above  the  Onondaga.  A  number  of  other  vessels 
and  barges  had  cast  anchor  below  the  Onondaga,  some  of  them  quite 
near  her,  and  others  lay  at  various  points  between  her  and  the  Flats. 
The  Swallow,  bound  on  a  voyage  irom  Chicago  to  Buffiilo,  was 
taken  in  tow  by  the  tug  at  the  entrance  of  the  St.  Clair  River,  to 
be  towed  through  the  river.  Two  other  schooners  were  also  taken  in 
tow  by  the  tug,  and  the  tug  and  tow  proceeded  down  the  river,  the 
schooner  Sardinia  being  next  the  tug,  and  attached  by  cable  to  the 
latter's  stem,  the  Swallow  next,  attached  by  cable  to  the  Sardinia's 
stem,  and  the  Preston,  attached  by  cable  to  the  Swallow's  stem,  was 
last.  The  tug  and  tow  passed  safely  by  the  Eilderhouse,  and  the 
tug  and  the  Sardinia  also  passed  safely  by  the  Onondaga,  but  the 
Swallow  struck  her,  causing  the  damages  for  which  the  action  is 
brought. 
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Under  the  circumstances,  it  was  not  practicable  for  a  tug  to 
pass  safely  below  the  bend  of  the  river  with  more  than  one  yessel 
in  tow,  and  the  proofi  justify  the  conclusion  that  this  was  known,  or 
could  with  reasonable  circumspection  have  been  known,  to  those  in 
charge  of  the  tug  and  of  the  schooner  in  tow,  in  sufficient  season  to 
have  prevented  the  collision.     Without  giving  the  reasons  for  such 
conclusion,  it  suffices  for  prese!it  purposes  to  say,  that  were  the 
action  against  the  tug,  I  should  have  no  difficulty  in  ordering  a 
decree  for  the  libellant.  No  negligence  is  imputed  to  those  in  charge 
of  the  Swallow  in  the  management  of  their  vessel,  or  in  the  prosecu- 
tion of  the  voyage,  except  such  as  is  to  be  implied  from  the  fact  that 
they  knew,  or  should  have  known,  that  a  tug  with  more  than  one 
vessel  in  tow  could  not  safely  proceed  down  the  river  below  the  bend 
when  the  channel  was  obstructed  to  the  extent  it  then  was  by  the 
various  vessels  lying  at  anchor.  It  remains,  then,  to  ascertain,  as  in 
all  cases  where  the  question  is  whether  a  tug  or  vessel  in  tow  is 
responsible  for  a  collision,  which  of  the  two  was  the  principal  and 
which  the  servant.     This  must  be  determined  as  a  question  of  fact, 
and  depends  upon  the  circumstances  of  the  particular  case.     While 
it  may  be  conceded  that  in  England  the  tow  is  to  be  considered  the 
principal,  and  while  some  of  our  own  courts  have   followed  the 
English  rule,  the  weight  of  authority  here  seems  opposed  to  any 
inflexible  presumption  upon  the  question.    As  was  said  in  Sturgis  vs. 
Boyer,  (24  How.  122,)  **by  employing  a  tug  to  transport  their  vessel 
from  one  point  to  another,  the  owners  of  the  tow  do  not  necessarily 
constitute  the  master  and  crew  of  the  tug  their  agents  in  performing 
the  service."     Upon  this,  as  upon  all  other  issues  in  the  case,  the 
burden  of  proof  is  upon  the  libellant.     The  only  evidence  he  has 
offered  upon  it  may  be  briefly  recapitulated  as  follows  :    The  Swal- 
low, together  with  two  other  vessels,  was  taken  in  tow  by  the  tug 
at  the  entrance  of  the  river ;  the  tug  and  each  vessel  of  the  tow  was 
manned  by  its  own  crew ;  without  any  consultation  apparently,  the 
tug  assumed  control  of  the  vessels,  and  proceeded  down  the  river, 

16 
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each  crew  upon  their  own  veasel ;  they  attempted  to  pass  between 
the  veaaelfl  lying  at  anchor ;  they  passed  one  yessel  safely,  and 
danger  of  collision  with  the  Onondaga  becoming  imminent,  the 
master  of  the  tug  gave  directions  to  the  crews  of  the  tow;  and  with- 
out &ult  in,  the  seamanship  of  the  Swallow's  crew,  she  collided  with 
the  Onondaga. 

Upon  this  evidence,  in  the  absence  of  any  proof  as  to  the  terms 
of  the  agreement  for  the  service  to  be  performed  by  the  tug,  and  of 
any  proof  as  to  the  xisage  upon  the  river  in  question,  it  cannot  be 
said  that  the  tug  was  under  the  control  of  the  vessels  constituting 
her  tow.  All  the  facts  would  indicate  that  the  vessels  were  under 
the  control  of  the  tug,  except  that  each  vessel  was  manned  by  its 
own  crew ;  and  while  that  circumstance  has  been  emphasized  in 
some  of  ^e  decided  cases  as  important,  it  is  not  controlling  here, 
because  it  is  quite  apparent,  that  all  that  was  expected  of  the  crews 
of  the  vessels  was,  that  each  vessel  should  be  so  navigated  as  -to 
respond  to  the  manoeuvres  of  the  tug.  The  co-operation  between 
the  tug  and  vessels  of  the  tow  seems  similar  in  its  character  to 
that  between  tugs  and  tows  composed  of  barges  or  canal-boats ;  in 
which  instances  it  is  held  that  the  tug  is  to  be  deemed  the  master. 
(  The  Express^  1  Blatch.  865.)  The  facts  present  a  case  analogous 
in  all  its  aspects  to  that  of  Sprotd  vs,  Hemvngtoay^  14  Pick.  1. 
where  a  vessel  on  the  Mississippi,  manned  by  her  own  crew,  while 
in  tow  of  a  steamer,  collided  with  another  vessel,  and  a  recovery 
against  the  owners  of  the  vessel  was  denied. 

There  is  another  view  of  the  case  which  presents  a  cogent  argu- 
ment against  the  right  of  the  libellant  to  recover  against  the  Swal- 
low. It  would  not  be  contended  that,  by  the  joint  participation  of 
the  vessels  in  the  towage  service  to  be  rendered  by  the  tug,  the 
owners  of  any  one  of  the  vessels  constituted  the  masters  and 
crews  of  the  others  of  the  tow  their  agents  in  the  transaction ;  and 
yet,  upon  the  proofe,  a  recovery  could  be  urged  against  the  Preston 
or  the  Sardinia  with  equal  propriety  as  against  the  Swallow.     The 
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masters  of  the  Preston  and  the  Sardinia  were  as  culpable  as  the  mas- 
ter of  the  Swallow.  The  collision  resulted  not  from  any  exclasive 
&ult  in  the  management  of  the  Swallow,  but  from  not  dividing  the 
tow,  after  the  perils  of  the  voyage,  if  continued  jointly,  became 
apparent.  If  the  master  of  either  vessel  could  have  required  the 
tow  to  be  divided,  those  of  the  Sardinia  and  Preston  could  have 
done  so  as  well  as  the  master  of  the  Swallow ;  for  if  the  tug  was 
the  servant  of  the  Swallow,  it  was  also  of  the  Sardinia  and  Preston, 
and,  if  either  vessel  of  the  tow  was  the  principal,  all  of  them  were 
principals.  Co-principals  are  liable  tor  the  act  of  each  one  engaged 
in  a  joint  enterprise,  unless  the  act  is  so  exclusively  that  of  one  of 
them  only  that  the  other  cannot  be  deemed  to.  participate  in  it.  The 
Swallow  was  not  the  offending  thing,  merely  because  she  was  the 
object  which  collided  with  the  Onondaga,  (Taney,  Gh.  J.,  21  How. 
194)  ;  if  the  collision  was  through  her  &ult,  she  was ;  if  not,  she 
was  only  the  passive  instrument  of  the  injury.  These  considerations 
go  fiur  to  sanction  the  proposition,  that  when  a  tug  has  several  ves- 
sels in  tow  she  should  be  presumed  to  be  the  principal  in  the  absence 
of  countervailing  evidence. 

The  case  is  to  be  distinguished  from  those  where  both  the  tug 
and  the  tow  are  liable,  as*where  those  in  charge  of  the  respective 
vessels  jointly  participate  in  their  control  and  management,  and 
both  participate  in  the  fault  which  is  the  cause  of  the  collision. 
Such  are  cases  where  the  tug  is  insufficiently  manned  or  equipped 
for  the  service,  and  negligence  can  be  imputed  to  the  owners  of  the 
tow  on  the  ground  that  the  motive  power  employed  by  them  was 
inadequate.  In-  these  cases  the  liability  does  not  turn  upon  the 
relation  of  the  parties,  but  upon  the^fault  which  caused  the  injury. 
Here,  unless  the  Swallow  was  the  principal,  her  master  had  no 
authority  to  require  the  tug  to  stop  and  divide  the  tow,  and  he  was 
not^  therefore,  in  fsbult. 

These  considerations  lead  to  the  conclusion  that  the  libellant 
cannot  recover.  Accordingly  it  is  ordered  that  the  libel  be  dis- 
missed with  costs. 
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BANKRUPTS. 

▲PPBOPBIATIOK  OP  FUKD— SUBROGATION— JOINT  AND  8BPABATB  IflTATl. 

F.,  one  of  the  finn  of  F.  D.  &  Co.,  endorsed  paper  of  the  firm  to  raise monej 
for  the  firm,  and  pledged  secmities  belonging  to  himself,  as  security  for  its 
payment.  The  firm  afterwards  became  bankrupt.  After  the  adjudication 
in  bankruptcy,  the  holders  of  the  paper  sold  the  securities  then  pledged, 
and  realized  on  the  sale  $18,281,  being  $104  more  than  the  amount  due  on 
the  notes.  The  individual  estate  of  F.  proved  insuflicient  to  pay  his 
individual  debts,  and  the  individual  creditors  insisted  that  the  amount 
realized  from  the  securities  thus  sold  should  be  appropriated  from  the  fund 
belonging  to  the  joint  estate,  to  that  of  tlie  separate  estate : 

MM,  That,  where  there  are  two  classes  of  creditors  having  a  common  debtor, 
who  has  several  funds,  and  one  class  of  creditors  can  resort  to  all  of  them, 
while  the  other  can  resort  to  only  part  of  them,  the  former  sliall  take  pay- 
ment out  of  the  fund  to  which  they  can  resort  exclusively,  so  that  both 
classes  may  be  protected ;  and  if  the  former  resort  to  the  fund  common  to 
both  classes,  to  the  loss  of  the  latter,  the  latter  are  entitled  to  be  siibstituted 
in  place  of  the  former,  to  the  extent  of  the  deprivation  to  which  they  have 
been  subjected ; 

That,  under  this  principle,  the  holders  of  the  notes  in  question  might  have 
surrendered  the  securities  and  resorted  to  either  the  joint  estate  or  the 
separate  estate  ; 

That  the  rights  of  the  parties  were  not  changed,  because  the  holders  of  the 
notes  satisfied  them  by  a  t^e  of  the  securities  instead  of  resorting  to  the 
joint  estate  in  bankruptcy ;  and  the  separate  creditors  were  to  be  substituted 
to  the  right  of  the  holders  of  the  notes,  to  enforce  payment  from  the  joint 
estate; 

That  payment  will  not  be  permitted  in  equity  to  operate  as  an  extinguish- 
ment, as  against  those  equitably  entitled  to  substitution  in  place  of  tlie  party 
receiving  payment ; 

That  the  assignee,  therefore,  must  ai^iropriate  to  the  separate  estate  of  F.  the 
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$104  of  surplus  moneys  arising  on  the  sale  of  the  securities,  and  such  further 
sum  as  might  arise  from  the  dividends  of  the  Joint  estate,  as  upon  a  debt 
proved  against  the  Joint  estate  of  $18,177,  the  amount  of  the  notes,  accru- 
ing as  of  the  date  of  the  sale  of  the  securities. 

Wallacb,  J.  For  the  purpose  of  raising  money  for  the  firm 
of  Foot,  Doud  k  Co.,  the  above  named  bankrupts,  Foot,  one  of  the 
firm,  endorsed  their  paper,  and  pledged  securities  belonging  to 
himself  individually  as  collateral  for  payment  of  the  paper.  After 
the  adjudication  of  bankruptcy  herein,  the  holders  of  the  notes  sold 
the  securities  thus  pledged,  and  realized  upon  the  sale  the  sum  of 
$18,281,  being  $104  in  excess  of  the  amount  due  upon  the  notes. 
The  separate  creditors  of  Foot  now  represent  that  his  separate 
estate  is  insufficient  to  pay  his  individual  debts,  and  insist  that  the 
amount  realized  from  the  securities  thus  sold,  be  appropriated  from 
the  fund  belonging  to  the  joint  estate  to  that  of  the  separate  estate 
of  Foot.  They  maintain,  that  it  was  the  duty  of  the  assignee  in 
bankruptcy  to  have  exonerated  the  separate  estate  from  the  lien  of 
the  pledgees  out  of  the  funds  of  the  joint  estate ;  and  they  urge  that, 
in  any  event,  Foot,  as  surety  for  the  firm,  when  the  notes  were  paid 
by  the  sale  of  his  property,  became  subrogated  to  the  claims  of  the 
holders  of  the  notes,  and  entitled  to  prove  the  amount  of  the  notes 
against  the  joint  estate ;  and  that  this  demand  enures  to  the  benefit 
of  his  separate  estate,  which  should  be  credited  by  the  assignee 
with  ratable  dividends  on  the  amount. 

There  are  technical  difficulties  in  the  way  of  obtaining  relief 
upon  either  of  these  theories.  The  assignee  would  not  have  been 
justified  in  applying  the  moneys  of  the  joint  estate  to  discharge  a 
lien  upon  the  property  of  the  separate  estate,  even  where  the 
lien  was  created  for  the  benefit  of  the  firm  ;  and  if  Foot  as  surety 
became  subrogated  to  the  rights  of  the  holders  of  the  notes,  and 
therefore  entitled  to  prove  their  amount,  the  rule  which  precludes  a 
partner  from  proving  his  individual  debt  in  competition  with  the 
joint  creditors,  would  defeat  the  separate  estate  from  deriving  any 
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benefit  tluroagh  tbe  olaim  of  Foot  Bat  it  seeniB  clear,  that  the 
eqaitiee  of  the  separate  creditors  can  be  worked  oot  upon  &miliar 
principles,  and  a  result  attained,  which,  in  view  of  the  conditi<Hi  of 
the  two  estates,  is  highly  desirable. 

Where  there  are  two  classes  of  creditors,  having  a  common 
debtor  who  has  several  funds,  and  one  class  of  the  creditors  can 
resort  to  all  the  funds,  while  the  other  can  resort  only  to  part  of 
them,  the  former  shall  take  payment  out  of  the  fund  to  which  they 
can  resort  exclusively,  so  that  both  classes  may  be  protected ;  and 
if  the  former  resort  to  the  fund  common  to  both  classes,  to  the  loss 
of  the  latter,  the  latter  are  entitled  to  be  substituted  to  the  extent 
of  the  deprivation  to  which  they  have  been  subjected,  in  the  place 
of  the  former.  This  principle  has  been  frequently  applied  where 
specific  liens  exist  in  &vor  of  different  creditors  upon  property  of  the 
same  debtor ;  and  the  rule  is  the  same,  where  the  parties  are  cred- 
itors of  diffisrent  debtors,  where,  as  between  the  debtors,  equity 
demands  that  one  of  them  should  discbarge  the  debt  in  exoneration 
of  the  other  (Dorr  vs.  Shaw,  4  John.  Ch.  17 ;  Story's  Eq.  $  642, 
648 ;  Ex-parte  Kendall,17  Ves.  521 ;  Neff  vs.  Miller,  8  Barr.  847; 
Stirling  vs.  Brightbill,  5  W.  229).  The  doctrine  applies  in  all 
cases  of  marshalling  equitable  assets ;  and  its  application  to  assets 
in  bankruptcy,  which  are  to  be  administered  upon  equitable  princi- 
ples, is  peculiarly  appropriate. 

In  the  present  case,  after  the  adjudication  of  bankruptcy,  the 
holders  of  the  notes  might  have  surrendered  the  collaterals,  and 
resorted  to  either  of  two  funds  to  obtain  payment ;  as  creditors  of 
the  firm,  they  could  have  proved  against,  andishared  in,  the  joint 
estate ;  and  as  creditors  of  Foot,  they  could  have  proved  against, 
and  shared  in,  his  separate  estate ;  and,  if  they  had  surrendered,  the 
collaterals  would  have  enured  to  the  benefit  of  the  separate  estate, 
because  the  firm  were  the  primary  debtors  and  Foot  was  a  surety. 
The  holders  of  the  notes  could  not  have  been  compelled  to  elect  as 
to  which  fund  they  should  pursue ; — the  rule  in  England,  which 
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requires  creditors  of  both  the  joint  and  separate  estate  in  bank- 
ruptcy to  elect,  not  obtaining  here.  (Ez-parte  Famum,  6  Law 
Repr.  21 ;  Meade  vs.  Nat  Bank  of  Fayetteville,  6  Blatch.  180 ; 
Emery  vs.  Canal  Nat.  Bank,  7  N.  B  R.  217.)  The  joint  creditors, 
therefore,  could  not  have  been  heard  to  complain  if  the  holders  of 
the  notes  had  chosen  to  obtain  satis£EU!tion  out  of  the  joint  estate ; 
and  no  equities  exist  on  their  part,  to  countervail  those  of  the  sep- 
arate creditors  of  Foot.  On  the  other  hand,  if  the  holders  of  the 
notes  had  surrendered  their  collaterals,  and  resorted  to  the  ^parate 
estate  of  Foot  by  proving  their  claims  in  bankruptcy,  the  creditors 
of  his  separate  estate  would  have  been  entitled  to  be  substituted  in 
the  place  of  the  holders  of  the  notes,  and  allowed  to  prove  the  notes 
against  the  joint  estate. 

The  rights  of  the  parties  are  not  changed  because  the  holders  of 
the  notes  satisfied  them  by  a  sale  of  the  securities,  instead  of  resort- 
ing to  the  joint  estate  in  bankruptcy.  By  the  course  taken,  the 
separate  estate  has  been  diminished  to  the  extent  that  satis&ction 
might  have  been  obtained  from  the  joint  estate ;  and  to  that  extent 
the  separate  creditors  have  been  deprived  of  a  fund,  in  which  they 
were  entitled  to  equitable  priority  as  against  a  class  of  creditors  who 
had  resort  to  another  fund,  which,  as  between  the  debtors,  was  the 
primary  fund  for  payment.  Upon  the  principles  referred  to, 
the  separate  creditors  are  to  be  substituted  to  the  rights  of 
the  holders  of  \he  notes  to  enforce  payment  from  the  joint  estate  in 
bankruptcy.  The  technical  satisfaction  of  the  notes  by  the  pro- 
ceeds of  the  securities,  does  not  stand  in  the  way ;  for  payment  will 
not  be  permitted  in  equity  to  operate  as  an  extinguishment  as 
against  those  equitably  entitled  to  substitution  in  the  place  of  the 
party  receiving  payment  (Eddy  v.  Traver,  6  Paige,  521 ;  Morris 
V.  Oakford,  9  Barr.  498 ;  Richardson  v.  Washington  Bank,  3 
Mete.  586). 

Applying  these  principles  to  the  present  case,  a  result  is  reached 
which  does  no  injustice  to  either  class  of  creditors;   and  which 
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aflfords  a  signal  illasti  ation  of  the  benign  vigor  of  the  rules  of  equity. 
The  assets  of  the  primary  debtors  will  be  appropriated  to  the  rat- 
able payment  of  all  their  creditors,  i^nd  those  of  the  separate  part- 
ner to  his  creditors ;  while  the  holders  of  the  notes,  protected  in  the 
exercise  of  their  rights,  will  have  so  enforced  them  as  not  needlessly 
to  prejudice  the  rights  of  other  creditors. 

A  decree  is  ordered  that  the  assignee  appropriate  to  the  separate 
estate  of  Foot  the  surplus  arising  upon  the  sales  of  the  securities, 
and  such  further  sum  as  may  arise  from  the  dividends  of  the  joint 
estate,  as  upon  a  debt  proved  against  such  joint  estate  pf  $18,177, 
accruing  as  of  the  date  of  the  sale  of  the  securities. 

For  feiiiioners,'  Messrs.  W.i^  J.  D,  Keman. 
For  assignee,  Messrs.  Dennison  ^  Everett. 


^mWkttXk  §\Mti  of  %m  f  ark* 

AUGU8T,  1876. 

IN  THE  MATTER  OF  HENRY  N.  MORGAN,  A  BANK- 
RUPT. 

Appkaranos  or  Counbkl. 

There  is  no  legal  objection  to  the  appearance  by  counsel,  who  has  previously 
acted  as  counsel  for  the  bankrupt,  as  counsel  for  a  creditor  whose  claim  is 
under  re-examination. 

The  register  in  this  case  certified  to  the  Court  that,  on  the  re- 
examination of  the  claim  of  Tale  &  Co.,  alleged  creditors  of  the 
bankrupt,  Mr.  Pelton,  who  had*  appeared  in  all  the  proceedings  as 
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counsel  for  the  bankrupt  and  was  still  acting  as  such,  appeared  as 
counsel  for  Yale  k  Co.;  and  that  the  creditor  who  had  required  the 
reexamination  of  such  claim  objected  to  such  appearance  for  Yale  k 
Co.,  bj  reason  that  such  counsel  occupied  the  antagonistic  position 
of  counsel  for  the  bankrupt.  And  the  register  certified  to  the 
Court  this  question  :  '^Does  any  legal  objection  exist  to  Mr.  Pelton's 
acting  as  counsel  for  the  claimants,  Yale  k  Co.,  on  the  ground  that 
he  is  the  counsel  for  the  bankrupt?"  with  his  opinion  thereon,  as 
follows:  "The  objection  is  one  that  it  might  be  very  material  for  the 
claimants  to  consider ;  but  it  is  not  perceived  how  the  &ct  stated  as 
the  foundation  of  it  can  work  injury  to  the  objector,  nor  that  the 
choice  made  by  the  claimants,  is  to-be  forbidden  by  the  Court." 

Blatcuford,  J.     I  concur  in  the  conclusion  of  the  register. 


AUGUST,  1875. 

IN  THE  MATTER  OF  PHILIP  FRANKLIN,  AN 

ALLEGED    BANKRUPT. 

Act  of  Bankruptcy — Evidence. 

Creditors  alleged,  as  an  act  of  baakruptcy,  that  the  alleged  bankrupt,  being 
possessed  of  a  stock  of  goods  worth  about  $7,500,  sold  it  to  his  wife  for 
about  $5.000 ;  that  he  afterwards  claimed  to  have  lost  the  $5,000;  and  that 
the  sale  was  made  with  intent  to  delay,  defraud  and  hinder  .his  creditors. 
The  only  evidence  offered,  to  prove  the  allegations,  was  proof  of  a  state- 
ment  by  the  bankrupt  himself  that  he  had  so  sold  the  goods,  it  being  a  part 
of  the  same  statement  that  he  had  received  the  $5,000  and  lost  it : 

Jffeld,  That,  if  the  statement  was  good  to  prove  the  fact  of  the  sale,  it  also 
proved  the  fact  of  the  loss,  and  that,  in  the  absence  of  any  other  evidence,  no 
act  of  bankruptcy  M-as  established. 
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BliASCHTOU),  J.  The  cnlj  aet  of  bukrapley  alleged  is,  that 
the  debtor  aoli  a  itod[  of  goodK  irorth  aboat  $7,500,  to  hk  wife,  for 
about  $5,000 ;  that  he  aacrwaida  elaoned  to  ha^e  lost  the  $5,000 ; 
that  the  aale  trae  jnade  b j  him  with  intent  to  delaj,  defraud  and 
hinder  hie  eieditorB;  and  that  he  claims  he  owes  only  about  $4,- 
500,  bat  is  unable  to  paj  his  creditots  in  foil,  and,  because  cl  the 
loss  of  the  $5,000,will  not  beable  to  paj  mors  than  25  oents  on  the 
dollar  of  his  indebtedness.  The  petition  allies  that  the  debtor 
was  possessed  of  a  stock  of  goods  of  the  Tslue  of  about  $7,500,  but 
no  passing  of  any  such  goods  from  the  possession  of  the  debtor  to 
that  of  his  wife  is  shown,  nor  any  possession  of  them  by  the  wife, 
nor  the  &ot  of  any  sale.  It  is  not  shown  that,  if  there  was  a  sale, 
it  was  not  for  full  value,  or  that  there  was  any  fraudulent  intent  in 
it  The  only  eTidence  of  any  sale  is  the  statement  of  the  debtor  to 
that  eJBbct  But  it  was  part  of  the  same  statement,  that  he  had  re- 
ceived the  $5,000  and  lost  it.  The  statement,  if  good  to  prove  one 
fact,  is  good  to  prove  the  other.  It  is  not  otherwise  shown  that  the 
debtor  had  the  $5,000.  The  petition,  while  alleging  that  the  debtor 
sold  the  goods  for  $5,000,  does  not  allege  that  he  did  not  lose  the 
$5,000.  It  only  alleges  that  he  claims  to  have  lost  it.  It  is  not 
shown  that  he  did  not  lose  it.  If  there  were  any  evidence  that  he 
had  the  $5,000,  other  than  his  own  statement,  put  in  evidence  on 
the  part  of  the  creditors,  that  he  had  it  and  lost  it,  he  might  proper- 
ly be  called  upon  to  show,  by  his  own  oath,  the  circumstances  of  the 
loss.  As  it  is,  the  creditors  have  proved  that  the  debtor  sold  goods 
for  $5,000  and  lost  the  money  casually  or  by  robbery.  That  is  no 
act  of  bankruptcy.     No  intent  to  defraud  by  the  sale  is  shown. 

The  petition  is  dismissed,  with  costs. 

A,  Loring  Cuahinff,  for  the  creditors. 
Char  Us  Wehle,  for  the  debtor. 
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AUGUST,  1875. 

IN  THE  MATTER  OF  ERWIN  G.  COMSTOCK,  A 

BANKRUPT. 

FowBB  OF  Register. — Oath  of  Confobmitt.— Evidence. 

The  oath  of  conformity,  prescribed  by  section  5113  of  the  Revised  Statutes 
of  the  United  States  as  necessary  to  be  taken  and  subscribed  by  a  bankrupt 
before  his  discharge,  maybe  taken  by  him  before  any  register,  or  any  com- 
missioner of  a  Circuit  Ck)urt  of  the  United  States  at  any  place  within  the 
district  of  such  register  or  commissioner. 

Such  oath  is  evidence^  within  the  meaning  of  section  5008  of  the  Revised 
Statutes. 

The  register  haying  charge  of  this  case  certified  to  the  Goart 
as  follows : 

^'In  the  above  entitled  matter,  the  bankrupt,  who,  before  and  at 
the  time  of  his  adjudication,  resided  in  the  county  of  Greene,  in 
this  district,  has  remoyed  out  of  said  district,  to  another  State. 

He  now  petitions  for  his  discharge,  and  proposes,  for  the  sake  of 
his  personal  convenience,  to  take  the  oath  of  conformity,  an  essen- 
tial and  an  indispensable  requisite  to  his  discharge,  before  a  register 
not  in  charge  of  the  case,  and  not  acting  for  nor  at  the  request  of 
the  register  in  charge,  and  at  a  time  and  place  other  than  that  for 
which  notice  of  hearing  has  been  published  and  seryed  on  the  cred- 
itors who  have  proyen  debts. 

A  register  can  pass  the  last  examination  of  the  bankrupt, 
(Reyised  Statutes  of  the  United  States,  sec.  4998,  sub.  10),  and 
administer  the  oath  of  conformity  (  sec.  5118).  By  section  5007, 
'  any  register  may  act  in  the  place  of  any  other  register  appointed 
by  and  for  the  same  District  Court.' 

It  appears  to  me,  the  oath  of  conformity  should  be  taken  before 
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the  register  in  chargd  of  the  ease,  or  a  register  of  the  -same  dia* 
trict,  acting  for  him ;  that,  otherwise,  a  register  is  .unauthorized  to 
act  therein,  and,  therefore,  the  oath  before  him  voald  be  irregular 
and  void. 

The  remarks  of  Judge  Lowell  in  In  re  Hazelton,  2d  National 
Bankruptcj  Register,  at  bottom  of  page  85,  do  not  seem  to  me  to 
harmonixe  with  the  requirements  of  the  bankruptcy  katutes." 

Blatchford,  J.  The  requirement  of  section  5118  is,  that 
''  the  bankrupt  must  take  and  subscribe  an  ooth  "  to  a  certain 
specified  effect.  The  register  before  whom  the  proceedings  are 
pending  can  administer  such  oath,  for  he  is  expressly  authorized, 
by  section  4998,  '*  to  administer  oaths  in  all  proceediugs  before 
him."  But  it  by  no  means  follows  that  the  oath  cannot  be  taken 
before  a  register  other  than  the  one  before  whom  the  proceedings 
are  pending,  even  though  he  be  a  register  of  another  District, 
provided  he  administers  the  oath  within  the  District  for  which  he  is 
a  register.  Section  5003  provides  that  '^  evidence  or  examination 
in  any  of  the  proceedings  under  this  title  may  be  taken  before 
♦  *  *  a  register  in  bankruptcy  *  *  *  in  writing, 
before  a  commissioner  of  the  Circuit  Court,  or  by  affidavit."  Section 
5004  provides,  that  a  register  '^  shall  have  power  to  administer 
oaths  in  all  cases  and  in  relation  to  all  matters  in  which  oaths  may 
be  administered  by  commissioners  of  Circuit  Courts."  These  sec- 
tions warrant  such  a  practice.  The  '^  oath "  in  question  is  "evi- 
dence." The  expression,  "a  register  in  bankruptcy,"  in  section 
5008,  is  not  limited  to  the' register  before  whom  the  proceedings  are 
pending  or  to  a  register  of  the  District.  By  section  945,  "  affidavits, 
when  required  or  allowed  in  any  civil  cause,  in  any  Circuit  or  Dis- 
trict Court,  may  be  taken  by  a  commissioner  of  the  Circuit  Court 
for  the  District"  It  has  been  the  practice  in  this  District,  to  allow 
the  oath  in  question  to  be  taken  before  a  register  or  a  commissioner 
of  a  Circuit  Court  of  the  United  States,  at  any  place  within  the 


SEPTEMBER,  1875.  237 


In  the  matter  of  Edward  T.  Wood,  a  Bankrupt. 


District  of  such  register  or  commissioner.  Such  practice  is  proper. 
The  taking  of  such  oath  in  no  manner  trenches  upon  the  duty  or 
function  of  the  register  before  whom  the  proceedings  ard  pending, 
to  pass  the  last  examination  of  the  bankrupt,  nor  is  the  officer  who 
administers  such  oath  to  be  regarded  as  thereby  acting  in  place  of 
such  register,  within  the  meaning  of  section  5007. 


SEPTEMBER,  1875. 

IN  THE  MATTER  OF  EDWARD  T.  WOOD,  A 

BANKRUPT. 

TiMJE  OF  Application  for  Disohabox. 

W.  was  adjudged  a  bankrupt  on  March  2d,  1868.  His  application  for  a  dis- 
charge was  not  made  till  June  19th,  1869.  A  debt  was  proved  and  assets 
came  to  the  hands  of  the  assignee  : 

Ifeldy  That,  under  the  decision  of  the  Circuit  Court  for  theNortliern  District  of 
New  York,  in  In  Be  Sloan  (13  Blatch.  67),  the  application  was  made  too 
late,  and  that  nd  discharge  could  be  granted  in  the  case. 

All  applications  for  discharge  must  be  made  within  one  year  from  the  adjudi- 
cation. Where  no  debts  have  been  proved,  or  no  assets  have  come  to  the 
hands  of  the  assignee,  the  application  may  be  made  after  the  expiration  of 
sixty  days  from  the  adjudication.  Where  debts  have  been  proved,  and 
assets  have  come  to  the  bands  of  the  assignee,  the  application  may  be 
made  after,  but  not  till  after,  the  expiration  of  six  months  from  the  adjudica- 
tion. 

Blatchford,  J.  The  adjudication  of  bankruptcy  in  this  case 
was  made  March  2d,  1868.  The  application  for  a  discharge  was 
not  made  till  June  19th,  1869.  Under  thd  recent  ruling  of  Mr. 
Justice  Hunt,  (concurring  with  the  opinion  of  Judge  Wallace),  in 
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Ibe  OM0  d/n  r#  Sloan,  in  the  Northern  District  of  New  York  (13 
filAleh.  67),  the  ai^Ucation  wu  made  too  late,  becaofle.  not  made 
within  one  jear  from  the  time  of  the  adjudication.  Mr.  Joatice  Hant 
iaji :  "  The  anthoritj  to  apply  for  a  diaobarge  rests  entirelj  upon 
section  29.  It  must  necessarily  be  taken  with  the  limitations  in  that 
section  contained.  The  only  right  to  apply,  there  given,  is  to  be 
exercised  within  <me  year  from  the  time  of  the  adjadication.  In  my 
judgment,  this  applies  to  all  cases,  whether  there  are  debts  proved, 
or  assets  received,  or  not  It  is  a  case  of  limited  anthority,  and 
there  is  no  power  to  grant  a  discharge,  unless  it  is  applied  for  within 
the  time  prescribed.  The  excuse  of  the  bankrupt  for  the  delay  is  a 
reasonable  one,  and,  if  there  was  power,  I  should  accept  it  as  satis- 
fiM^tory.''  It  has  heretofore  been-the  practice  of  this  Court  to  allow 
applications  for  discharge  to  be  made  after  the  expiration  of  one 
year  from  the  adjudication  of  bankruptcy,  in  cases  where  the  two 
circumstances  concurrecT,  that  debts  had  been  proved,  and  assets  had 
come  to  the  hands  of  the  assignee,  the  construction  given  by  this 
Court  to  section  29  of  the  Act  (section  5108  of  the  Revised 
Statutes)  being,  that  the  application  within  one  year  from  the  adju- 
dication was  required  only  where  no  debts  had  been  proved  or  no 
assets  had  come  to  the  hands  of  the  assignee;  that,  where  either  of 
those  circumstances  existed,  the  application  might  be  made  at  any 
time  after  the  expiration  of  sixty  days  from  the  adjudication,  and 
within  one  year  from  the  adjudication ;  and  that,  where  debts  had 
been  proved  and  assets  had  come  to  the  hands  of  the  assignee,  a  dis^ 
charge  might  be  applied  for  at  any  time  aft;er  the  expiration  of  six 
months  from  the  adjudication,  and  even  aft;er  the  expiration  of  one 
year  from  the  adjudication.  Li  the  present  case  a  debt  was  proved, 
and  assets  had  come  to  the  hands  of  the  assignee.  Therefore,  under 
the  former  rulings  of  this  Court,  the  application  was  in  time,  although 
not  made  until  more  than  15  months  after  the  adjudication.  But 
the  decision  in  In  re  Sloan  is  that  of  the  Circuit  Court,  in  review 
of  the  decision  of  the  District  Court,  and  is  controlling  on  this  Court. 
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It  is  to  the  efiect  that  the  proper  interpretation  of  the  statute  is, 
that  all  applications  for  discharge  must  be  made  within  one  year 
firom  the  adjudication ;  that,  where  no  debts  have  been  proved,  or  no 
assets  have  come  to  the  hands  of  the  assignee,  the  application  may 
be  made  after  the  expuration  of  sixty  days  from  the  adjudication ; 
and  that,  where  debts  have  been  proved,  and  assets  have  come  to 
the  hands  of  the  assignee,  the  application  may  be  made  after,  but 
not  until  after,  the  expiration  of  six  months  from  the  adjudication. 
Under  this  construction,  no  discharge  can  be  granted  in  this  case. 
The  question  is  one  of  the  power  and  jurisdiction  of  the  Court,  and 
hot  one  depending  upon  the  opposition  of  a  creditor. 


iS.  G.  Courtney,  for  the  bankrupt. 


SEPTEMBER,  1876. 

THE  SCHOONER  CHRISTOPHER  COLUMBUS. 

Collision  in  Dock— Nkglioknok— Links— Costs. 

A  small  schooner,  the  C.  C,  moored  for  the  winter  outside  another  vessel  at 
a  pier  in  Haverstraw  Bay,  broke  adrift  during  a  storm  and,  before  fresh 
lines  were  made  fast  so  as  to  hold  her,  ran  into  a  canal  boat  lying  on  the 
other  side  of  the  slip,  broke  her  [fastenings  and  beached  her.  The  canal 
boat  was  not  in  charge  of  any  person,  and  before  the  owner  came  back  to 
the  town  had  become  a  wreck.  He  made  some  effort  to  discover  who  did 
the  damage,  but  could  not  find  out  anything  for  more  than  a  year.  Then  he 
libelled  the  schooner: 

Meldf  That,  upon  the  evidence,  the  schooner  was  in  fault,  not  being  properly 
fastened,  and  not  using  due  diligence  in  getting  out  fresh  Hnes  when  her 
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bow  fwta  gave  way,  and  therefore  the  libelhint  must  recover  his  damages. 
Lines,  intended  to  hold  a  vessel,  so  fastened  that  they  must  be  cast  off  when 

a  strain  comes  upon  them,  are  no  lines. 
Costs  must  be  awarded  the  libel lant,  notwithstanding  liis  delay  in  bringing 

his  suit,  because  of  the  willingness  shown  by  the  claimant  to  keep  him  in 

ign(M'ance  as  to  who  did  the  damage. 

The  schooner,  Christopher  Columbus,  owned  by  parties  in 
Hayerstraw,  N.  Y.,  was  hiid  up  for  the  winter  at  a  dock  in  Haver- 
straw  Bay.  ^  She  was  fiistened  by  a  bow  line  to  the  dock  and  other 
lines  to  a  vessel  inside  of  her.  Daring  a  storm  her  bow-line  parted 
and  she  swung  round  so  as  to  threaten  damage  to  the  other  vessel, 
whereupon  the  other  lines  were  cast  off,  and  she  drifted  across  the 
slip,  struck  a  canal  boat  lying  fastened  to  the  pier  on  the  other  side, 
broke  her  fastenings,  knocked  off  her  cabin  and  did  some  other  dam- 
age before  those  on  board  the  schooner  got  out  fresh  lines  to  hold 
her.  The  canal  boat  was  also  laid  up  for  the  winter  and  was  with- 
out a  keeper,  her  captain  and  owner  having  gone  to  the  interior  of 
the  State,  and  the  schooner's  men  did  not  attempt  to  make  her  hst 
again.  She  gradually  worked  up  on  the  beach  and  before  spring 
went  to  pieces,  no  one  paying  attention  to  her.  After  some  time 
the  owner  heard  of  his  loss,  came  down  to  Haverstraw,  and  made 
inquiries  to  find  who  did  the  damage ;  but  no  one  could  or  would 
give  him  the  information  till  a  year  and  seven  months  after  the 
accident,  when  he  filed  a  libel  against  the  schooner  to  recover  his 
damages. 

For  libellant,  R.  D,  Benedict  and  Thomas  C.  Campbell 
For  claimant,  EUioi  F.  Shepard. 

Bbnedict,  J.  This  is  an  action  brought  to  recover  for  injuries 
to  the  canal  boat  J.  P.  Hewitt,  caused  by  a  collision  between  that 
vessel  and  the  schooner  Christopher  Columbus,  which  occurred  at 
Haverstraw  in  1870.  It  appears  that  those  two  vessels  had  been 
laid  up  for  the  winter  between  a  dock,  called  the  West  Dock,  and 
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another  called  Peck's  Dock,  at  Hayerstraw.  The  canal  boat  lay 
above  West's  Dock,  and  the  schooner  lay  above  her,  but  on  the  opposite 
side  of  the  slip,  moored  alongside  another  vessel,to  which  vessel  she 
was  &stened,  as  well  as  to  Peck's  Dock.  On  the  morning  of  the 
accident  a  wind  arose,  by  which  the  fasts  of  the  schooner  were 
broken  and  she  was  carried  across  the  slip  and  against  the  canal 
boat,  causing  the  injuries  complained  of. 

Two  questions  of  fact  are  raised  by  the  evidence,  upon  which  the 
liability  of  the  schooner  depends,  viz.:  whether  the  schooner  was 
properly  secured,  and  whether  the  drifting  of  the  schooner  against 
the  canal  boat  could  have  been  prevented  by  the  exercise  of  due 
diligence,  after  the  &sts  were  broken.     Upon  both  these  questions 
my  opinion  is  adverse  to  the  schooner.     The  evidence  shows,  that 
while  the  schooner  had  lines  sufficiently  strong  to  hold  her  if  prop- 
erly fastened,  she  was  so  fastened  as  to  make  her  safety  depend 
upon  a  single  part  of  a  three-inch  hawser,  run  to  a  spile  on  the  dock. 
There  were  other  lines  out  to  the  schooner  which  lay  inside,  but 
when  the  head  line  parted  it  became  necessary  to  cast  them  off  to 
avoid  damage  to  that  schooner.     If  these  lines  had  been  run  to  the 
dock,  instead   of  to^he  schooner  inside,  it  can  hardly  be  doubted 
that  the  vessel  would  not  have  gone  adrift.     Lines,  so  fastened  that 
they  must  be  cast  off  when  the  strain  comes  upon  them,  are  no  lines. 
The  fact,  that  of  the  two  vessels  moored  on  the  lower  side  of  Peck's 
Dock,  only  the  smaller  and  lighter  vessel  broke  adrift,  also  leads  to 
'  the  conclusion  that  some  defect  existed  in  the  fastening  of  the  lighter 
vessel.     I  find,  therefore  that  the  drifting  of  the  schooner  was  the 
result  of  negligence  in  omitting  to  have  more  fastenings  from  the 
schooner  to  the  dock  forward.    It  seems  also  to  me  that  reasonable 
activity  on  the  part  of  those  upon  the  Columbus,  when  the  bow  line 
parted,  would  have  enabled  them  at  that  late  time  to  have  run  a  line 
to  the  dock  and  thus  to  have  held  the  vessel.    If  this  be  so,  there  is 
also  negligence  in  this  regard. 

I  must,  therefore,  award  to  the  libellant  his  damages  sustained  by 

16 
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the  collision  in  qae3tioa,aQd  he  most  also  recover  his  costs.  I  should 
reftiae  him  costs  because  of  the  delay  iu  instituting  his  action,  were 
it  not  that  the  evidence  indicates  a  willingness  on  the  part  of  the 
claimant,  to  say  the  least,  that  the  inquiries  made  to  ascertain  the 
names  of  the  parties  responsible  for  the  damage  should  prove  un- 
successful,— as  they  did,  according  to  the  evidence,  for  a  year  and 
nine  months.  s 

Decree  for  libellant,  with  order  of  reference  to  ascertain  the 
amount 


OCTOBER,  1875. 

IN  THE  MATTER  OF  ALEXANDER  CHISOLM  AND 
EDWARD  WILLIS,  BANKRUPTS. 

Equitable  Likn.— Trust  and  Xbustbb. 

Certain  real  estate  in  Georgia  was  conveyed  to  Edward  Willis,  as  trustee,  in 
trust  to  and  for  tlie  sole  and  separate  use,  benefit  and  behoof  of  Elizabeth  L . 
Willis,  his  wife,  "  for  and  during  the  term  of  her  natural  life,  free  from  the 
debts,  liabilities  or  contracts  of  her  present  or  any  future  husband,  with 
remainder  at  her  death  to  her  children  then  in  life  by  the  said  Edward 
begotten ;  «  «  «  but,  should  the  said  Elizabeth  L.  die,  leaving  no 
child  or  issue  of  a  child  by  the  said  Edward  begotten,  then  with  remainder 
to  the  said  Edward  and  his  heirs  in  fee  simple  :  provided  always,  that  the 
trustee  for  the  time  being,  may  at  any  time,  by  deed,  in  which  Elizabeth 
L.  Willis  voluntarily  joins,  sell  and  convey,  mortgage,  or  exchange  the 
premises  aforesaid,  re-investing  the  proceeds  of  such  sale  subject  to  the 
same  uses  and  trusts."  On  May  80th,  1870,  Willis,  as  trustee  under  the  fore- 
going deed,  joined  with  his  wife  in  conveying  the  premises  to  one  Rogers, 
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for  $9000  cash,  and  a  note  of  Rogers  for  $9000,  This  note  and  $2715  of 
the  $8000  cash  were  received  by  Willis,  and  were  by  him  used  for  the 
benefit  of  the  firm  of  Willis  &  Chisolm,  of  Charleston,  S.  C,  of  which  he 
was  a  member.  On  June  80th,  1870,  he  delivered  to  his  wife  a  deed  of 
real  estate,  which  had  been  executed  by  one  Johnston  to  the  firm,  with  this 
endorsement  on  the  deed,  made  by  him  :  **  For  value  received,  we  hereby 
transfer  all  our  right,  title,  and  interest  to  Mrs.  E.  L.  Willis,  to  better 
secure  her  for  money  d^)osited  with  us,  (Signed)  Willis  &  Chisolm."  The 
money  referred  to  was  the  proceeds  of  the  conveyance  to  Rogers.  Bank- 
ruptcy proceedings  were  taken  against  the  firm  in  January,  1872,  and  an 
assignee  was  appointed.  Mrs.  Willis  claimed  a  lien  on  the  real  estate  con- 
veyed to  the  firm  by  Johnston.  On  the  assignee's  application,  that  real 
estate  was  sold,  free  from  the  lien,  and  the  proceeds  were  paid  to  the 
assignee  to  abide  the  determination  of  the  Court  as  to  the  lien  of  Mrs. 
Willis :  ' 

Heldy  That  Mrs.  Willis  had  only  a  life  interest  in  the  real  estate  conveyed  to 
her  husband,  as  trustee,  or  in  the  proceeds  thereof ;  that  she,  therefore,  had 
no  title  to  the  proceeds  of  the  conveyance  to  Rogers ;  and  that  she,  there- 
fore, had  no  money  on  deposit  with  the  firm  of  Willis  &  Chisolm,  on  June 
SOth,  1870 : 

That  her  claim,  whatever  it  was,  was  against  Willis  alone,  and  he  could  not 
appropriate  the  firm's  property,  as  against  the  firm's  creditors,  to  secure 
such  claim ;  and  that  she,  therefore,  had  no  claim  or  lien  on  the  fund  in 
question. 

The  assignee  in  this  case  presented  a  petition  to  the  Court,  set- 
ting  forth  that  the  bankrupts  were  the  owners  of  certain  real  estate, 
in  Richmond  County,  Georgia ;  that  Mrs.  Elizabeth  L.  Willis, 
the  wife  of  one  of  the  bankrupts,  claimed  to  have  a  claim  or  lien 
upon  such  property ;  and  that  he  had  received  an  offer  for  the  pur- 
chase of  the  property ;  and  he  prayed  the  order  of  the  Court  that 
the  property  might  be  sold  free  and  clear  from  all  claims  and  liens 
of  Mrs.  Willis,  and  that  the  proceeds  might  be  paid  into  Court,  sub- 
ject  to  any  claim  of  hers,  to  be  thereafter  adjudicated  upon  by  the 
Court.  On  this  petition,  an  order  was  entered,  authorizing  the  sale  as 
prayed,  and  referring  it  to  the  clerk  to  take  proofs  in  respect  to  the 
nature,  extent  and  validity  of  the  lien  or  claim  of  Mrs.  Willis  upon 
the  premises  or  the  proceeds  thereof    The  property  was  sold  by  the 
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assignee  for  $4,500,  and  the  money  was  paid  into  the  hands  of  the 
assignee.  The  evidence  showed  that  the  bankrupts,  preyions  to 
June,  1870,  were  in  partnership,  in  Charleston,  8.  C,  under  the 
name  of  Willis  &  Chisolm ;  and  that  the  property  which  had  been 
sold  by  the  assignee  was  conveyed  to  the  firm  by  Adam  Johnston, 
by  deed  dated  January  7th,  1870,  recorded  28th  March,  1870. 
On  the  back  of  that  deed  was  the  following  endorsement,  made  by 
Willis : 

"  80th  June,  1870. 

For  value  received,  we  hereby  transfer  all  our  right,  title,  and 
interest  to  Mrs.  E.  L.  Willis,  to  better  secure  her  for  money  depos- 
ited with  us. 

(Signed)  Willis  a  Chisolm. 

Witness,  B.  F.  Huqeb." 

The  evidence  further  showed,  that,  on  November  6th,  1868, 
George  W.Evans  conveyed  to  Edward  Willis  trustee,certain  premises 
in  Richmond  County,  Georgia,  therein  described,  which  conveyance 
was  in  said  deed  stated  to  be  in  trust.  The  terms  of  the  trust  fully 
appear  in  the  opinion  of  the  Court  On  the  30th  of  May,  1870,  Mr. 
Willis,  as  trustee  under  the  deed  from  Evans,  joined  with  his  wife 
in  conveying  to  one  Rogers  the  premises  described  in  the  foregoing 
deed,  and  another  tract  of  land  of  50  acres,  described  as  being  in 
the  hands  of  Mr.  Willis  as  trustee  under  a  deed  from  one  Green. 
Rogers,  the  purchaser,  paid  $8,000  in  cash,  on  the  14th  of  June, 
1870,and  gave  his  note  for  $8,000  more.  Of  the  $3,000  paid  in  cash, 
$2,715,  and  also  the  note  for  $8000,  were  received  by  Mr.  Willis, 
and  were  used  by  him  for  the  purposes  of  the  firm  of  Willis  k 
Chisolm,  and  this  money  and  the  note  formed  the  money  referred  to 
in  the  endorsement  on  the  deed  from  Johnston  to  Willis  &  Chisolm ; 
and  it  was  for  this  money  that  Mrs.  Willis  claimed  the  lien  upon  the 
property  sold  by  the  assignee,  by  virtue  of  the  delivery  to  her  of 
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the  deed  from  Johnston  to  Willis  &  Chisolm,  and  the  endorsement 
thereupon. 

For  Mrs.  Willis,  Hawkins^  Bamett  ^  Pannes, 
For  the  assignee,  C.  TF.  Bangs, 

Blatchford,  J.  The  deed  of  November  6th.  1863,  made  by 
Evans,  conveys  to  "  Edward  Willis,  as  tmstee,  as  hereinafter  set 
forth,"  the  premises  therein  described,  being  131  94-100  acres,  and 
22  93-100  acres.  The  habendum  is  to  "  Edward  Willis,  trustee, 
his  successors  and  assigns,  forever,  in  trust,  nevertheless,  to  and  for 
the  sole  and  separate  use,  benefit  and  behoof  of  Elizabeth  L.  Willis, 
wife  of  the  said  Edward,  for  and  during  the  term  of  her  natural 
life,  free  from  the  debts,  liabilities  or  contracts  of  her  present  or  any 
future  husband,  with  remainder  at  her  death  to  her  children,  then 
in  life,  by  the  said  Edward  begotten,  or  who  have  issue  alive  at  that 
time,  the  issue  of  any  deceased  child  taking  the  parent's  proportion- 
ate share;  but,  should  the  said  Elizabeth  L.  die,  leaving  no  child  or 
issue  of  a  child,  by  the  said  Edward  begotten,  then  with  remainder 
to  the  said  Edward  and  his  heirs  in  fee  simple :  provided,  always, 
that  the  trustee  for  the  time  being  may,  at  any  time,  by  deed,  in  which 
Elizabeth  L.  Willis  voluntarily  joins,  sell  and  convey,  mortgage,  or 
exchange  the  premises  aforesaid,  reinvesting  the  proceeds  of  such 
sale,  subject  to  the  same  uses  and  trusts,  and,  from  time  to  time, 
when  needful  or  advisable,  sell  and  exchange,  or  otherwise  dispose 
of^  in  a  similar  way,  any  other  property  held  under  the  provisions 
of  this  deed  :  and  provided  further,  that  the  separate  receipt  of  the 
said  Elizabeth  L.  shall  be  a  full  and  sufficient  discharge  to  the 
trustee  for  the  time  being,  for  the  yearly  income  of  the  trust 
estate." 

It  is  apparent,  from  these  provisions  of  the  deed,  that  Mrs.  Willis 
bad  only  a  life  interest  in  the  property,  and  was  to  receive  only  its 
"  yearly  income  ;  "  that  Mr.  Willis  was  trustee,  under  the  deed,  not 
merely  to  receive  the  income  of  the  property,  and  pay  such  income 
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to  Mrs.  Willis  during  her  life,  but  also  to  dispose  of  the  property 
after  her  death,  by  turning  it  over  to  her  then  living  children  by 
him,  and  the  issue  of  her  dead  children  by  him,  and,  in  default  of 
any  such  takers,  by  turning  it  over  to  himself,  in  fee  simple.  If  it 
eibould  be  sold  by  him,  as  trustee,  its  proceeds  were  to  be  reinvested 
by  him,  subject  to  the  same  uses  and  trusts,  and  these  provisions 
were  to  apply  to  all  property  held  under  the  provisions  of  the  deed. 
Mrs.  WiUis  had  no  right  or  title  to  the  property,  or  to  its  principal 
or  capital,  or  to  the  proceeds  of  its  sale,  but  only  a  right  to  receive 
the  income  from  the  property  or  from  the  proceeds  of  its  sale.  The 
property,  and,  if  it  were  sold,  the  proceeds  of  the  sale,  went  into  the 
hands  of  Mr.  Willis,  as  trustee,  impressed  with  the  trust  declared  by 
such  deed.  It  was,  as  to  the  principal  or  capital,  a  trust  for  the 
benefit  of  Mrs.  W^illis's  descendants,  and,  if  she  should  die  leaving 
none,  then  it  was  a  trust  for  the  benefit  of  Mr  Willis  and  his  heirs. 
By  the  deed  of  the  SOth  of  May,  1870,  Mr.  Willis,  as  trustee 
under  said  deed  from  Evans,  joined  with  his  wife  in  conveying  to 
Rogers  the  said  premises,  declaring  in  the  deed  that  he  considered 
it  '*  needful  and  advisable  to  dispose  of  said  ti*acts  of  land."  This 
deed  covered,  also,  another  tract  of  land,  of  50  acres,  described  as 
in  the  hands  of  Mr.  Willis,  as  trustee  under  a  deed  from  one  Green. 
The  consideration  for  the  whole  is  stated  at  $6,000.  The  purchaser 
appears  to  have  paid  $3,000  in  cash  on  the  14th  of  June,  1870,  and 
to  have  given  his  note  for  $3,000,  payable,  with  interest,  January 
Ist,  1872,  secured  by  a  mortgage  back  on  the  premises  conveyed. 
The  mortgagee  is  described  in  the  mortgage  as  Edward  Willis,  as 
trustee  for  his  wife,  Elizabeth  L.  Willis,  under  deeds  from  Evans 
and  Green.  Of  the  $3,000  paid  in  cash,  the  sum  of  $2,715  seems 
to  have  gone  into  the  hands  of  Mr.  Willis,  and  to  have  been  used  by 
him  for  the  purposes  of  the  firm  composed  of  the  bankrupts,  and  the 
note  was  used  by  him  for  the  same  purpose.  I  am  not  furnished 
with  any  copy  of  the  deed  firom  Green  of  the  50  acres ;  but  I 
must  assume,  in  the  absence  of  evidence  to  the  contrary,  that  the 
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terms  of  the  trust  in  it  were  the  same  as  those  in  the  deed  from 
Evans.  Mr.  Miller,  the  attorney  for  Mrs.  Willis,  speaks,  in  his 
testimony,  of  the  sale  to  Rogers  as  being  one  which  did  not  include 
the  50  acres,  but  this  is  not  so.  If  the  trust  in  the  deed  from 
Green  was  different  in  its  terms  from  that  in  the  deed  from  Evans, 
it  was  for  Mrs.  Willis  to  show  it,  and  to  show  her  absolute  title  to 
the  proceeds  of  the  50  acres,  and  then  to  show  how  the  $6,000  pur- 
chase money  can  be  apportioned  among  the  tracts  covered  by  the 
deed  to  Rogers.  As  it  is,  Mrs.  Willis  shows  no  title  to  any  of  the  pro- 
ceeds of  the  sale  to  Rogers.  The  title  to  such  proceeds  was  in  Mr. 
Willis,  as  trustee,  under  a  trust  with  the  provisions  before  recited. 
That  being  so,  Mrs.  Willis  had  no  money  on  deposit  with  Willis  & 
Chisolm,  on  the  30th  of  June,  1870.  Whatever  claim  she  may  have 
had  to  any  income  from  the  proceeds  of  the  sale  of  the  lands  sold, 
that  claim  was  one  against  Mr.  Willis  alone,  and  was  not  one  against 
the  firm,  even  though  the  proceeds  were  used  by  Mr.  Willis  for  the 
benefit  of  the  firm,  and  Mr.  Willis  could  not  appropriate  the  firm's 
property,  as  against  the  firm's  creditors,  to  secure  such  claim. 

These  considerations  require  that  Mrs.  Willis's  claim  to  the  pro- 
ceeds of  the  Belleville  property  be  disallowed;  and  it  is  not  necessary 
to  pass  upon  any  of  the  other  questions  raised  and  discussed. 
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TRANBnR  OF  PrOPKRTT  IK  VIOLATION  01  THE  BaNKBUPTOT  AoT.— CoUKflB 

OF  BUBINSBS. 

A.,  living  in  Sag  Harbor,  was  doing  business  with  a  bank  in  New  York, 
depositing  with  and  drawing  drafts  on  the  bank.     On  January  6th,  1871, 
there  was  a  debit  balance  against  him  on  the  books  of  (he  bank.    The  bank 
wrote  him  a  letter  on  that  day,  telling  him  that  his  account  was  overdrawn, 
and  that,  if  he  could  not  send  them  money  to  meet  this  overdraft  and  drafts 
which  they  had  refused  to  pay,  he  must  send  them  securities  on  which 
they  could  make  him  a  loan  to  keep  his  credit  good.    This  letter  the  bank 
sent  by  a  special  messenger,  and,  on  the  7th  of  January,  A., having  received 
the  letter,  gave  the  messenger  securities  amounting  to  $1,527.89,  which  he 
delivered  to  the  bank  on  the  11th.    Previous  to  the  receipt  of  the  securities 
by  the  messenger,  other  remittances  had  been  received  by  the  bank  from  A, 
and  items  were  also  in  their  hands,  which  were  afterwards  credited  to  A., 
so  that,  including  all  such  items,  at  that  time,  the  balance  of  his  account  at 
the  bank  was  in  his  favor.    The  bank  subsequently  responded  to  him  for 
tliat  balance  and  for  the  fl» 537.89.    Bankniptcy  proceedings  were  com- 
menced against  A.  on  January  31,  1871,  and  an  assignee  having  been 
appointei!,  he  brought  suit  against  the  bank  to  recover  back  the  $1,527.89 : 
Hfld^    That  the  transaction  was  not  in  violation  of  the  bankruptcy  Act,  and 
that  the  bill  must  Ite  dismissetl,  but  without  costs  : 

Thia  was  a  bill  in  equit j  filed  bj  the  complainant,  as  aaggnee  in 
bankruptcy  of  William  Adams,  of  Sag  Harbor,  to  set  aside  a  trana- 
fer  to  the  defendant  bj  Adams  of  certain  bills,  checks,  Ac,  which 
the  complainimt  alleged  to  hare  been  made  within  four  months  before 
t))e  filing  of  the  petition  in  bankruptcy  on  January  21st,  1871,  con- 
trary to  the  provi^ons  of  the  bankruptcy  Act  The  (acts  sufficiently 
ap|>ear  in  the  o^union  of  the  Court 
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For  complainant,  fi^.  L.  Gardner. 
For  defendant,  Peabody  4*  Baker. 

Blatghforp,  J.    The  evidence  shows  that,  at  the  close  of  busi- 
ness on  the  5th  of  January,  1871,  the  bankrupt  had  a  debit  bal- 
ance against  him  on  the  books  of  the  defendant,  of  $1,868.35.     On 
the  6th  of  January  the  defendants  paid'  drafts  drawn  on  them  by 
the  bankrupt,  to  the  amount  of  $119.65.     This  made  a  debit  bal- 
ance against  him  on  such  books,  of  $1,988.00,  at  the  close  of  busi- 
ness on  the  6th  of  January.     The  defendants  then  wrote  to  him  the 
letter  of  the  6th  of  January,  which  was  sent  to  him  by  the  special 
messenger,  saying :    '^Your  account  witi}  us  is  overdrawn  about 
$2,000  and  we  have  refused  payment  of  about  $3,000  more  of  your 
drafts.     It  requires  full  $5,000  to  make  you  good.    If  you  are 
short  of  money,  so  that  you  cannot  send  that  amount  by  the  bearer, 
you  must  send  by  him  some  bonds,  notes,  &;c.,  that  we  can  make 
you  a  loan  on  and  save  you  from  further  discredit."     The  special 
messenger,  with  this  letter,  left  New  York  on  the  6th  and  arrived 
at  Sag  Harbor  the  same  evening.     Meantime,  on  the  7th,  after  the 
messenger  had  left,  a  remittance  of  $1,115.94,  which  had  been  sent 
by  the  bankrupt  to  the  defendants  on  the  5th,  arrived,  and  was 
credited  by  the  defendants  to  the  bankrupt,  in  account,  on  the  7th. 
They  also  credited  him  on  the  same  day  with  $589,52,  as  the  pro- 
ceeds of  $533.50  gold.     On  the  same  day  they  paid  drafts  drawn 
on  them  by  him  to  the  amount  of  $150.32     Tliis  left  a  debit  bal- 
ance against  him,  on  their  books,  at  the  close  of  business  on  the  7th, 
of  $433.86.    But,  the  testimony  of  the  cashier  of  the  defendants 
shows  that  they  had  in  their  custody  on  the  7th  the  item  of  $140, 
coupons,  afterwards  credited  in  account  on  the  11th,  and  the  item  of 
$538.41,  Hunt,  afterwards  credited  in  account  on  the  14th.     The 
bankrupt  was,  therefore,  not  really  indebted  to  them  at  all  £t  the 
close  of  business  on  the  7th.     As  the  result  of  Xheir  pending  the 
special  messenger,  be  obtained  at  Sag  Harbor,  on  the  7th,  the  pack- 
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age  containmg  the  items  wbich  he  delivered  to  the  defendants  on 
the  11th,  and  ^hich  they  credited  in  account  on  that  day,  at 
$1,527.39.  Whatever  might  have  been  the  proper  conclusion,  as 
to  this  $1,527.89,  if  the  bankrupt  had  not  remitted  the  $1,115.94, 
which  he  did  remit  on  the  5th,  in  the  regular  course  of  business,  and 
which,  on  the  evidence,  must  be  regarded  as  having  come  to  the 
hands  of  the  defendants  before  the  $1,527.39  was  placed  in  the 
hands  of  the  messenger,  it  is  apparent  that  the  $1,527.39  came  to 
the  hands  of  the  messenger  at  a  time  when  the  bankrupt  was  not 
indebted  to  the  defendants,  but  when  they  were  liable  to  respond  to 
him  for  the  sum  of  $239.55.  They  subsequently  responded  to  him 
for  the  $1,527.39  and  the  $239.55,  and  for  a  further  item  of  $85 
collected  for  his  account  on  tho  18th,  being  a  total  of  $1,801.94. 

I  see,  therefore,  nothing  in  tho  transaction  as  to  the  $1,527.39 
which  the  plaintiff  can  impeach  as  in  violation  of  the  provisions  of 
the  bankruptcy  Act.  All  the  other  remittances  made  by  the  bank- 
rupt to  the  defendants  appear  to  have  been  made  in  the  ordinary 
i^ourse  of  business  dealings  between  the  parties,  and  there  is  no 
evidence  of  any  intent  on  the  part  of  the  bankrupt,  in  respect  to 
them,  to  give  any  preference  to  the  d^fendantSs  even  though  at 
times  his  account  may  have  been  overdrawn,  because  he  was  con- 
stantly drawing  on  them  and  they  were  constantly  paying  drafts  of 
his  and  receiving  remittances  from  him,  and  they  paid  ten  drafta 
of  his  after  the  7th  of  January,  namely,  five  on  the  9th,  two  on  the 
14th,  two  on  th^  17th  and  one  on  the  18th. 

The  bill  must  be  dismissed,  but,  under  the  circumstances,  with- 
out costs. 
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OCTOBER,    1875. 

^       THE  STEAMBOAT  JACOB  G.  NEAFIE. 

Natigatioii  Laws.— Inspection  of    Pabsengeb  Steam boatb.— Pleading. 

A  libel  was  filed  on  behalf  of  the  United  States  against  a  steamtug,  to  recover 
a  penalty  of  $500  under  the  4499th  section  of  the  Revised  Statutes  of  the 
United  States.  It  averred  that  the  vesssel,  on  a  certain  day,  received  and 
carried  passengers  in  the  harbor  of  New  York;  that  no  application  io  writ- 
ing for  an  inspection  of  the  vessel  had  previously  been  made  by  her  master 
or  owner,  as  required  by  §4417  of  the  Revised  Statutes,  and  that  no  such 
inspection  had  been  had.  The  owners  of  the  tug  excepted  to  the  libel  for 
insufficiency,  claiming  that  §4417  of  the  Revised  Statutes  did  not  require 
the  master  or  owner  of  a  vessel  to  make  such  application  and  tliat  that  sec- 
tion applied  only  to  such  vessels  as  were  engaged  in  the  business  of  carry- 
ing passengers  for  hire: 

Heldj  That,  under  the  section  in  question,  it  is  the  duty  of  the  master  or 
owner  of  a  vessel  engaged  in  carrying  passengers  to  make  such  written  ap- 
plication for  her  inspection; 

That  the  section  applied  not  only  to  vessels  whose  regular  business  it  was  to 
carry  passengers,  but  to  any  vessel  which  at  the  time  was  carrying  passen- 
gers for  hire  ; 

That  the  libel  was  sufficient. 

Benedict,  J.  This  case  comes  before  the  court  upon  excep- 
tions to  the  sufiSciency  of  the  libel  filed  against  the  steamboat  in 
behalf  of  the  United  States.  The  libel  filed  avers  that  the  steam- 
boat Jacob  G.  Neafie,  a  vessel  propelled  wholly  by  steam  and 
navigating  the  bay  and  harbor  of  New  York,  on  the  28th  day  of 
November,  1874,  received  on  board  and  carried  passengers  in  and 
through  the  bay  and  harbor  of  New   York ;  that  no    application 
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ill  writing  of  the  noiaster  or  owner  of  said  vessel  for  an  inspection 
thereof  as  a  passenger  boat  had  ever  been  at  that  time  made  to  the 
local  inspector,  as  required  by  ^4417  of  the  Revised  Statutes; 
and  that  at  the  time  no  inspection  had  ever  been  made  or  certifi- 
cate of  inspection  issued  to  said  steamboat,  as  required  by  law,  to 
authorize  her  to  receive  on  board  or  carry  passengers ;  whereby  it  is 
claimed  that  a  penalty  of  $500  was  incurred,  and  that  said  vessel 
became  liable  therefor  and  subject  to  be  seized  and  proceeded 
against  by  way  of  libel  by  virtue  of  ^J4499  of  the  Revised  Statutes 
of  the  United  States.  To  this  averment  it  is  objected,  that  it  states 
no  ofiense.  The  argument  is,  that  §4417  imposes  no  duty  upon  the 
master  or  owner  of  the  vessel  to  make  application  for  her  inspection, 
but  simply  declares  the  duty  of  the  local  inspector  to  act,  when 
called  upon  to  act  by  a  written  application  of  the  master  or  owner  of 
a  steam  vessel,  employed  in  the  carriage  of  passengers. 

But  I  think  the  section,  fairly  construed,  does  create  a  duty 
on  the  part  of  the  ship  owner  to  make  a  written  application  for  iur 
spection  once  in  every  year,  in  behalf  of  a  vessel  employed  in  the 
service  of  carrying  passengers.  The  intention  of  the  statute  is  man- 
ifestly to  cast  upon  the  owner  of  the  vessel  the  responsibillity  of  setr 
ting  in  motion  the  local  inspector  by  a  written  application ;  and  it 
proceeds  upon  the  presumption  that  the  inspectors,  being  public 
officers,  will  discharge  their  duty  when  applied  to.  This  con- 
struction is  necessary  to  preserve  the  efficiency  of  the  statute. 
To  construe  it  otherwise,  is  to  leave  it  optional  with  the  owner 
of  the  vessel  whether  his  vessel  be  inspected  or  not,  for  the  duty 
to  inspect,  and  perhaps  also  the  power,  is  dependent  upon  the  fact 
that  written  application  for  inspection  is  made.  If  this  construction 
of  ^417  is  correct,  it  follows  that,  by  virtue  of  ^499,  any  vessel 
propelled  by  steam  without  such  application*  having  been  made*, 
becomes  liable  to  the  penalty  of  $500  imposed  by  that  section. 

It  has  been  further  contended  that  ^417  by  its  terms 
indicates  that  it  is  intended  to  apply  only  to  vessels  whose  regular 
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leirice  is  the  carrying  of  passengers,  and  that  this  libel  must  &il 
inasmuch  as  it  omits  to  show  that  the  carriage  of  passengers  was 
any  part  of  the  regular  service  of  the  vessel  proceeded  against,  but 
on  the  contrary  shows  the  vessel  to  be  a  tug  boat. 

The  libel  does,  however,  show  that  the  vessel  proceeded  against 
on  the  28th  of  November,  1874,  received  on  board  and  carried  pas- 
sengers in  the  harbor  and  bay  of  New  York,  and  it  may  fairly 
enough  be  conddered  to  aver  that  on  that  day  she  was  employed  in 
the  service  of  carrying  passengers  for  fares  as  part  of  her  business 
for  that  day.  So  understood,  the  libel  is  sufficient  The  intention 
of  the  Act  is  to  compel  every  steam  vessel,  before  engaging  in  the 
service  of  carrying  passengers,  to  be  inspected,  with  a  view  of  ascer- 
taining whether  she  may  be  used  to  transport  passengers  with  safety 
to  life.  The  necessity  for  inspecting  exists,  as  well  where  the  vessel 
engages  in  the  business  of  carrying  passengers  for  a  single  occasion 
and  outside  of  her  regular  business,  as  when  her  daily  occupation  is 
the  carrying  of  padsengeis ;  and  such  a  vessel  should  be  held  to  be 
a  vessel  employed  in  the  service  of  carrying  passengers,  within  the 
meaning  of  $4417.  My  conclusion,  therefore,  is,  that  the  libel 
sufficiently  states  an  offense,  and  that  the  exceptions  must  be  over- 
ruled, with  liberty  to  answer  within  one  week. 

For  the  United  States,  Geo,  B.  Hoxie^  Assistant  District 
Attorney. 

For  claimant,  Benedict^  Taft  and  Benedict. 


254  BOUTHERN  DISTRICT  OP  NEW  YORK. 


In  the  matter  of  Warren  Leland  and  Charles  Leland,  Bankrapts. 


NOVEMBER,  1875. 

IN  THE  MATTER  OF  WARREN  LELAND  AND 
CHARLES  LELAND,  BANKRUPTS. 

Lbask.— Brsaoh  op  Covenant. — Damaoes. — Pbobpeotivi  Psorm. 

W.  L.  A  (*o.,  let  a  stand  for  the  sale  of  books,  Ac,  in  the  Union  Hotel, 
at  Saratoga  Hpringa,  for  five  years,  for  $250  a  year.  After  two  years  they 
declined  to  allow  the  lessee  to  continue  the  occupancy  unless  he  would  pay 
a  rent  of  $500.  Bankruptcy  proceedings  were  afterwards  taken  against 
them.  On  a  petition  by  the  lessee  to  be  allowed  to  prove  a  claim  against 
W.  L.  &  C.  L.,  two  of  the  members  of  W.  L.  &  Co,,  the  register  reported 
the  above  facts,  and  that  the  value  of  the  rights  and  privileges  secured 
by  the  lease  to  the  lessee  was  $850  for  each  of  the  three  remaning  years, 
and  that  the  lessee  was  entitled  to  prove  a  claim  against  the  estate  for 
that  amount : 

JIMf  That  there  was  no  evidence  that  the  claimant  could  have  rented  out 
the  stand  for  $850  more  than  the  $250  rent ; 

That  prrwt't'^ctive  profits  of  the  business  that  could  have  been  carried  on  at  the 
stand  cKmld  not  l)c  allowed, and  that  the  claimant  had  not  proved  a  claim  to 
any  amount  whatever. 

Nathan  D.  Morey  presented  to  the  Court  a  petition,  setting  forth 
that  he  had  a  claim  against  the  estate  of  the  above  bankrupts  for 
unliquidated  damages,  arising  out  of  the  following  facts,  viz.:  That, 
in  1868,  the  bankrupts  made  a  lease,  as  follows:  ''Know  all  men  by 
these  presents,  that  we  have  let  and  rented  unto  J.  E.  Lewis  &  Co. 
the  exclusive  right  and  privilege  of  a  place  to  locate  a  stand  within 
the  Union  Hotel,  Saratoga  Springs,  for  selling  books,  stationery, 
&c.,  &€.,  with  the  sole  and  uninterrupted  use  and  occupation  thereof 
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for  the  term  of  five  years  firom  the  1st  day  of  June,  1868,  at  the 
yearly  rent  of  $250.  *  ♦  ♦  Warren  Leland  &  Co.;" 
that  this  lease  was  assigned  to  the  petitioner,  and  he  occupied 
under  it  for  the  season  of  1868,  but,  after  the  expiration  of  the  sea- 
son, the  bankrupts  refused  to  allow  the  petitioner  to  enjoy  any  of  the 
rights  or  privileges  conferred  by  said  l3ase,  and  he  thereby  suffered 
damage  to  the  amount  of  $3,000  and  had  the  right  to  prove  a  claim 
against  the  estate  to  that  amount 

On  this  petition  the  matter  was  referred  to  a  register  to  report ; 
and  he  reported  that  the  lease  was  executed  and  assigned  as  stated 
in  the  petition ;  that,  in  June,  1870,  Warren  Leland  k  Go.  refused 
to  allow  the  petitioner  to  occupy  any  longer  under  the  lease  unless 
he  would  pay  a  rent  of  $500  instead  of  $250,  and  thereby  made  a 
breach  of  the  covenants  of  the  lease;  that  the  value  of  the  rights  and 
privileges  secured  by  the  lease  to  the  claimant  was  $350  a  year  in 
each  of  the  years  1870,  1871  and  1872,  and  in  all  those  years 
$1,050;  and  that  the  claimant  was  entitled  to  prove  a  claim  against 
the  estate  of  the  bankrupts  for  that  amount,  with  interest. 

For  claimant,  J.  A,  Shondy. 
For  the  assignee,  W.  F.  Scott 

Blatchford,  J.  The  referee  reports  that  *'the  value  of 
the  rights  and  privileges  "  secured  to  the  lessee  by  the  lease  was 
$350  a  year,  in  each  of  the  years  1870,  1871  and  1872.  What  is 
intended  by  this  is  not  clear.  The  counsel  for  the  claimant  seems 
to  suppose  that  the  ''  value  "  intended  is  ''  the  difference  between 
the  rental  value  of  the  privileges  conferred  by  the  lease,  and  the 
rent  reserved  during  the  remaining  period  of  the  lease."  The 
counsel  for  the  assignee  seems  to  suppose  that  such  $850  is  ''the 
probable  profits  "  of  the  business  that  would  have  been  done  at  the 
stand  leased,  if  it  had  been  occupied.  On  the  supposition  of  the 
counsel  for  the  claimant,  the  evidence  would  have  to.  be,  that  the 
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claimant  could  have  rented  out  the  stand  for  $600  a  year— that  is 
for  $850  a  year  more  than  the  $250  a  year  rent  he  was  to  pay.  I 
see  no  such  evidence.  If  the  $850  is  taken  as  the  damages  per 
year,  because  it  is  the  "  probable  profits  "  of  the  business  that  would 
have  been  carried  on  at  the  stand,  such  probable  profits  are  inad- 
missible as  a  measure  of  damages. 

It  is  impossible  for  me  to  confirm  the  report  or  to  hold  that  the 
claimant  has  established  a  right  to  prove  a  claim  to  any  amount 
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PbaOTIOK.-  HeTTINO   A8IDB    ADJUDICATION.— JtTRIBDIOTION.—VkRIFIOATION. 

-Notary  Pcnuc— Bkrviob  of  PxrERfl.— Waiver  of  Irregxtlaritt. 

A  prlltlon  iu  Involuntary  bankruptcy  verified  before  a  notary  public  was  filed 
on  thi!  2/5t]i  of  February,  1875,and  an  order  to  show  cause  was  made  returnable 
Marcti  fltli,  1H75.  On  the  return  of  the  order,  proof  of  service  of  the  peti- 
tion and  order  to  show  cause  was  presented  to  the  court,  in  the  form  of  an 
affidavit,  sworn  to  before  a  notary  public,  which  contained  no  venue  and  in 
which  the  affiant  swore  that  he  served  the  copy  of  the  petition  and  order  to 
show  cause  on  the  bankrupt  "by  leaving  the  same  personally  with  him." 
On  the  6th  of  March,  an  adjudication  of  bankruptcy  was  made  by  default, 
a  warrant  was  issued,  an  assignee  was  appointed,  proofs  of  debt  were  filed 
and  the  bankrupt  filed  an  application  for  his  discharge.  On  November  Ist, 
1875,  a  creditor  presented  a  petition  to  vacate  the  adjudication  and  all 
proceedings  thereunder,  because  (1),  the  petition  was  verified  before  a 
notary  public ;  (2),  no  deposition  of  any  witness  to  any  act  of  bankruptcy 
and  no  deposition  as  to  any  claim  of  any  petitioning  creditor  is  to  be  found 
on  the  files  of  the  court ;  (8),  because  the  proof  of  service  of  the  petition 
and  order  to  show  cause  was  defective,  and  no  order  of  publication  thereof 
was  made : 
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Held,  Tliat  the  verification  of  the  petition  before  a  notary  public  was 
irregular  under  the  Revised  Statutes,  but  that  such  irregularity  was  a  ques- 
tion of  practice  and  not  of  jurisdiction ; 

That  the  adjudication  was  a  judgment, and|M  effective  as  any  other  judgment 
to  cure  irregularities  in  practice  which  do  not  touch  the  jurisdiction  of  the 
Court ; 

That  the  absence  of  the  depositions  from  the  files  was  also  a  matter  of  prac- 
tice and  regularity,  and  not  of  jurisdiction ; 

That  the  lack  of  the  venue  in  the  affidavit  of  service,  its  being  verified  before  a 
notary,  and  its  failure  to  state  that  the  petition  and  order  to  show  cause 
were  served  on  the  bankrupt  by  delivering  the  same  to  him  personally,  and 
that  no  order  of  publication  was  made,  were  also  matters  of  regularity  and 
there  ^m  nothing  jurisdictional  in  them  ;  a|id  that  the  debtor,  by  applying 
for  a  di8charge,had  waived  all  such  objections,  and  his  waiver  was  binding 
on  all  creditors  whose  debts  were  provable. 

Blatchfobd,  J.  In  this  ease,  which  is  one  in  inyoluntarj 
bankruptoj,  the  petition  was  filed  on  the  25th  of  February,  1875. 
An  order  to  show  cause  was  issued  on  the  same  day,  returnable  on 
the  6th  of  March,  1875.  The  petition  was  verified  by  the  taking  of 
the  oaths  before  a  notary  public.  This  was  done  before  the  Revised 
Statutes  of  the  United  States,  approved  June  22d,  1874,  were  pro- 
mulgated in  a  volume,  and  when  it  was  not  known  that  their  effect 
was  such  as  to  repeal  the  statute  which  had  authorized  oaths  to  be 
used  in  proceedings  in  the  Courts  of  the  United  States,  to  be  taken 
before  notaries  public.  On  the  6th  of  March,  1875,  proof  of  ser- 
vice of  the  petition  and  order  to  show  cause  on  the  debtor  was  pre- 
sented to  the  Court,  in  the  form  of  an  alDSdavit  entitled  in  the  matter 
and  made  by  one  William  C.  Gayler,  and  sworn  to  before  a  notary 
public.  The  affidavit  contained  no  venue.  In  it  the  affiant  swore 
that  he  served  a  certified  copy  of  the  petition  and  of  the  order  to  show 
cause,  on  the  26th  of  February,  1875,  ^'  upon  Delos  W.  Gitchell, 
in  the  city  of  New  York,  by  leaving  the  same  personally  with  him." 
On  the  6th  of  March,1875,  an  order  of  adjudication  was  entered,on 
the  default  of  Gitchell  to  appear,  adjudging  him  a  bankrupt. 
Thereupon  a  warrant  was  issued,  under  which  his  property  was 
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taken,  and  an  aasignee  waa  dulj  appointed,  and  an  assignment  was 
made  to  him,  and  a  number  of  proofe  of  debt  have  been  filed,and  the 
bankrupt  haa  filed  an  application  for  his  discharge,  proceedingiB 
under  which  are  now  pending  before  a  register.   Afterwards,  and  on 
the  1st  of  November,  1875,  a  creditor  of  the  bankrupt's,  who  is  not 
shown  to  have  proved  his  debt,  presented  to  the  Court  a  petition, 
praying  that  the  adjudication  of  bankruptcy  and  the  proceedings 
thereunder  be  vacated,  on  the  following  grounds :  (1.)  because  the 
original  petition  was  verified  before  a  notary  public ;  (2.)  because 
no  deposition  of  any  witness  to  any  act  of  bankruptcy,  and  no  de- 
position as  to  any  claim  of  any  petitioning  creditor,  is  to  be  found  on 
the  files  ot  the  Court,  and  the  petitioner  had  been  informed  by  the 
clerk  andbeliovod,that  such  depositions  had  never  been  presented  to 
the  court  or  filed  with  the  clerk;  (8.)  because  the  proof  of  service 
of  the  petition  and  order  to  show  cause  on  the  debtor  was  defective, 
in  that  the  venue  was  not  stated  therein,  and  it  was  sworn  to  before 
a  notary  public,  and  it  did  not  allege  that  the  petition  and  the  order 
tu  show  cause  were  served  on  the  debtor  by  delivering  the  same  to 
him  i^ei^aoiially,  or  by  leaving  the  same  at  his  last  or  usual  place  of 
abode,  and  no  order  for  the  publication  of  the  same  had  been  entered 
or  obtained. 

1.  As  to  the  verification  of  the  petition  before  a  notary  public. 
This  was  irregular,  but  the  irregularity  did  not  affisct  the  jurisdic- 
Uou  of  the  Court  K,  before  the  order  of  adjudication  was  Altered, 
the  irrogularity  had  been  brought  to  the  notice  of  the  Court,  it  oouU 
and  would  have  been  remedied.  But  the  question  as  to  whether 
the  petition  is  verified  before  a  prc^per  officer,  is  one  of  practice  and 
not  of  juri^^iiotioQ*  It  is  competent  for  the  Court  to  decide  that  it 
M  wrified  bofow  a  pivper  officer,  and,  when  the  Court  has  so  decided, 
and  an  order  cf  adjudication  haa  been  entened,  it  is  too  late  for  the 
debtor  or  for  any  creditor  to  raise  the  questkn.  An  older  of 
i4}Uviication  is  a  judgment,  acd  is  aa  efkcti^  aa  any  other  jud|(- 
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ment  to  cure  irregnlaritieB  in  practice  which  da  not  touch  the  jurig- 
diction  of  the  Court. 

2  As  to  the  depositions  which  ire  not  now  tc  be  found  on  file 
and  which  it  is  alleged  were  never  filed,  the  objection  is  of  the  same 
character  with  that  in  regard  to  the  verification  of  the  petition. 
The  order  to  show  cause  which  was  issued  recites  that  it  is  made  on 
' 'reading  and  filing  proo&  sustaining  the  allegations  of  the  petition 
in  the  matter  aforesaid."  The  matter  is  one  of  practice  and  regu- 
larity, and  not  of  jurisdiction.  The  filing  of  the  proper  petition 
confers  jurisdiction  to  issue  the  order  to  show  cause,  and  the  deposi- 
tions are  only  necessary  as  evidence  to  enable  the  Court  to  decide 
that  sufficient  grounds  exist  for  the  entry  of  an  order  to  show 
cause. 

8.  The  objection  in  respect  to  the  absence  of  the  statement  of 
any  venue  in  the  affidavit  of  service  of  the  petition  and  order  to  show 
cause  on  the  debtor,  and  the  objection  that  such  affidavit  was  sworn 
to  before  a  notary  public,  and  the  objection  that  such  affidavit  did 
not  allege  that  the  petition  and  the  order  to  show  cause  were  served 
on  the  debtor  by  delivering  the  same  to  him  personally,  or  by  leav- 
ing the  same  at  his  last  or  usual  place  of  abode,  and  that  no  ordet' 
for  the  publication  of  the  same  had  been  entered  or  obtained,  are 
not  tenable.  They  are  not  made  by  the  debtor,  but  are  made  by  a 
creditor,  who  does  not  bring  them  to  the  attention  of  the  Court  until 
nearly  six  months  after  an  adjudication  of  bankruptcy  has  been 
entered.  The  statute  directs  that  ^'a  copy  of  the  petition  and  order, 
to  show  cause  shall  be  served  on  the  debtor,  by  delivering  the  same 
to  him  personally,  or  leaving  the  same  at  his  last  or  usual  place  of 
abode,  or,  if  the  debtor  cannot  be  found  and  his  place  of  residence 
cannot  be  ascertained,  service  shall  be  made  by  publication  in  such 
manner  as  the  judge  may  direct ;"  and  that  ''no  further  proceedings, 
unless  the  debtor  appears  and  consents  thereto,  shall  be  had,  until 
proof  has  been  given,  to  the  satisfaction  of  the  Court j  of  such  ser- 
vice or  publication.''     The  Court  had  a  right  to  declare,  on  the 
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presentation  of  the  proof  of  service,  that  it  was  satisfied  with  the  aflB- 
davit  of  service  (the  debtor  not  appearing  and  not  raising  any  ques- 
tion) although  it  contained  no  venue,  and  although  it  was  sworn  to 
before  a  notary  public,  and  although  it  only  stated  that  the  person 
making  the  service  left  the  copy  of  the  petition  and  order  to  show 
cause  personally  with  the  debtor,  and  did  not  state  that  he  delivered 
it  to  the  debtor  personally.  These  are  matters  of  regularity. 
There  is  nothing  jurisdictional  in  them.  It  is  not  offered  now  to  be 
shown  that  the  copy  of  the  petition  and  order  to  show  cause  was 
not  delivered  to  the  debtor  personally.  On  the  contrary,  Gayler,  the 
person  who  made  the  affidavit  of  service  on  which  the  Court  aeted, 
now  deposes,  that,  on  the  26th  of  February  1875,  he  personally 
served  upon  the  debtor  a  copy  of  the  petition  and  order  to  show 
cause,  by  handing  said  copy  to  him  and  leaving  the  same  with 
him,  and  that  he  personally  knew  the  debtor  and  knew  him  to  be 
the  person  to  whom  the  order  was  directed.  The  bankrupt  also 
deposes,  that  Gayler,  on  the  day  named,  personally  handed  to  and 
left  with  him  a  copy  of  the  petition  and  order  to  show  cause ;  that 
he  well  knew  that  he  was  insolvent,  and  had  stopped  payment,  for 
more  than  forty  days  immediately  preceding  the  day  the  petition 
was  filed,  of  certain  promissory  notes  madd  by  him  (that  being  the 
act  of  bankruptcy  alleged  in  the  petition),  and  well  knew  that  he 
could  not  make  any  good  answer  to  the  petition  nor  show  any  cause 
why  he  should  not  be  adjudged  a  bankrupt;  and  that,  therefore,  he 
refrained   from   making  any  appearance   on   the  order  to  show 


cause. 


It  may  aUo  be  said,  in  regard  to  the  objections  raised  under  the 
tl.u^  head  that  they  go  at  the  utmost  only  to  the  question  whether 
he  Court  obtamed  jurisdiction  of  the  person  of  the  debtor,  and  that 
the  debtor,  by  applying  for  discharge  in  the  proceedings,  has  waived 
si  such  objecUons,  and  his  waiver  is  binding  on  all  oZiZ 
whose  debts  are  provable.  creauors 
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The  application  to  vacate  the   adjudication  is  denied.,  with 
costs. 

For  the  application,  R,  Sampter. 

In  opposition,  W,  F,  Scott. 


NOVEMBER,  1876. 

THE  TUG-BOAT  NELLIE. 

Tug-boat  and  Tow.— Contk act. —Damage  From  Io«. 

A  contract  was  made  on  behalf  of  a  tug-boat  to  tow  a  canal  boat  from  the 
foot  of  Fourteenth  street,  East  River,  to  One  Hundred  and  Thirty-first 
street.  North  River,  and  there  leave  her  in  a  safe  and  suitable  place  for  the 
discharge  of  her  cargo.  Under  this  contract  the  tug-boat  towed  the  canal- 
boat  to  the  foot  of  One  Hundred  and  Thirty-first  street,  North  River, 
where  she  was  placed  at  the  north  side  of  a  pier.  This  was  then  a  safe 
place,  but  it  was  one  where  on  the  change  of  the  tide  the  boat  might  be 
injured  by  ice.  Demand  was  made  of  the  captain  of  the  tug-boat  that  he 
should  place  the  canal-boat  on  the  lower  side  of  the  pier,  but  this  was  not 
done  and  the  canal-boat  moved  up  to  the  bulkhead  and  began  to  discharge 
her  cargo.  About  four  hours  after,  on  the  change  of  the  tide,  ice  was 
brought  down  upon  the  canal-boat  and  crushed  her.  The  owners  of  the 
canal-boat  and  of  her  cargo  filed  libels  to  recover  for  the  damage ; 

EMy    That  no  breach  of  the  contract  on .  the  part  of  the  tug-boat  had  been 
shown  and  that  the  libels  must  be  dismissed. 

Bbnbdict,  J.  These  two  actions,  which  have  been  tried 
together,  are  brought,  one  by  the  owner  of  the  canal-boat  Waddj, 
and  the  other  by  the  owner  of  her  cargo,  to  recover  damages  for 
breach  of  a  towage  contract. 
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The  allegation  of  the  libellant,  William  Nelson,  Jr.,  the  owner 
of  the  cargo,  ia,  that  a  contract  was  entered  into  whereby  the  tug- 
boat **Nellie"  was  to  tow  the  canal-boat  "Waddy"  from  the  foot  of 
Fourteenth  street,  East  River,  to  ISlst  street  North  River,  and  there 
leave  her  in  a  safe  and  suitable  place  for  the  discharge  of  the  cargo 
with  which  she  was  laden. 

The  breach  averred  is,  that  the  canal-boat  was  not  left  in  a  safe 
and  suitoble  pUce,  but  in  the  tide-way  about  100  feet  from  the 
end  of  the  pier,  at  the  foot  of  131st  street  and  in  an  improper  and 
unsafe  place,  where  there  was  great  danger  of  her  being  injured  or 
carried  away  by  the  tide  and  floating  ice.  In  the  libel  of  Whipple, 
the  owner  of  the  boat,  the  averments  are  somewhat  dififerent,  but  in 
substance  the  same.  The  damages  claimed  are- those  resulting  from 
injuries  sustained  by  the  canal-boat  and  her  cargo  by  reason  of  her 
having  been  crushed  by  ice  on  the  same  day,  while  she  lay  at  the 
bulkhead  on  the  northerly  side  of  the  pier  at  the  foot  of  131st  street — 
a  place  to  which  it  is  said  she  was  compelled  to  go  by  reason  of 
having  being  left  by  the  tug  in  the  tide-way. 

A  careful  examination  of  the  libel  shows  that  the  contract  thus 
set  forth  is  not,  as  seems  to  have  been  supposed,  a  contract  to  take 
the  boat  to  the  lower  side  of  the  pier  at  ISlst  street,  but  simply  to 
tow  her  to  181st  street.  North  river,  or  to  Manhattanville,and  there 
leave  her  in  a  safe  and  suitable  place  for  the  discharge  of  her  cargo. 
Assuming,  then,  the  contract  to  be  that  set  forth  in  the  libel,  my 
opinion  is,  that  the  tug-boat  is  not  responsible  for  the  injuries  sus- 
tained by  the  canal-boat  from  ice,  which,  it  is  shown,  came  down 
upon  her  some  few  hours  after  she  had  been  left  by  the  tug  moored 
at  the  pier. 

The  evidence  shows,  beyond  dispute,  that  the  canal-boat  was  not 
left  in  the  tide-way  about  100  feet  from  the  end  of 'the  pier,  as 
averred  in  the  libels,  but  that  she  was  placed  alongside  the  upper 
side  of  the  pier,  at  a  place  where  she  was  at  once  to  be  made  fiust 
and  where  she  could  at  once  proceed  to  discbarge  her  cargo. 
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It  is  true,  demand  was  made  at  the  time  that  the  boat  should  be 
placed  at  the  lower  side  of  the  pier,  and  it  is  also  true  that  the  upper 
side  of  the  pier  was  a  place  where  injury  might  result,  if,  upon  a 
change  of  tide,  ice  should  come  down  the  river.  But  the  contract 
set  forth  raised  no  obligation  to  leave  the  canal-boat  at  the  lower  side 
of  the  pier. 

The  contract  set  forth  was  performed  when  the  boat  was  left  at 
the  foot  of  181st  street,  fast  to  the  pier,  at  a  place  then  safe  and 
suitable  for  the  discharge  of  her  cargo. 

A  breach  of  such  contract  is  not  made  out  by  showing  that  some 
four  hours  after  the  termination  of  the  service,  and  at  a  different  time 
of  tide,  the  place  where  the  boat  was  left  became  dangerous  because 
of  ice  which  then  came  down  the  river. 

The  libels  must,  therefore,  be  dismissed  and  with  costs. 


DECEMBER,  1875. 

THE   STEAMBOAT    HERALD,    THE    STEAMER   CON- 
NECTICUT AND  THE  BARGE  ARCTIC. 

Collision  in  the  Hudson  Riyxb. — Tco-boAT  and  Tow. 

The  barge  A.  was  towed  by  the  steamboat  H.  astern  at  the  end  of  two  hawsers, 
being  steered  by  her  own  helm.  In  passing  the  steamer  C.  and  a  fleet  of 
twenty -fiye  canal-boats,  which  she  was  towing  up  the  river  astern  of  her, 
the  barge  took  a  sheer  towards  the  canal-boats  and  came  in  collision  with 
one  of  them,  while  the  H.  and  two  boats  which  she  had  alongside,  passed 
clear  of  all.  In  a  suit  brought  against  the  H.,  the  C.  and  the  A.,  to  recover 
for  the  damages  sustained  by  the  canaUboat ; 


264  SOUTHERN  DISTRICT  OF  NEW  YORK, 


The  Steamboat  Herald,  The  Steamer  Connecticut  and  The  Barge  Arctic. 


Eeld,  That,  under  the  circumstanceB,  it  was  for  the  A.  to  establish  that  this 

sheer  was  caused  by  some  fault  on  the  part  of  the  H.; 
That  no  fault  was  shown  to  have  been  conrniitted  by  either  the  H.  or  the  0., 

and  that  the  A.  nmst  be  held  solely  responsible  for  the  damages. 

This  was  a  libel  by  Louis  Mayer,  owner  of  the  canal-boat  Late 
and  Early,  to  recover  for  the  damages  sustained  by  her  being  sunk 
on  the  night  of  the  Ist  of  August,  1874,  in  the  Hudson  River, 
just  below  Hudson.  The  Late  and  Early  was  one  of  twenty-five 
boats  which  were  being  towed  up  the  river  by  the  steamei'  Con- 
necticut, arranged  in  five  or  six  tiers,  the  Late  and  Early  being  the 
outside  boat  on  the  port  side  of  the  second  tier. '  The  steamboat 
Herald  was  coming  down  the  river,  having  two  canal-boats  on  each 
side,  and  towing  astern  an  ice-barge  called  the  Arctic,  at  the  end 
of  two  hawsers  of  about  forty  fathoms  in  length,  and  this  ice-barge 
was  brought  in  contact  with  the  Late  and  Early,  causing  her  to 
sink.  Mayer  filed  his  libel  against  the  two  steamboats  and  the  ic^ 
barge,  charging  that  they  were  all  guilty  of  negligence  which  caused 
the  collision — the  Connecticut,  in  that  she  was  too  close  to  the  west 
side  of  the  channel  and  should  have  stopped  sooner  to  allow  the 
Herald  and  her  tow  to  pass ;  the  Herald,  ia  running  at  too  great  a 
rata  of  speed  and  in  towing  the  bi^rge  on  so  long  a  hawser ;  and  the 
Arctic  in  being  so  towed,  and  in  not  being  properly  steered,  so  that 
she  sheered  to  the  eastward  against  the  Late  and  Early.  Separate 
answers  were  put  in  on  behalf  of  each  of  the  vessels,  denying  the 
Sskults  charged  upon  them  respectively. 

For  libellant,  Beebe,  Wilcox  ^  Hobbs, 
For  the  Herald,  Benedict,  Tafi  ^  Betiedict, 
For  the  Connecticut,  C.  Van  Sanivaord, 
For  the  Arctic,  H.  K  Beach, 


Blatchford,  J.     Although  the  motive  power  which  gave  the 
barge  her  forward  movement  was  in  the  Herald,  and  she  was  being 
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towed  at  some  distance  astern  of  the  Herald,  bj  lines  from  the 
stern  of  the  Herald,  jet  she  was  being  guided  by  the  movement  of 
her  own  rudder,  controlled  by  the  will  and  discretion  of  her  own 
captain,  who  was  at  the  wheel  in  her  pilot  house.  The  barge  struck 
the  boat  that  was  in  front  of  the  libellant's  boat,  and  drove  the 
former  against  the  latter,  and  thus  caused  the  injury  complained  of. 
It  is  plain  that  the  barge  took  a  sheer  and  went  out  of  her  proper 
course.  Under  the  circumstances,  it  is  for  her  to  establish  that  the 
sheer  was  caused  bj  some  fault  on  the  part  of  the  Herald.  This  is 
not  done  ;  nor  is  any  fault  shown  on  the  part  of  the  Connecticut. 
The  libel  is  dismissed  as  to  the  Herald  and  the  Connecticut,  and  a 
decree  will  be  entered  in  favor  of  the  libellant  against  the  barge, 
with  a  reference  to  ascertain  the  damages  sustained  by  the  libellant. 


DECEMBER,  1876. 

IN  THE  MATTER  OF  GEORGE  S.  WEEKS,  SURVIVING 
PARTNER  OF  THE  LATE  FIRM  OF  F.  S.  WEEKS, 
k  CO.,  BANKRUPT. 

Re-examination  of  Claim. — Payment  on  Note  by  Maker  After  Proof  of 

Claim  Against  Endorser. — Pledge. 

A  firm  at  various  times  obtained  money  from  a  bank,  on  business  notes 
owned  by  it,  which  the  firm  endorsed  and  delivered  to  the  bank  at  the 
various  times  when  the  money  was  obtained,  and  also  on  notes  made  by 
one  member  of  the  firm  and  endorsed  by  the  other.  The  firm  afterwards 
going  into  bankruptcy,  the  bank  proved  its  claim  for  the  amount  of  all  the 
notes.  A  dividend  of  thirty  per  cent  became  payable  by  the  assignee.  It 
appeared  that,  after  the  bank  had  proved  its  claim,  the  sum  of  $855.61  had 
been  collected  of  the  makers  of  some  of  the  business  notes,  but  in  no  case 
had  the  amount  collected  equalled  seventy  per  cent,  of  the  note ; 
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flMt  TtuU  muih  cr)11ection  wm  not  to  be  treated  m  redodiig  the  diim 
ftK^truH  tint  t«nkriipt  flrmoo  which  the  dividend  wm  pafable,  and  that  there 
waa  nfi  plfrlg^  of  or  Ilea  on  pertonal  property  of  the  hankmptaw  for  the 
ieruiiriK  tff  the  dil^t  of  the  bankrupts  to  the  bank,  within  the  meaning  of 
m'4'i\ini  6,070  of  the  KeTlned  Hututea  of  the  United  Statca,  aa  rapcctcd  the 
ntiii'M  tntUfrutd  by  the  Imokrupta. 

In  this  proceeding  h  dividend  of  thirty  per  cent  was  deehred  bj 
the  9m\gnee,     One  of  the  creditors  who  had  proved  chims  was  the 
MetrofKilitan  National  Bank.     An  order  was  made,  referring  it  to 
the  fftgintcr  to  ascertain  and  report  whether   such  creditor  was 
entitled  to  receive  such  dividend  on  the  amount  of  the  claim  ss 
proveil,  or,  if  not,  to  what  amount  the  claim  should  be  reduced. 
The  rcgiHter  reiK>rtcd  that  the  bankrupt  firm  had,  prior  to  their 
bankruptcy,  from  time  to  time  obtained  money  from  the  bank  on 
buAineMN   nott'S,   owned  by   them,  which   the   firm  endorsed   and 
delivered  to  the  bank  at  the  various  times  when  the  money  was 
obtained ;  that,  at  the  time  of  the  bankruptcy,  the  bank  held  forty- 
ieven  such  notes,  amounting  to  $8,854.11 ,  and  five  notes,  made  by 
one  member  of  the  bankrupt  firm  and   endorsed  by  the  other, 
amounting  to  $4,490.89;   that  the  bank  proved  its  claim  for  the 
^gP^B^^  of  these  two  sums,  being  $18,344.50;  that  all  the  notes 
had  matured  and  been  protested  for  non-payment  before  the  adjudi- 
cation; that  the  claim  had  been  admittedly  reduced  $1,500,  leav- 
ing it  at  $11,844.50;   that,  after  the   filing  of  the  petition  in 
bankruptcy  and  before  the  proving  of  the  claim,  $123.24  was  paid 
upon  one  or  more  of  the  business  notes  by  the  makers,  and  that,  since 
the  proving  of  the  claim,  the  further  sum  of  $855.61  had  been  paid 
on  one  or  more  of  such  notes  by  the  makers  thereof,  but  no  such 
payment  equalled  seventy  per  cent  of  the  face  of  the  note.  *The 
bank  admitted  that  the  sum  of  $123.24  should  go  in  reduction  of 
its  claim,  but  insisted  that  the  subsequent  payment  should  not,  and 
that  it  was  entitled  to  receive  the  dividend  on  $11,721.26.     The 
register  reported  it  as  his  opinion,  that  the  amount  of  money  paid  by 
the  makers  of  the  notes  subsequent  to  the  proving  of  the  claim  by 
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the  bank  should  not  be  treated  as  a  reduction  of  the  claim :  that  the 
bank'nras  entitled  to  its  dividend  on  the  notes  for  $4,490.89  made 
and  endorsed  by  the  separate  members  of  the  firm ;  but  that,  as  to 
the  other  notes,  the  bank  might  surrender  the  notes  to  the  assignee 
and  receive  its  dividend  on  the  whole  of  that  part  of  the  claim,  or 
their  value  might  be  fixed  as  prescribed  by  section  5075  and  a 
dividend  paid  on  the  balance. 

Blatghforb,  J.  I  concur  in  the  conclusion  of  the  register  as 
to  the  first  question  above  presented. 

As  to  the  second  question  above  presented,  I  am  of  opinion  that 
there  was.  not  and  is  net  any  pledge  of,  or  lien  on,  any  personal 
property  of  the  bankrupts,  for  secijring  the  payment  of  any  debt 
owing  to  the  Metropolitan  National  Bank  from  the  bankrupts,  within 
the  meaning  of  section  5075  of  the  Revised  Statutes,  as  respects 
the  notes  endorsed  by  the  bankrupts. 


DECEMBER.  1875. 

IN  THE  MATTER  OF  WILLIAM   R.   JANEWAY,  AND 
OTHERS,  ALLEGED  BANKRUPTS. 

Composition. 

Temy  of  composition  offered  by  a  bankrupt  firm  to  its  creditors,  and  confirmed 
by  the  requisite  number  and  amount  of  creditors,  were,  that  the  firm  was  to 
pay  75  per  cent,  of  its  debts  in  instalments,  evidenced  by  notes  of  the  firm 
for  such  instalments,  but  unsecured  and  unendorsed  ;  that  the  individual 
members  of  the  finn  were  to  pay  their  individual  debts  in  full,  by  instal- 
ments,evidenced  by  their  individual  notes, unsecured  and  unendorsed:  that 
the  notes  should  be  deliverable  within  ten  days  after  the  date  of  the  order 
of  the  Coujrt  confirming  the  resolution  of  composition :  that,inmiediately  on 
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the  record! Qj;  of  the  rcaolutiona  of  composition,  all  the  property  of  the  bank- 
rupts should  be  restored  to  them  and  the  bankruptcy  proceedings  discon- 
tinued or  perpetually  stayed,  at  the  option  of  the  debtors : 
Mfld^  That  this  was  no  composition  whateyer^  and  was  not  for  the  best  inter- 
ests  of  all  concerned,  and  that  the  Court  would  refuse  to  call  the  second 
meeting  of  creditors. 

Blatchford,  J.  The  terms  of  the  composition  in  this  case,  as 
confirmed  by  the  reqaired  number  and  amount  of  creditors,  are,  that 
the  firm  of  Janewaj  k  Co.  is  to  pay  75  per  cent,  of  its  debts,  in  5 
equal  instalments  of  15  per  cent  each,  in  12,  18,  24,  30  and  36 
months,  evidenced  bj  the  notes  of  the  firm  for  like  amounts  and  on 
like  times,  bearing  interest,  but  unsecured  and  unendorsed,  and  the 
individual  members  of  the  firm  are  to  pay  their  individual  debts  in 
full,  in  5  equal  instalments  of  20  per  cent,  each,  in  12,  18,  24,  30 
and  36  months,  evidenced  bj  their  respective  individual  notes  for 
like  amounts  and  on  like  times,  bearing  interest,  but  unsecured  and 
unendorsed.  The  composition  further  provides,  that  the  notes  shall 
be  deliverable  within  10  days  after  the  date  of  the  order  of  the  Court 
confirming  the  resolutions  of  composition.  It  also  provides,  that,  im- 
mediately upon  the  recording  of  the  resolutions  by  the  order  of  the 
Court,  all  the  property,  books  and  estate  of  all  the  debtors  shall  be 
restored  to  them  and  revert  to  them,the  same  as  if  no  proceedings  in 
view  of  their  recent  insolvency  had  taken  place,  and  the  proceedings 
in  bankruptcy  shall  be  discontinued  or  perpetually  8tayed,atthe  option 
of  the  debtors,  and  an  order  to  that  effect  may  be  entered,  without 
further  notice  to  the  creditors. 

This  may  truly  be  said  to  be  no  composition  whatever.  The 
creditors,  after  instituting  proceedings  in  involuntary  bankruptcy 
against  the  debtors,  agree  to  a  composition  which  provides,  that,  as 
soon  as  the  resolution  confirming  the  composition  shall  be  recorded, 
all  the  property  of  the  debtors  shall  revert  to  them  the  same  as  if  no 
bankruptcy  proceedings  had  taken  place,  and  an  order  discontinuing 
such  proceedings  may  be  entered,  at  the  option  pf  the  debtors,  without 
further  notice  to  the  creditors.     All  this  is  to  be  done  before  any 
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money  is  paid  or  any  notes  are  given,  and,  ten  days  after  the  bank- 
ruptcy proceedings  may  be  discontinued  and  put  out  of  Court,  the 
notes  are  to  be  given.  The  Court  will  have  lost  all  power  to  enforce 
even  the  giving  of  the  notes,  because  the  whole  matter  will  be  out  of 
Court.  The  creditors  will  be  no  better  off  than  if  they  were  to  dis- 
continue themselves  the  proceedings  they  have  commenced,  without 
asking  the  Court  to  confirm  the  resolution  of  composition,  and  then 
treat  with  the  debtors  for  a  settlement.  I  certainly  cannot  say  that 
I  am  satisfied  that  this  so-called  composition  is  for  the  best  interest 
of  all  concerned.  I  must,  therefore,  refuse  to  order  a  second  meeting 
of  creditors. 

For  the  composition.  Carter  ^  Eaton* 

In  opposition,  W.  A.  Coursen. 


DECEMBER,  1876. 

THE  UNITED  STATES  vs.  THE  NEW  YORK 
GUARANTY  AND  INDEMNITY  COMPANY. 

INTERNAL  Rktenuk.— Failing  to  make  Returns.— Penalty. — Assesbment 

OF  Tax. — Pleadings. 

Under  the  providODB  of  sections  110  and  ISO  of  the  Internal  Revenue  Act  of 
June  Both,  1864  (18  U.  S.  Stat,  at  large,  p.  277),  as  amended  by  the  Act  of 
July  18th,  1866  (14  U.S.Stat,  at  large,  p.  186),but  one  penalty  is  imposed  for 
all  failiu*es  to  make  the  returns  required  to  be  made,  prior  to  the  commence- 
ment of  a  suit  to  recover  penalties  for  such  failure. 

To  a  claim  to  recover  a  tax  due  under  the  Internal  Revenue  law,  on  an  allega- 
tion that  a  less  tax  than  was  due  had  been  paid,  the  defence  was  interposed, 
that  the  amount  paid  was  determined  to  be  the  true  amount  by  the  assessor 
of  Internal  Revenue,  and  to  this  defence  a  demurrer  was  interposed : 

Held^  That  the  defence  was  one  which  would  more  properly  be  passed  on 
at  the  trial,  and  that  the  demurrer  must  be  overruled. 
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This  case  came  before  the  Court  on  a  demurrer  bj  the  defend- 
ant  to  the  second,  fourth  and  sixth  of  the  causes  of  action  stated  in 
the  complaint,  and  a  demurrer  by  the  United  States  to  the  second 
defence  set  up  in  the  defendant's  answer. 

In  the  second  cause  of  action  on  behalf  of  the  United  States,  it 
was  alleged  that  the  defendant  was  a  bank  engaged  in  the  business  of 
receiving  deposits  as  such,  and  that  it  became  the  duty  of  the  defend- 
ant  to  render  to  the  assessor  of  Internal  Revenue  for  the  proper  dis- 
trict, monthly,  for  each  month  from  November,  1865,  to  August, 
1872,  a  true  and  accurate  return  of  the  amount  of  its  deposits,  with 
a  declaration  annexed  thereto,  and  the  oath  of  the  President  or 
Cashier  of  the  defendant,  that  the  same  conUined  a  true  and  faith- 
ful statement  of  the  amounts  subject  to  tax ;  that  the  defendant  had 
neglected  to  make  such  returns ;  and  that  thereby  the  defendant 
became  liable,  at  the  end  of  each  of  said  months,  to  pay  a  penaltj  for 
each  such  neglect  and  refusal  respectively,  of  two  hundred  dollars. 

The  fourth  cause  of  action  was  similar,  for  neglecting,  to  make 
monthly  returns  of  capital  for  each  month  from  November,  1865,  to 
December,  1872 

In  the  sixth  cause  of  action  it  was  alleged,  that  it  became  the 
duty  of  every  person  having  the  care  and  management  of  said 
corporation  defendant,  to  render  to  the  assessor  of  Internal  Revenue 
for  the  proper  district,  on  or  before  the  10th  of  January,  1871,  and 
on  or  before  the  10th  of  August,  1871,  and  on  or  before  the  10th  of 
February,  1872,  a  true  and  complete  return  of  the  amount  of  income 
and  profit  declared  in  the  preceding  month  and  of  the  taxes  thereon ; 
that  no  person  made  such  return,  but  the  defendant  made  default  in 
respect  thereto;  and  that  the  defendant  forfeited  to  the  United 
States,  for  each  such  default,  the  sum  of  one  thousand  dollars. 

The  defendant  demurred  to  these  three  causes  of  action,  because 
several  causes  of  action  had  been  improperly  united  in  each  of  said 
causes  of  action,  each  of  them  being  for  the  recovery  of  numerous 
alleged  penalties,  each  of  which,  if  ever  incurred,  constituted  a  sep- 
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arate  liabilitj  and  cause  of  action,  and  the  defendant,  if  liable  at  all, 
being  liable  for  onlj  one  penalty  lor  all  the  alleged  yiolations  of  law 
charged  in  each  cause  of  action  respectively. 

The  provisions  of  the  statute  under  which  the  claims  for  these 
penalties  were  made,  were  sections  110  and  120  of  the  Internal 
Revenue  Act  of  June  S0th,1864  (13  U.  S.  Stat,  at  Large,  p.  277) 
as  amended  by  the  Act  of  July  ISth,  1866  (14  IT.  8.  Stat,  at 
large,  p.  186). 

By  the  first,  third  and  fifth  causes  of  action  in  the  complaint, 
the  United  States  sought  to  recover  various  amounts  of  taxes 
which  were  alleged  to  have  become  due  under  the  provisions  of  the 
Internal  Revenue  law.  The  causes  of  action  contained  allegations 
that  various  amounts  of  taxes  therein  stated  had  become  due ;  and 
that  the  defendant  had  paid  certain  smaller  amounts  and  was  indebted 
for  the  remainder  of  the  taxes  unpaid  To  these  causes  of  action 
the  answer  of  the  defendant  set  up  two  defences,  the  second  of  which 
was,  that  the  defendant  was  always  ready  to  pay  any  tax  which  it 
was  liable  to  pay ;  that,  by  the  due  determinations  of  the  assessor  of 
Internal  Revenue  of  the  proper  district,  the  amount  of  tax  which 
the  defendant  was  liable  to  pay  was  fixed  and  determined  at  the 
amounts  alleged  to  have  been  actually  paid  by  the  defendant ;  and 
that  the  defendant  acted  in  good  faith  upon  said  determinations  and 
the  same  ought  to  be  binding  on  the  plaintiff.  To  this  defence 
the  plaintiff  interposed  a  demurrer. 

For  the  United  States,  R,  M.  Slierman^  Assistant  District 

Attorney, 

For  defendant,  William  Allen  Butler. 

Blatchforb,  J.  I  am  of  opinion  that  the  provisions  of  section 
110,  respecting  penalties  lor  neglect  to  make  return  and  payment  of 
tax  as  to  amount  of  deposits  and  capital,  require  only  a  single  return 
to  be  made  covering  deposits  and  capital,  and  impose  only  one  pen- 
alty of  $200  for  all  neglects  or  defaults  prior  to  the  commencement 
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of  the  suit.  The  penalty  is  not  imposed  for  each  and  every  refusal 
or  neglect,  but  for  any  refusal  or  neglect.  Nor  is  the  case  varied 
bj  the  fact  that  the  tax  is  required  to  be  paid  each  month  upon 
deposits  and  each  month  upon  capital,  and  that  the  return  of 
deposits  and  cnpital  is  required  to  be  made  monthly. 

So,  also,  under  section  120  respecting  penalties  for  neglect  to 
make  return  as  to  dividends,  onlj  one  penalty  of  $1,000  is  imposed 
for  all  defaults  prior  to  the  commencement  of  the  suit. 

The  demurrer  of  the  defendant  to  the  second,  fourth  and 
sixth  causes  of  action  is  therefore  allowed. 

As  to  the  demurrer  of  the  plainti£  to  the  second  defence  set  up 
in  the  amended  answer,  I  overrule  the  demurrer,  on  the  ground  that 
the  defense  is  one  which  it  is  most  proper  should  be  passed  upon  at 
the  trial. 


DECEMBER,  1876. 

THE  OCEAN  INSURANCE  COMPANY  vs.   THE  SUN 
MUTUAL  INSURANCE  COMPANY. 

Re-Insitkanoe. — Inbdkange  on  Charter. — Parol  Evidence  to    Explain 
Writing.— Information  Material  to  tee  Risk. 

By  au  agreement  made  between  the  O.  Ins.  Co.,  of  Portland,  Me.,  and  the  8. 
Mut.  Ins.  C'O.,  of  New  York,  the  latter  agreed  to  re-insure  such  risks, taken 
by  the  former,  as  the  latter  sh(*ald  endorse  on  an  oj)en  policy  to  be  issued 
by  the  latter  to  the  former.  The  open  policy  was  accordingly  issued.  On 
the  30th  of  January,  1864,  the  ship  C.  8.  P., of  which  one  M.  was  one-eighth 
owner,  was  in  New  York,  and  was  on  that  day  chartered  for  a  voyage  from 
New  York  to  San  Francisco,  thence  to  Callao  and  the  Chincha  Islands  for 
a  cargo  of  gutfno,  and  thence  to  Hamburg  or  Rotterdam  with  such  cargo. 
By  this  charter  the  ship  was  not  required  to  carry  cargo  from  New  York 
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to  San  Francisco.  She  was  at  that  time  under  a  previous  charter,  by  which 
she  was  to  carry  a  cargo  of  coal  from  New  T  ork  to  San  Francisco.  On  the 
23d  of  March,  1864,  the  president  of  the  O.  Ins.  Company  wrote  to  the  vice 
president  of  the  S.  Mut.  Ins.  Co.,  saying:  ''I  enclose  returns  for  registry 
as  follows  :  $5,000  on  sliip  C.  S.  P.,  to  San  Francisco  and  Chinchas— war ; 
$5,000  on  pc.  of  do— marine";  and  in  a  postscript  he  added:  '*I  also  enclose 
an  additional  return  for  insurance  on  charter,  primage  and  property  per 
ship  C.  S.  P.  to  San  Francisco  only."  The  returns  "enclosed  were  all  dated 
that  same  day  and  read  as  follows  :  (1)  "Enter  on  open  policy  of  this  Co., 
war  risk  only,  $5,000  on  ship  C.  S.  P.  at  and  from  New  York  to,  at  and 
from  San  Francisco  and  Callao  to  Chinchas,  rate  3  per  cent;  (2)  * 'Enter 
on  open  policy  of  this  Co.,  $5,000  on  charter  Of  ship  C.  S.  P.  at  and  from 
New  York  to,  at  and  from  San  Francisco  and  Callao  to  Chinchas — rate  8 
per  cent ;  (3)  '* Enter  on  open  policy  of  this  Co.,  $6,550  on  charter,  $2,650 
on  primage  and  $1,500  on  property,  on  board  ship  C.  S.  P.,  at  and  from 
New  York  to  San  Francisco,  including  war  risk— rate  6  per  cent.**  Entries 
were  made  on  the  open  policy  according  to  these  returns.  Separate  policies 
had  been  issued  by  the  O.  Ins.  Co.  to  M.  covering  these  several  risks.  The 
ship  sailed  from  New  York,  and,  before  reaching  San  Francisco,  was  lost 
near  Buenos  Ay  res.  The  O.  Ins.  Co.  paid  to  M.  and  the  S.  M.  Ins.  Co.  repaid 
under  the  re-insurance  the  $5,000  insurance  on  the  charter  of  the  ^hip,men- 
tioned  in  the  second  of  the  returns.  Such  repayment  was  made  before  May, 
1866.  In  September,  1866,  M.  commenced  a  suit  in  the  Supreme  Court  of 
Maine,  on  the  policy  issued  to  him  by  the  O.  Ins.  Co.,  to  recover  the  $6,650 
on  charter,  $2,650  on  primage  and  $1,500  on  property,  which  he  claimed  to 
have  been  an  insurance  on  the  guano  charter.  The  O.  Ins.  Co.  defended  the 
suit,  denying  that  they  had  insured  the  guano  charter,  and  they  sent  notice 
of  the  suit  to  the  S.  M.  Ins.  Co.,  which  co-operated  in  the  defence.  On  the 
trial  of  that  suit  the  plaintiff  offered  parol  evidence  to  show  that  the  word 
*'  charter,"  in  the  application  for  the  policy,  and  in  the  policy,  was  under- 
stood, at  the  time  the  insurance  was  effected,  to  mean  the  guano  charter. 
When  the  decision  of  the  Court  in  Maine  that  such  evidence  was  admissible 
was  conmiunicated  by  the  O.  Ins.  Co.  to  the  S.  M.  Ins.  Co.,  the  latter 
refused  to  co-operate  further  in  tlie  defence  of  that  suit.  The  parol  evi- 
dence being  admitted  in  that  suit,  the  plaintiff  recovered  Judgment  against 
the  O.  Ins.  Co.,  and  that  company  then  brought  this  suit  against  the  S. 
M.  Ins.  Co.,  on  the  policy  of  re-insurance : 
JBfeldy  Tliat,  as  the  parol  evidence  which  was  admitted  in  the  suit  against  the 
libellants,  to  establish  that  the  charter  intended  to  be  insured  by  them  was  the 
guano  charter,  was  not  communicated  by  the  libellants  to  the  respondents 

18 


.»> 


274  SOUTHERN  DISTRICT  OF   NEW  YORK. 

The  Ocean  Insurance  Company  v.  Tlie  Sun  Mutual  Insurance  Company. 


before  the  effecting  of  the  re-insurance,  the  recovery  against  the  libellants 
was  not  binding  on  the  respondents  : 

That  the  language  of  the  several  returns  sent  by  the  libellants  to  the  respond- 
ents, did  not  amount  to  notice  of  the  existence  of  the  guano  charter; 

That,  there  being  two  charters,  one  of  them  having  the  same  termini  as  the 
voyage  described  in  the  policy,  and  the  other  of  them  covering  that  route  and 
a  farther  continuing  route,  and  there  being  no  explanation  between  the 
parties  as  to  which  charter  was  meant  to  be  covered  by  an  insurance  on 
**  charter,"  the  policy  must  be  regarded  as  saying  that  the  charter  intended 
was  the  charter  covering  only  the  route  of  the  voyage  described  in  the 
policy ; 

That  the  payment  by  the  respondents  of  the  $5,000  on  the  policy  issued  under 
the  second  of  the  returns  did  not  constitute  a  recognition  of  their  having 
effected  insurance  on  the  guano  charter; 

That  the  information  which  it  was  shown  that  the  libellants  had  when  they 
applied  for  the  re-insurance,  as  to  the  existence  of  the  two  charters  of  the 
vessel  and  their  terms,  was  material  to  the  risk  to  be  assumed  by  the  re- 
spondents and  was  not  communicated  to  them  ; 

That  the  re-insurance  made  b}-  the  respondents  was  not  upon  the  guano 
charter,  and  the  libellants  were  not  entitled  to  recover. 

Blatchfobd,  J.  This  is  a  libel  filed  by  the  Ocean  Insur- 
ance Company,  a  marine  insurance  corporation,  of  Portland,  Maine, 
against  the  Sun  Mutual  Insurance  Company,  a  marine  insurance 
corporation,  of  the  city  of  New  York,  to  recover  upon  a  policy  of 
insurance  issued  by  the  respondents  to  the  libellants.  The  libel 
alleges,  that,  before  the  20th  of  March,  1864,  the  libellants  and  the 
respondents  entered  into  an  agreement,  ttiat  the  respondents  should, 
on  request,  reinsure  the  libellants,  on  risks  taken  by  the  libellants, 
on  all  such  risks  as  the  respondents  should,  from  time  to  time,  ap- 
prove and  endorse  on  an  open  policy  to  be  made  by  the  respond- 
ents ;  that  the  respondents  made  their  open  policy,  whereby  they 
insured  the  libellants  upon  the  risks  specified  in  the  libel,  which 
were  approved  by  the  respondents  and  endorsed  on  the  policy  ;  that 
the  ship  Charles  S.  Pennell,  being  in  the  port  of  New  York,  and 
Qeorge  M.  Melcher  being  the  owner  of  one-eighth  of  said  vessel, 
and  being  her  master,  and  said  vessel  having  been  chartered  on  the 
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80th  of  January,  1864,  to  A.  J.  Schon  &  Co.,  and  J.  D.  Mut- 
zenbecher,  Sons,  merchants  and  agents  of  Messrs  Henrj,  Witt  &; 
Shutte,  Lima,  agents  of  the  Supreme  Goyemment  of  Peru  and 
their  consignees  of  guano  in  Germany,  for  a  voyage  on  the  high 
seas  from  New  York  to  San  Francisco,  thence  to  Callao  and  the 
Ghincha  Islands,  for  a  cargo  of  guano,  and  thence  to  Hamburg  or 
Rotterdam  with  said  cargo,  said  charter  party  being  of  the  value  of 
$52,400,  and  the  primage  thereon  being  of  the  value  of  $2,650, 
and  said  Melcher  being  interested  in  said  charter  and  said  primage, 
and  being  the  owner  of  certain  property  on  board  of  said  ship,  the 
libellants  insured  said  Melcher,  on  the  high  seas,  at  and  from  New 
York  to  San  Francisco,  .^6,550  on  charter,  meaning  the  said  char- 
ter, $2,650  on  primage,  meaning  the  said  primage,  and  also  $1,500 
on  property  on  board,  meaning  said  property,  against  the  perils  of 
the  seas  and  other  perils  enumerated  in  said  poHcy ;  that,  there- 
upon, the  libellants,  on  the  23rd  of  March,  1864,  being  interested 
in  said  charter,  and  said  primage,  and  said  property  on  board,  and 
said  insurance  thereon,  for  the  reimbursement  of  the  libellants 
thereon,  made  an  application  to  the  respondents  to  enter  upon  said 
open  policy,  .^6,550  on  charter,  $2,650  on  primuge,  and  $1,500  on 
property  on  board  said  ship,  at  and  from  New  York  to  San  Fran- 
cisco aforesaid,  including  war  risk,  being  the  same  risk  insured  by 
the  libellants;  and  that  the  respondents,  on  the  receipt  of  said  ap- 
plication, approved  the  same,  and  endorsed  the  same  on  said  open 
policy,  at  a  premium  which  was  paid.  The  libel  then  avers  the  loss 
of  the  vessel,  while  on  said  voyage,  by  the  perils  of  the  seas,  and 
before  she  reached  San  Francisco ;  that  thereby  said  Melcher  wholly 
lost  said  charter,  and  his  said  interest  therein,  and  said  primage,  and 
said  property,  whereby  the  libellants,  as  such  insurers,  became 
liable  to  pay  the  said  several  sums,  amounting  to  $10,700, 
to  said  Melcher;  that,  on  notice  of  said  loss  to  the  libel- 
lants, they  gave  notice  thereof  to  the  respondents ;  that  the 
respondents  then  declared  that  payment  of  the  loss  should  be 
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refused,  and  it  was  accordinglj  refiised,  and  an  action  was  there- 
after brought  bj  said  Melcher  in  the  Supreme  Judicial  Court  of 
Maine,  against  the  libellants,  to  recover  the  same,  and  such  proceed- 
ings were  thereupon  had,  that  said  Melcher,  on  the  7th  of  December, 
1872,  recovered  against  the  libellants,  on  the  policj  given  by  them, 
the  sum  of  $9,200  and  interest  from  April  28th,  1865,  of  wlHch 
recovery  the  libellants  paid,before  judgment  was  entered,  $4,2S4.29, 
and,  on  June  28th,  1873,  judgment  was  duly  entered  for.  the  bal- 
ance of  said  recovery,  $9,473. 71,  and  costs  taxed  at  $574.17 ;  that, 
by  reason  of  the  premises,  the  libellants  became  liable  to  pay  to  said 
Melcher  said  loss  and  costs  so  recovered,  and  the  respondents 
became  liable,  under  said  open  policy,  and  said  loss  and  said 
judgment,  to  pay  said  loss  and  costs  to  the  libellants,  with 
interest,  and  also  the  further  sum  of  $1,164.70  counsel 
fees,  costs  and  expenses  of  said  suit,  paid  by  the  libellants, 
other  than  the  costs  above  mentioned,  with  interest  thereon  firom 
the  time  of  such  payment,  July  28rd,  1873 ;  and  that  due  proof  of 
loss,  costs,  expenses  and  counseHees,  and  of  interest,  was  furnished 
to  the  respondents  more  than  30  days  before  the  commencement  of 
this  action,  and  payment  was  demanded  of  the  respondents,  9.nd 
refused. 

The  answer  sets  up  various  defences,  but,  as  one  of  them  seems 
to  be  conclusively  established,  and  that  the  main  one,  and  one  which 
goes  to  the  foundation  of  the  action,  it  will  be  necessary  to  refer  to 
only  that  one.  The  answer  avers,  that,  at  the  time  of  the  application 
by  the  libellants  to  the  respondents  for  the  reinsurance  mentioned 
in  the  answer,  the  respondents  had  not,  nor  had  any  of  its  officers 
or  agents,  heard  of  any  charter  of  the  said  ship  for  a  voyage  on  the 
high  seas  from  New  York  to  San  Francisco,  thence  to  Callao  and 
the  Chincha  Islands  for  a  cargo  of  guano,  and  thence  to  Hamburg 
or  Rotterdam  with  said  cargo,  nor  did  either  of  them  have  any 
intimation  of  any  such  charter  until  after  the  loss  of  said  ship;  that, 
at  the  time  of  such  application  for  reinsurance,  the  said  ship  was 
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lying  in  the  port  of  New  York,  bound  on  a  voyage  to  San  Francisco, 
and  under  a  charter  to  carry  a  cargo  of  coal  and  other  merchandise 
from  New  York  to  San  Francisco ;  that  she  was  then  nearly  or 
entirely  loaded  and  ready  to  sail  upon  that  voyage,  and  Ufou  no 
other,  as  was  well  known  to  the  respondents  and  to  other  persons 
haying  dealings  with  said  ship  ;  that,  on  the  23rd  of  March,  1864, 
the  libellants  sent  to  the  respondents  an  application  in  the  follow- 
ing words :  '^To  the  Sun  Mutual  Insurance  Company :  Enter  on 
open  policy  of  this  Co.  51,564,  $6,550  on  charter,  $2,650  on 
primage,  $1,500  on  property  on  board  ship  Chas.  S.  Pennell,  at 
and  from  New  York  to  San  Francisco,  including  war  risk,  rate 
6  per  cent ;"  that  the  respondents,  understanding  said  application 
to  refer  to  the  charter  of  said  ship  on  her  voyage  from  New  York 
to  San  Francisco,  on  which  she  was  then  bound,  and  under  which 
charter  she  had  been  then  nearly  or  completely  baded  with  mer- 
chandise to  be  carried  to  San  Francisco,  and  not  being  aware  or 
having  heard  of  any  other  charter  of  said  vessel,  thereupon  endorsed 
the  same  on  said  open  policy ;  that,  after  the  happening  of  the 
disaster  to  said  ship,  said  Melcher  claimed  that  the  policy  issued  to 
him  by  the  libellants  related  to  the  guano  charter  and  the  primage 
on  the  charter  money  mentioned  therein,  and  that  he  wa«  entitled 
to  recover  the  said  sums  of  $6,550  and  $2,650  from  the  libellants, 
for  his  interest  in  said  last  mentioned  charter  and  primage :  that 
such  claim  was  disputed  and  refused  by  the  libellants,  on  the  express 
ground  that  said  policy  issued  by  the  libellants  had  no  application 
to  the  guano  charter,  but  referred  and  was  intended  to  apply  only 
to  the  charter  under  which  the  vessel  was  employed  to  carry  said 
cargo  of  coal  and  other  merchandise  from  New  York  to  San 
Francisco ;  that,  the  libellants  having,  in  April,  1865,  given  to  the 
respondents  notice  of  the  making  of  such  claim,  the  respondents 
acquiesced  in  such  dispute  and  refrisal  of  the  same,  and  did,  so  &r 
as  the  respondents  were  concerned,  refrise  to  recognize  said  claim  as 
falling  within  the  terms  of  said  re-insurance  policy ;  that  thereupon 
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said  a\;tion  was  brought  bj  said  Melcher  against  the  libellants.  and 
said  judgment  was  recovered  ;  that  said  judgment  was  given  against 
the  libellants  mainly  upon  the  ground  that  one  Sawyer,  who  was 
the  said  Melcher's  agent  for  effecting  said  insurance  and  other  insur- 
ance upon  his  interest  in  said  ship,  applied  to  the  libellants  for  such 
insurance  of  $6,550  and  $2,650,  and,  at  the  time  of  such  applica- 
tion, produced  and  exhibited  to  the  president  of  the  libellants,  to 
whom  personally  such  application  was  made,  a  letter  from  said 
Melcher  to  said  Sawyer,  requesting  the  latter  to  procure  insurance 
of  said  sums  of  $6,550  and  $2,650  upon  said  guano  charter  and 
the  primage  of  the  same  ;  and  that,  upon  the  strength  of  evidence  of 
those  facts,  and  of  such  evidence  alone,  the  insurance  made  by  the 
libellants  was  held  to  be  applicable  to  the  guano  charter ;  that  said 
letter  was  never  exhibited  or  communicated  to  the  respondents,  or 
to  any  of  its  officers  or  agents,  by  the  libellants,  nor  did  the 
respondents  ever  know  or  hear  of  its  existence,  or  of  any  purpose  or 
intention  on  the  part  of  the  said  Melcher  or  his  agent,  or  on  the  part 
of  the  libellants,  to  make  the  policy  issued  by  the  libellants  applicable 
to  the  guano  charter,  until  about  the  month  of  January,  1872,  when 
it  was  brought  to  the  attention  of  the  respondents  by  their  counsel, 
after  an  examination  by  him  of  the  proceedings  on  the  trial  of  the 
action  of  Melcher  against  the  libellants ;  that  tharespondents  imme- 
diately notified  the  libellants,  through  their  counsel,  of  the  refusal 
of  the  respondents  to  be  bound  by  any  judgment  rendered  in  said 
action,  which  should  be  based  on  the  fact  of  the  exhibition  of  said 
letter  by  said  Sawyer  to  the  president  of  the  libellants,  or  upon  any 
thing  which  took  place  between  the  president  and  said  Sawyer  when 
the  original  insurance  was  applied  for  by  the  latter,  inasmuch  as 
none  of  said  matters  were  communicated  to  the  respondents  at  the 
time  of  the  application  for  said  re-insurance ;  that  the  respondents, 
at  the  time  they  made  such  re-insurance,  had  not,  nor  had  any  of 
their  oflScers,  any  knowledge  or  information  of  any  matter  or  thing 
in  regard  to^said  original   insurance,  or  of  its  application  to  aay 
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particular  subject-matter,  other  than  the  notice  from  the  libellants 
to  the  respondents,  above  set  forth,  requesting  the  latter  to  enter 
the  said  sums  of  $6,550,  $2,650  and  $1,500  upon  the  said  re-insur- 
ance policy,  and  had  no  knowledge  or  information  of  any  fact,  mat- 
ter or  thing  which  could  operate  to  make  the  said  insurance,  ao  far 
as  concerned  the  said  $6,550  and  $2,650,  applicable  to  any  other 
subject-matter  than  the  said  charter  under  which  the  said  ship  wag 
employed  to  carry  a  cargo  of  coal  and  other  merchandise  from  New 
York  to  San  Francisco;  and  that,  if  the  respondents  had  had  knowl- 
edge of  any  such  fact,  matter  or  thing,  and,  especially,  if  they  had 
been  aware  of  any  purpose  to  make  the  said  insurance  applicable  to 
the  guano  charter,  they  would  have  declined  to  become  the  libel- 
lants' re-insurer  therefor,  for  the  reasons,  among  others,  that  it  would 
have  involved  a  large  over- insurance  upon  or  in  respect  of  the  said 
Melcher's  interest  in  the  said  ship,  and  that  the  accumulation  of  so 
large  an  amount  of  insurance  thereon  (making  nearly  three  times 
its  value)  would  have  been  contrary  to  the  rules  and  principles 
which  govern  prudent  underwriters  in  making  insurances,  and 
would  have  offered  strong  inducements  to  said  Melcher,  supposing 
him  to  be  subject  to  pecuniary  temptation,  to  cast  the  said  ship 
away. 

I  regard  it  as  clearly  established  that  the  respondents  did  not  in- 
sure the  guano  charter.  The  transactions  between  the  parties  were 
effected  wholly  by  correspondence.  On  the  23rd  of  March,  1864, 
the  president  of  the  libellants  wrote  a  letter  to  the  vice-president  of 
the  respondents,  saying :  ^'  I  also  enclose  returns,  per  registry,  as 
follows :  $5,000  on  ship  0.  S.  Pennell  to  San  Francisco  and  Chinchas, 
war;  $5,000  on  pc.  of  do.  marine.^'  Then,  in  a  postscript  to  the 
letter,  he  says :  ^*  F.S. — I  also  enclose  an  additional  return  for 
insurance  on  charter,  primage  and  property,  per  ship  G.  S.  Pennell 
to  San  Francisco  only.''  The  returns  enclosed  were  these  (all  of 
them  dated  March  28rd,  1864)  :  (1.)  ^'  Enter  on  open  policy  of  this 
company  51,564,  war  risk  only.  $5,000  on  ship  Chas.  S.  Pennell,  at 
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and  from  New  York  to,  at  and  from  San  Franciaco  and  Callao  to 
Chincbaa — ^rate  8  per  cent.^'  (2.)  V  Enter  on  open  policy  of  this 
company  51,564,  $5,000  on  charter  of  ship  Chas.  S.  Pennell,  at  and 
from  New  York  to,  at  and  from  San  Francisco  and  Callao  to 
Ghinchas — rate  8  percent"  (3.)  "  Enter  on  open  policy  of  this 
company  51,564,  $6,550  on  charter,  $2,650  on  primage,  and 
$1,500  on  property  on  board  ship  Charles  S.  Pennell,  at  and  from 
New  York  to  San  Francisco,  including  war  risk — rate  6  per  cent" 
It  is  the  insurance  made  on  the  last-mentioned  return  that  is  the 
subject  of  the  present  suit.  The  respondents  receired  no  informa- 
tion from  the  libellants  as  to  what  the  charter  intended  was,  except 
such  as  is  contained  in  the  three  returns  above  set  forth  and  in  the 
letter  enclosing  them. 

From  the  policy  issued  by  the  libellants  to  Melcher,  on  the  23rd 
of  March,  1864,  it  appears  that  the  insurance  made  by  them  was 
described  in  that  policy  as  '^  $6,550  on  chaiter,  $2,650  on  primage, 
and  also  $1,500  on  property  on  board  ship  Chas.  S.  Pennell,  at  and 
from  New  York  to  San  Francisco."  From  the  record  of  the  pro- 
ceedings in  the  suit  brought  against  the  libellants  by  Melcher,  it  ap- 
pears that  he  alleged  that  the  libellants,  by  their  policy,  insured  the 
guano  charter.  To  prove  this,  he  introduced  as  a  witness  one 
Sawyer,  who,  as  the  agent  of  Melcher,  personally  effected  the 
insuiance  for  Melcher  at  the  office  of  the  libellanls.  He  did  so  in 
pursuance  of  a  letter  which  he  had  then  just  received  from  Melcher, 
dated  New  York,  March  20th,  1864.  In  that  letter  Melcher  said  : 
**  I  want  you  to  insure  on  my  part  of  the  ship  as  follows :  Say  war 
risk  out  to  San  Francisco,  ship,  $5,000  ;  charter  to  San  Francisco, 
$26,500,  1-8,  $8,800:  primage  on  same,  $1,325;  homeward 
charter  from  Chinchas,  insure  out,  say  1,750  tons,  at  $4,  $7,000  ; 
at  current  rate  of  exchange,  $52,400 ;  my  1-8,  $6,560  ;  primage 
on  same  $2,650;  chronometers,  $500;  and  on  our  own  effects, 
clothing,  &c.,  $1,000;  making,  total,  $19,425."  The  written  ap- 
plication which  Sawyer  signed  on  the  libellants'  book  was  in  these 
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words  :  '*  I  wish  for  Geo.  M.  Melcher  $6,550  on  charter  and 
$2,660  on  primage,  and  $1,500  on  property  on  board  ship 
Charles  S.  Pennell,  at  and  from  New  York  lo  San  Francisco,  in- 
cluding war  risk.''  Eut  Sawyer  testified  as  follows  on  that  trial : 
^*  Q.  State  whether  or  not  you  exhibited  that  letter  to  the  President 
of  the  Company  at  the  time  you  applied  for  insurance  7  A.  I  did. 
Q.  At  whose  i  equest  did  you  exhibit  it  to  him  ?  •  A.  At  hit  own.  He 
asked  me  to  hand  him  the  letter.  Q.  Did  he  take  it  and  examine  it? 
A.  He  took  it  and,  I  suppose,  examined  it.  He  made  some 
comments  on  it.  Q.  What  time  in  the  day  did  you  receive 
the  letter?  A.  I  think  it  came  in  the  noon  train.  I  got  it  about 
2  o'clock  in  the  afternoon  and  went  to  the  Ocean  Insurance 
Company  the  next  morning  at  10  o'clock.  Q.  State  all  that 
was  said  and  done  between  yourself  and  the  ofiicers  of  this  company 
at  the  time,  in  relation  to  this  policy  of  insurance  and  the  subject 
matter  insured.  (Defendant  objects  to  both  form  and  substance. 
Admitted,  subject  to  objection.)  A.  After  effecting  an  insur- 
ance on  the  ship,  Mr.  Woodbury"  (the  President)  ^*  asked  me 
if  I  could  give  him  any  other  insurance.  I  told  him  I 
had  received  a  letter  from  Capt.  Melcher,  requesting  me  to 
to  insure  a  guano  charter.  He  said,  'Let  me  see  the  letter.'  I 
passed  it  over  the  desk  to  him.  He  took  it  in  his  hands  and  says, 
*1,760  tons — ain't  that  a  large  amount  to  insure  on  that  ship?'  I 
told  him  I  had  insured  the  ship  in  his  office  when  sho  carried  1,800 
tons  in  her.  He  said,  ^homeward  charter,  insure  out — why  didn't 
the  captain  ask  you  to  insure  all  the  way  round,  as  he  had  the  ship  ?' 
My  answer  was,  before  the  ship  got  through,  if  the  war  closed,  he 
could  effect  the  insurance  cheaper.  I  was  to  be  advised  by  Capt. 
Melcher  on  his  arrival  at  San  Francisco,  and  agi*eed  with  him  to 
insure  in  his  office  if  he  took  it.  He  made  some  other  comments. 
Among  others  he  said,  *what  did  Foye  take  the  New  York  insurance 
for?'  I  told  him  6  per  cent,  with  the  scrip  earnings  back.  After 
some  little  talk  he  told  me  he  would  take  this  at  5  1*2,  and  I  was 
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going  to  leave  the  oflSce ;  he  said,  4t  will  be  necessary  to  make 
application,'  or  sign  one.  Wright  copied  an  application  on  to  his 
book,  and  I  signed  it  without  reading  it.  I  dcn't  know  what  I 
signed.  It  was  mere  form,  I  suppose.  Q.  Did  he  make  any  other 
comment  in  relation  to  the  statement  in  the  letter  you  showed  him, 
or  figures  7  A.  He  asked  me  what  the  captain  rated  the  pound  at. 
I  told  him  I  thought  about  $8.  He  took  a  pen  and  figured 
over  on  the  desk  and  said  he  thought  it  was  about  that  him- 
self. Q.  Did  he  read  any  part  of  the  letter  about  pounds 
when  he  made  those  figures?  (Objected  to  by  defendant. 
Admitted,  subject  to  objection.)  A.  He  did.  Q.  Do  you  hold 
in  your  hand  the  letter  you  carried  to  Mr.  Woodbury?  A.  I  do. 
Q.  State  what  part  he  read  when  he  asked  you  how  the  captain 
figured  the  pound.  (Objected  to.  Admitted,  subject  to  objection.) 
A.  I  cannot  tell  you  what  part  he  read.  He  said, 
'say  1750  tons,  at  $7,000.'  Then  he  asked  me  what  the 
captain  cast  this  insurance  for  at  the  pound.  I  can  not  state  all 
that  was  said — six  years  have  passed.  I  am  giving  the  subject 
matter  as  well  as  I  can.  Q.  Had  he  just  been  examining  the  let- 
ter when  he  made  that  statement  ?  A.  He  had.  I  think  he  held 
the  letter  in  his  hands  or  on  the  desk  when  he  made  the  figures.  Q. 
What  charter  did  you  tell  Woodbury  you  wanted  insured  at  this 
time  ?  A.  A  guano  charter.  Q.  What  description  did  you  give 
him  of  the  charter  ?  A.  I  told  him  the  captain  was  chartered  for 
guano.  He  says,  'I  know  it.  Pennell  has  been  in  talking  with 
me  about  it  this  afternoon.'  Q.  Did  you  state  what  voyage  the 
guano  charter  was  for  ?  A.  I  don't  know  that  I  did,  for  we  had 
stated  the  voyage  a  few  minutes  before,  in  effecting  the  insurance 
on  the  ship.  I  had  effected  an  insurance  on  the  same  route  a  few 
minutes  before  ;  the  same  voyage  for  which  this  guano  charter  was 
for.  Q.  Did  you  apply  for  any  insurance  to  the  Ocean  Ins.  Co. 
upon  any  other  charter  or  freight,  except  the  guano  charter?  A.  I 
did  not  at  that  time.  Q.  Upon  what  voyage  had  you  obtained  insur- 
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ance  upon  the  ship  at  the  Ocean  Ins.  Co.'s  office  at  this  same  time  ? 
A.  New  York  to  San  Francisco,  with  liberties  of  Callao,  to  the 
Ghinchas,  and  from  thence  to  a  port  in  Europe.  Q.  Where  did 
the  conversation  you  have  related  take  place  ?  A.  In  the  Ocean 
Ins.  Co. 's  office,  on  Exchange  street.  Three  or  four  days  after  that 
I  went  for  the  policies.  Q.  Whom  did  you  see  there  7  A.  Mr. 
Wright  ;  I  think  no  one  else.  He  is  secretary  of  the  Ocean  Ins. 
Co.  Q.  What  was  said  in  relation  to  this  charter  7  A.  I  opened 
the  policy  and  read  *$6,550  on  charter'.  I  says  to  Wright,  *you 
have  left  out  the  word  guano;'  said  he,  Hhat  don't  make  any  differ- 
ence ;  the  insurance  you  effected  with  Foye  was  freight ; 
this  is  charter.'  I  said  to  him,  ^had'nt  you  rather  have 
charter  than  freight  ?'  *  No,'  said  he  *  if  I  get  freight 
and  the  vessel  is  wrecked,  the  freight  helps  forward  itself, 
whereas  charter  is  a  total  loss.'  Q.  Have  you  stated  all  the  first 
conversation  in  relation  to  what  Woodbury  said  to  you  about  effect- 
ing this  insurance  ?  A .  He  said  a  good  deal  in  relation  to  not 
insuring  the  round  voyage.  I  think  I  told  him  I  should  not  insure 
her  guano  charter  with  a  war  risk.  He  wanted  to  know  why.  I 
told  him  the  Southern  Confederacy  privateers  did  not  bum  guano 
ships.  He  referred  me  to  one  instance  where  it  had  been  done.  Q. 
State  what  elser  you  recollect  was  said  in  relation  to  that  subject 
matter  of  insurance  at  Woodbury's  office,  at  the  first  conversation,  if 
anything?  (Defendant  objects  to  both  form  and  substance.)  A. 
I  told  him  I  would  put  implicit  confidence  in  his  insuring  me  ;  told 
him  I  had  made  a  mistake  in  insuring  the  last  one,  and  I  wanted  this 
guano  charter  insured  out,  and  I  wanted  no  mistake  about  it.  He 
gave  me  to  understand  there  should  be  none."  All  the  foregoing 
testimony  of  Sawyer  was  seasonably  objected  to  by  the  counsel 
for  the  defendants  in  that  suit,  and  was  admitted  by  the  Court  sub- 
ject to  objection.  After  this,  and  the  other  evidence  on  the  trial  had 
been  introduced,  the  Judge  before  whom  the  cause  was  tried,  being 
of  opinion  that  it  was  desirable,  before  proceeding  further  in  the 
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n'.m.'i;-!:  ".rj  »i  lii*  ''^/.t-riL':?  -vti.-::  laa  •— n  tut  n  ly  die  pi 
»u;.  ►-rt  -i»  lie  U'renuaix&  ■  *  — n>n.  He  "ah*  's»aa>  TT'diiirawn 
:.u»  III—  iciL  -Tr  fi-.i  -\j  He  '  'iir:  i.«r  iirir  T.anin.  as  ai  whether 
in  J  )f  mill  •••^I'-i-ni"?  •w^.s  nimise*  e.  miL  i  xaj  woaz  pcrtfon 
-:i»»*^u!  tniL  iTtT  'Oe  LeniEaLJiiini.'ii  »f  iinse  mescunaw  'iifi  easae  to 
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;r.*»iir»ni!e  it  "ue  3r*';ric  3J  be  carrtfi  miFer  *i:e  oaaraer.  As  the 
7'»^<»»»:.  *f  du*  '.'aie  she  waa  ji.'?t  wxi  wtSJiz  a:i«Ier  two  charters,  one 
r*'-.  i.r.r.'j:  aer  >i  carrr  -tral  laii  :dier  merjiiajuLse  fixm  Xew  York 
U,  ?*ft  Fr3ccij»C'' .  ani  ±e  ether  r^^zlr-rz  her  to  carry  a  cargo 
/>f  ^•-,Ar^>  from  itjt  Cr..ixha  L^iL§  a?  ILm.'rarz  or  Roaenlaiiu  and, 
»«  ^r»^  WJi^  >/%t  Oft  ihe  ounirard  Tc^a -<?.  tte  Cocrt  considered  the 
fjnA^*j-';T>  e/>  f^  whether  extrlssx  eri^I^nce  was  admia^ible  to  show 
whroh  /yf  the  two  charters  was  tlie  one  iniurcii  bv  the  defendants  in 
ihni  %n\X,  The  plair.tlff  haring  oflScral  to  prore  that  it  was  the 
^imrK;  f'hHTier^  the  defendants  resisted,  on  the  groond  that  the  words 
m  fh«  fi^;licjr,  *  at  and  from  Kew  York  to  San  Francisco,'  were 
i)pH*)t't\fiiy^  1/f  the  charter  insured,  and  that  extrinsic  evidence  that 
nuy  ifihPT  ahnrUr  was  intended  was  not  admissible,  as  its  effect  would 
he  Ui  vnrjr  iiti«l  iM  explftin  the  policy.  The  Court  held  that  the 
l*r.Klfi  "«t  Mu\  tmn  Now  York  to  San  Francisco"  did  not  describe 
«ii.r  iMiHioti  of  tlid  proiwrty  insured,  but  described,  simply,  the 
V...VHJJI'  (liii'iiiK  which  the  rink  was  to  continue,  and  did  not  describe 
lu.lli  ihM  v.7««o  ntui  tho  charter;  that,  as  a  charter  was  insured  by 
Him  111.11.7,  niul  tw(i  oluirlors  were  shown  to  exist,  either  of  which 
MoHl.1  Himwnr  (ho  ...vll  |„  Urn  poHcy,  tho  case  was  one  of  a  latent  am- 
l.luHll,y.  I..  h'i....vp  whioh  oxtiihsio  evidence  might  be  resorted  to- 
•«ml  ll.iH.  lh.-lHl.,^  «ho  rvidonoo  oftvml  by  the  plaintiff  was  ad- 
««l«ll.l..  U  ilmt  |.«n«w.  «ua  tho  action  must  stand  for  trial  The 
..v,m.l  hl.«l  l..,.K  |.l.hv.  m\  yU  «uuo  ovidouoe  of  Sawyer,  that  is 
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above  detailed,  was  given ;  and  it  was  proved  that  the  vessel  sailed 
from  New  York  for  San  Francisco,  loaded  with  a  general  cargo  for 
San  Francisco,  with  a  charter  from  New  York  to  San  Francisco, 
and  that  Melcher's  interest  under  that  charter  was  covered  by  other 
previous  insurance.  The  case  was  then  withdrawn  from  the  jury 
and  submitted  to  the  Court,  to  enter  such  judgment  as  the  law  and 
the  evidence  should  direct.  The  Court  held  (60  Maine,  77)  that 
the  evidence  satisfactorily  showed  that  the  policy  sued  on  was  in- 
tended to  cover  the  guano  charter ;  that  the  voyage  covered  by  that 
charter  was  a  continuous  one  from  New  York  to  San  Francisco, 
thence  to  Callao,  thence  to  the  Chincha  Islands,  there  to  load  with 
guano,  and  thence  to  Hamburg  or  Rotterdam  ;  that  the  insurance 
effected  by  the  policy  sued  on  was  on  so  much  of  said  voyage  as  was 
to  begin  at  New  York  and  terminate  at  San  Francisco;  that  as, 
under  the  charter,  no  freight  was  carried  between  New  York  and 
San  Francisco,  and  none  between  San  Francisco  and  the  Chincha 
Islands,  the  policy,  to  give  any  effect  to  it,  must  be  regarded  as  one 
upon  the  freight  which  would  be  carried  during  the  whole  voyage, 
if  the  loss  should  occur  between  New  York  and  San  Francisco ; 
that,  as  the  vessel  had  started  on  her  chartered  voyage,  Melcher's 
interest  in  the  chartered  freight  had  commenced,  and  was  an  in- 
surable interest,  as  freight ;  that  the  fact  that  there  was  a  charter 
between  Melcher  and  others  for  a  voyage  from  New  York  to  San 
Francisco,  and  an  insurance  thereon  by  another  company,  constituted 
no  defence,  unless  the  liability  of  the  defendants  was  thereby  in- 
creased or  injuriously  affected  ;  that  the  defendants  knew  that  there 
was  to  be  freight  from  New  York  to  San  Francisco,  and  that  the 
same  was  insured,  and,  with  such  knowledge,  insured  the  risk  for  a 
portion  of  the  voyage  covered  by  the  guano  charter  ;  and  that  they 
were  liable  for  the  $9,200  insurance  on  charter  and  primage. 
Judgment  was  given  accordingly. 

On  the  trial  of  the  present  action,  the  policy  which  (he  libellants 
issued  on  the  23rd  of  March,  1864,  on  Melc^ier'a  interest  in  the 
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r«ii«ly  ttid  wbicb  Sftirjer,  m  hit  testimonj  in  the  suit  in  Maine,  de- 
wetWftA  M  to  tnfonnee  for  the  vojage  corered  bj  the  guano 
e^iarter,  bai  been  put  in  eTidence.  That  policy  insoies'  Melcher 
''  %i,W)  (m  ship  Cbaa.  8.  Pennell,  at  and  from  New  York  to,  at 
•fid  (r(nQ  Ban  Franciaco  and  Cbincbas,  with  osaal  liberties  of 
Callao^  to  ber  port  of  advice  and  diacharge  in  Europe/' 

Tbe  evidence  in  the  present  suit  shows  that  the  respondents 
co-oi>erated  witb  tbe  libellants  in  resisting  the  claim  made  against 
tbe  libellants  by  Melcber  in  the  suit  in  Maine,  until  it  appeared, 
by  tbe  decision  to  admit  the  parol  evidence  offered  by  Melcher,  that 
tbo  libellsnts  were  to  b'e  held  liable,  by  means  of  such  evidcn(5e,  for 
nn  insumnoe  of  the  guano  charter,  but  that,  from  and  after  that 
titno,  the  resi)ondonts  asserted  to  the  libellants  that  tbe  respondents 
wore  not  bound  by  anything  which  was  not  communicated  to  them 
wbt^a  tboy  insured  the  libellants,  and  that  the  respondents  would 
not  admit  that  they  could  be  held  to  have  insured  the  guano 
olmrter.  On  the  16th  of  January,  1872,  as  soon  as  the  Court  had 
docided  that  the  parol  evidence  was  admissible,  the  attorneys  for 
tho  libollunts  sent  to  Uie  respondents  a  copy  of  tlie  opinion  of  the 
(^uurt  The  n>i)K>nilonts  submitted  that  opinion  to  their  counsel  and 
rtH»*^iviHl  bid  written  views  thereon,  a  copy  of  which  they  sent  to  the 
liWUautH'  attorneys  on  the  29th  of  January,  1872,  in  a  letter  of  that 
datt>»  Msbiob  said  :  ''If  the  effect  of  the  admission  of  the  evidence  of 
\\\^  pkiutiff  in  tbe  suit  agninst  the  Ocean  Insurance  Co.  will  be  to 
boM  ibom  liable  on  a  risk  difierent  from  that  described  in  and  re-in- 
suv\hI  under  our  jx^ioy  to  tbem»  we,  not  being  re-insurers  of  sach 
vu^k.  \4\vui^  bavt"  no  interest/*  The  attitude  then  assumed  by  the 
iv^^KM^d^^ut;^  >Ka»  al^nav^  subseviuently  maiutaaied. 

*rW  w^xWt^utii  ius^urvd  a  cb^urter  and  primage  for  a  voyage 
ftv^tt  New  YvHk  K>  Sau  Fwuiviscow  W'lut  ohaiuer  ?  h  is  n*H  shown 
lUa  *u^  vrf  tb<  int'ortuACon  >kh;ch  SAwy^r  conimuuiciited  to  the 
USi'Ihwau  w^  ttt.tidi^  kifev>wA  u>  Um  ret>fo<ide&tSv  nor  that  the  Latter 
ku^%  ^  ;b!<  ^u;uio  vhArt^r.\>r  v^'di^  iCj>urukc<  nude  bv  ibe  UbeHsuLb 
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on  Melcher's  interest  in  the  Ycasel  for  the  voyage  covered  hj  the 
guano  charter.     But  it  is  shown  that  the  ship  sailed  from  New  York 
under  a«charter  from  New  York  to  San  Francisco.     That  charter 
is  in  evidence.     It  was  made  a  month  before  the  guano  charter  was 
made.     It  charters  the  vessel  for  a  voyage  from  New  York  to  San 
Francisco  for  a  frill  cargo  of  merchandise,  tko  cargo  to  be  received 
on  board  during  the  voyage  without  the  consent  in  writing  of  the 
charterers,  the  charter  money  to  be  $26,500  (the  sum  named  in 
Melcher's  letter  to  Sawyer  as  **chartcr  to  San  Francisgo"),  payable 
on  discharge  of  the  cargo  at  San  Francisco.     It  is  also  shown  that 
the  respondents,  a  few  days  before  they  insured  the  libellants  on 
the  risk  in  question,  entered  on  an  open  policy  issued  by  them  to  a 
customer,  two  risks  of  merchandise  by  the  ship  Charles  S.  Pennell 
from  New  York  to  San  Francisco,  and  that  the  vessel  was  adver- 
tised by  such  charterers  as  a  general  ship  for  a  voyage  from  New 
York  to  San   Francisco,  in  a  newspaper  which  was  taken  by  the 
respondents,  and  otherwise,  and  that  she  was  loading  with  cargo  for 
some  time  at  New  York  for  such  voyage.     It  is  also  shown  by 
abundant  evidence,  in  the  testimony  of  experienced  marine  under- 
writers, that,  in  an  application  for  insurance  ''on  charter,  at  and  from 
New  York  to  San  Francisco,"  where  there  are  two  charters,  and 
one  of  them  is  over  a  part  of  the  route  of  the  other,  it  is  material  to 
the  risk  that  the  applicant  should  disclose  the  existence  and  termini 
of  the  two  charters,  and  the  fact  that  tbe  insurance  applied  for  is 
intended  to  cover  the  risk  of  the  charter  for  the  longer  route  over 
the  shorter  route.     The  reasons  which  the  witnesses  give  for  this 
conclusion  are  plain  and  satisfactory.     It  is  worth  a  higher  rate  of 
premium  to  take  the  risk  of  a  given  amount  on  the  guano  charter 
over  the  route  from  New  York  to  San  Francisco  than  it  is  to  take 
the  risk  of  the  same  amount  on  the  charter  from  New  York  to  San 
Francisco  over  the  same  route,  because,  in  the  former  insurance,  in 
case  of  a  disaster,  there  would  be  no  possibility  of  any  salvage  by 
forwarding  cargo  to  its  destination  by  another  vessel,  whereas,  in 


288  SOUTHERN  DISTRICT  OF  NEW  YORK. 

The  Oc^an  iDsurancc  Company  v.  The  Sun  Mutual  Insurance  Company. 


the  latter  insurance,  there  might  be  such  salvage,  which,  if  the  dis- 
aster occurred  near  the  port  of  destination,  would  be  large.  More- 
over, such  disclosure  in  respect  to  the  two  charters  is  material  to 
enable  the  insurer  to  determine  whether  he  will  insure  at  all  or  not. 
One  of  the  expert  witnesses  expresses  his  view  as  follows :  *'If  the 
insurance  were  applied  for  without  sach  disclosure,  1  should  regard 
it  as  an  application  to  insure  simply  the  freight  money  dependent 
upon  the  delivery  of  cargo  at  San  Francisco,  whilst,  with  the  dis- 
closure, I  should  understand  it  to  be  a  proposition  to  make  an  insur- 
ance which  I  should  understand  to  be  a  wager  policy,  as  there 
would  be  no  interest  to  be  transferred  to  the  underwriter,  or  from 
which  he  could,  by  any  possibility,  derive  salvage.  As  an  under- 
writer, I  believe  such  an  insurance  as  that  last  mentioned  to  have 
an  immoral  tendency,  as  offering  to  a  master  a  temptation  to  lose 
his  vessel  on  such  voyage,  and  I  invariably,  as  an  underwriter, 
refuse  such  an  insurance.  In  case  of  a  total  loss,  the  insured  would 
receive  pay  from  the  insurer  not  only  for  the  whole  freight  depend- 
ing on  the  passage  from  New  York  to  San  Francisco,  but  for  the 
expected  freight,  and  that  without  the  very  considerable  outlay 
which  would  have  to  be  made  in  undertaking  and  performing  the 
further  voyage.''  It  is  also  shown,  that,  under  the  charter  for  the 
voyage  from  New  York  to  San  Francisco,  no  consent  was  given  to 
carry  other  cargo  than  that  put  on  board  by  the  charterers,  and 
that  the  vessel  sailed  with  a  full  cargo  under  that  charter. 

An  insurance  upon  ''  charter''  is  an  insurance  of  the  risk  of 
losing  the  freight  to  be  carried  under  a  charter.  Where  there  are 
two  charters,  one  of  them  having  the  same  termini  as  the  voyage 
described  in  the  policy,  and  the  other  covering  that  route  and  a 
further  continuing  route,  and  the  policy  merely  insures  "  charter" 
(which  is  the  present  case),  and  there  is  no  explanation  between  the 
parties  at  the  time  of  effecting  the  insurance,  as  to  which  of  the  two 
charters  is  intended,  the  policy  must  be  regarded  as  saying  that  the 
charter  intended  is  a  charter  covering  only  the  route  of  the  voyage 
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described  in  the  policy.  This  would  have  been  so  in  the  suit 
bronght  against  the  libellants  in  Maine  but  for  the  parol  evidence 
that  wad  admitted.  But  for  that,  Melcher  could  not  have  made  out 
the  policy  issued  by  the  libellants  to  him  to  be  a  policy  on  the 
goano  charter,  and  it  would,  on  its  face,  have  been  a  policy  on  the 
charter  that  was  co-terminous  with  the  voyage  described  in  the  policy. 
What  parol  evidence  is  there,  in  the  present  case,  as  against 
the  respondents,  to  show  that  they  insured  the  guano  charter  ?  The 
libel  alleges,  that,  the  vessel  having  been  chartered  under  the 
goano  charter,  and  Melcher  being  interested  in  said  charter  and  in 
the  primage  thereon,  the  libellants  insured  him  on  said  charter,  and 
on  said  primage,  at  and  from  New  York  to  San  Francisco,  and  that 
the  respondents  reinsured  the  same  risk  so  insured  by  the  libellants. 
It  also  alleges,  that  the  libellants,  in  insuring  ^^  charter,"  meant  the 
guano  charter,  and  in  insuring  '^primage"  meant  the  primage  on  the 
guano  charter.  These  allegations  mean,  and  the  evidence  shows, 
that  the  libellants  knew,  when  they  insured  Melcher,  that  there  was 
a  guano  charter  and  what  its  terms  were.  The  evidence  also  shows 
that  the  libellants  knew,  when  they  insured  Melcher,  and  when  they 
applied  to  the  respondents  for  insurance,  that  there  was  also  a 
charter  frt)m  New  York  to  San  Francisco,  under  which  the  vessel 
was  to  carry  cargo  and  earn  freight,  and  that  the  guano  charter 
covered  the  passage  from  New  York  to  San  Francisco,  as  well  as  the 
route  thence  to  the  Ghinchas  and  beyond  the  Chinchas.  All  this 
appears  on  the  face  of  the  letter  from  Melcher  to  Sawyer,  which 
was  exhibited  to  the  libellants  before  they  insured  Melcher  on 
charter  and  primage.  It  also  appears,  from  the  evidence  given  in 
the  suit  in,  Maine,  that  the  libellants,  in  insuring  Melcher  on 
charter  and  primage,  expressly  agreed,  having  the  knowledge  above 
mentioned,  to  insure  the  guano  charter,  and  meant,  by  the  in- 
surance they  made,  an  insurance  on  the  guano  charter.  But, 
knowledge  of  the  existence  of  the  guano  charter,  and  of  the  letter 
from  Melcher  to  Sawyer,  and  of  the  other  facts  above  mentioned  as 
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known  to  the  libellants,  ifl  not  shown  to  hare  been  posseeBed  by  the 
respondents,  or  to  have  been  oommnnicated  to  them  by  the  libellants. 
It  was  the  duty  of  the  libellants  to  make  known  to  the  respondents, 
in  applying  for  the  re-insnranoe,  all  the  information  possessed  by  the 
libellants  that  was  material  to  the  risk.  The  information  so  possesied 
by  the  libellants,  and  not  commnnicated  to  the  respondents,  is  shown, 
by  the  evidence,  to  have  been  material  to  the  risk.  But  the  libellants 
oommnnicated  nothing,  except  that  they  de»red  an  insurance  on 
"  charter"  and  '^  primsge,"  '^  at  and  fix>m  New  York  to  San  Fran- 
cisco," leaving  it  to  be  inferred  that  the  charter  to  be  insured  was 
co-terminous  with  the  voyage  stated. 

The  libellants,  at  the  same  time  that  they  applied  to  the  re- 
spondents for  insurance  on  charter  and  primage,  at  and  fix>m  New 
York  to  San  Francisco,  applied  to  them,  as  before  mentioned,  to 
take  a  war  risk  only  on  the  same  vessel  of  $5,000,  and  a  separate 
marine  risk  on  charter  of  the  same  vessel  of  $5,000,  "  at  and  fix>m 
New  York  to,  at  and  from  San  Francisco  and  Callaoto  Ghinchas;" 
and  the  respondents  insured  those  risks.  It  is  urged,  on  the  part  of 
the  libellants,  that  the  written  applications  made  to  the  respondents 
for  these  two  risks  informed  them  of  the  guano  charter,  and  informed 
them  sufficiently,  that  the  insurance  desired  in  the  third  application 
was  an  insurance  on  the  guano  charter.  But,  the  information  con- 
veyed by  the  first  and  second  applications  was  only  to  the  e&ct  that 
the  vessel  was  going  further  than  to  San  Francisco,  and  was,  after 
leaving  San  Francisco,  going  to  Callao  and  the  Ghinchas,  and  was 
to  be  under  charter  from  New  York,  on  such  voyage,  as  iar  as  the 
Ghinchas.  Those  applications  convoyed  no  information  that  the 
charter  for  any  route  beyond  San  Francisco  was  a  charter  com- 
mencing at  New  York,  or  that,  while  it  was  a  different  charter 
from  the  one  under  which  the  vessel  was  carrying  cargo  to  San 
Francisco,  the  two  charters  covered,  both  of  them,  the  passage  be- 
tween New  York  and  San  Francisco,  with  cargo  to  be  carried  and 
freight  to  be  earned  under  the  one  for  that  passage,  and  no  cargo  to 
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be  carried  and  no  freight  to  be  earned  under  the  other  for  that  pari 
of  the  passage,  and  that  there  was  a  charter  ooyering  the  carriage 
of  a  cargo  ^m  the  Ghinchas  to  Europe,  and  that  the  voyage  for 
the  earning  of  the  freight  for  each  carriage  was  a  voyage  com- 
mencing at  New  York.  No  such  information  was  communicated  to 
the  respondents,  either  by  those  aj^lications,  or  by  any  of  the  letters 
written  by  the  libellants  to  the  respondents,  or  otherwise ;  nor  was 
there  anything  in  those  applications,  or  in  the  letters,  to  put  the  re 
spondents  on  inquiry.  The  information  not  disclosed  is  shown  to 
have  been  material  to  the  risk. 

It  is  shown  that  the  respondents  paid  to  the  libellants,  in  dis- 
charge of  the  insurance  which  they  made  in  favor  of  the  libellants, 
of  $5,000  marine  risk  on  ^^  charter"  of  the  ship,  '^  at  and  from 
New  York  to,  at  and  from  San  Francisco  and  Gallao  to  Ghinchas," 
the  eum  of  $2,500  in  October,  1865,  and  the  further  sum  of 
^2,500  in  May,  1866.  It  is  strongly  urged  by  the  libellants  that 
the  &ct  of  this  payment  is  eridence  that  the  respondents  knew  that, 
in  insuring  '^  charter,"  in  the  two  insurances  made  on  "  charter," 
March  28rd,  1864,  they  were  insuring  the  guano  charter.  But,  the 
suit  in  Maine  against  the  libellants,  brought  by  Melcher  on  their  in* 
snrance  of  ^*  charter"  and  primage,  '^  at  and  from  New  York  to  San 
Francisco,"  was  not  commenced  until  September,  1866 ;  and  it  does 
not  appear  that  the  respondents  before  that  time  had  any  information 
that  Melcher  claimed  that  Buch  insurance  covered  the  guano 
charter,  or  that  the  respondents  had  before  that  time  heard  of  the 
guano  charter  As  there  was  not  in  the  insurance  by  the  re- 
spondents of  $5,000  on  charter  '^  at  and  from  New  York  to,  at  and 
^m  San  Francisco  and  Callao  to  Chinchas,"  any  conscious  in- 
surance of  a  charter  such  as  the  guano  charter  was,  in  view  of  the 
other  charter  from  New  York  to  San  Francisco,  so  there  was  not 
in  the  payment  of  such  $5,000,  at  the  time  and  under  the  circum- 
stanoes  stated,  any  conscious  recognition  of  an  insurance  on  such  a 
charter.   From  the  time  the  suit  in  Maine  was  brought  by  Melcher, 
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setting  up  that  the  charter  insared  by  the  libellants  was  the  guano 
charter,  the  respondents  have  alwajB  contended  to  the  contrary, 
and  have  alwajB  contended,  also,  that  the  guano  charter  was  never 
insared  by  the  respondents. 

The  insurance  sought  to  be  established  in  this  case  is  otfe,  on 
the  evidence,  of  such  a  character  as  to  require  the  fullest  proof 
that  the  underwriters  made  it  with  a  clear  understanding  of  all  the 
ftcts  and  circumstances  attending  the  vessel,  and  her  employment 
and  her  voyage,  and  of  the  liability  they  were  assuming.    The  &oe 
of  the  policy  imports  no  such  insurance  and  no  insurance  of  a 
charter  extending  beyond  San  Francisco.    Where,  as  in  the  case 
of  the  insurance  on  charter  by  the  libellants  for  Melcher,  the  insur- 
ers assume  the  risk  with  a  clear  knowledge  of  all  the  &cts  that  are 
material  to  the  risk,  and  thus  with  freedom  of  choice  to  accept  or  re- 
ject the  risk,  and  with  the  ability  to  fix  and  exact  an  adequate  pre- 
mium, the  insurance  may  properly  be  held  to  be  binding,  if  the  in- 
terest insured  be  an  insui  able  interest.     But  such  clear  knowledge 
and  freedom  of  choice  are  indispensable,  for  the  system  of  insurance 
sought  to  be  upheld  in  this  case  is  one  which  would  admit  of  several 
charters,  each  of  which  might  include  the  passage  from  New  York 
to  San  Francisco  and  each  of  which  might  be  separately  insured, 
while  the  vessel  would  really  be  earning  freight,  in  carrying  cargo 
from  New  York  to  San  Francisco,  under  only  one  charter.     Insur- 
ance on  "  diarter"  "at  and  from  New  York  to  San  Francisco"  would 
cover  each  one  of  the  charters,  and  the  real  interest  at  risk  between 
New  York  and  San  Francisco  would  be  largely  over-insured,  under 
the  guise  of  insuring  the  transit  between  those  two  places,  as  a  part 
of  a  transit  from  New  York,  by  the  way  of  San  Francisco,  to  places 
beyond.     The  evidence  in  this  case  shows  that  such  a  system  of  in- 
surance is  one  that  would  not  be  adopted  by  underwriters  generally, 
and  that  no  such  insurance  would  be  made  or  acknowledged,  unless 
entered  upon  with  full  knowledge  that  it  was  such  an  insurance. 
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It  results,  from  these  considerations,  that  tho  libel  most  be  dis- 
missed, with  costs. 

For  the  llbellants,  Benedict,  Taft  ^  Benedict. 

For  the  respondents,  Evcurts,  Soutkmayd  ^  Choaie. 


DECEMBER,  1875. 

THE  PROVIDENCE  COUNTY  SAVINGS  BANK,  OLNEY 
ARNOLD  &  ALFRED  H.  LITTLEFIELD  vs.  JONA- 
THAN  F.  FROST,  AS  TRUSTEE  IN  BANKRUPTCY 
OF  ELIAS  HOTCHKISS,AND  THE  UNITED  STATES 
TRUST  COMPANY  OF  NEW  YORK. 

Discount  of  Notes. — Rhode  Island  Teansaotion.— Usury. —Coei^ 

$■ 

In  March,  1873,  an  application  for  a  discount  was  made  to  a  bank  in  Rhode 
Island,  by  A., who  was  its  treasurer  and  one  of  its  trustees,  on  behalf  of  H., 
who  resided  in  New  York,  and  was  not  then  in  Rhode  Island.  Thereupon 
H.  made  three  notes,  two  for  $12,500  each,  and  one  for  $8,000,  which  were 
dated  in  New  York,  payable  in  New  York  one  year  after  date,  endorsed  in 
Rhode  Island  by  A.  and  also  by  L. , another  trustee  of  the  bank,  and  delivered 
to  the  Bank,  which  thereupon  gave,  at  its  place  of  business  in  Rhode  Island, 
$25,000,  the  note  for  $3,000  representing  the  interest  on  the  $25,000  for  one 
year.  He  also  at  the  same  time  made  two  other  notes  for  $l,500.each,  one  to 
the  order  of  A.  and  the  other  to  the  order  of  L.  which  he  gave  them,  as  com- 
pensation for  endorsing  the  notes  which  were  delivered  to  the  bank.  To 
secure  the  payment  of  the  five  notes,  H.,on  the  same  day,  executed  and  de- 
livered to  A.  a  chattel  mortgage  on  pi-operty  in  New  York,  A.  and  L.  were 
duly  charged  as  endorsers  on  all  the  notes.  H.  was  adjudicated  a  bankrupt 
and  F.  was  appointed  trustee  in  bankruptcy,  and  the  property  covered  by 
the  chattel  mortga^  was  sold  by  the  bankruptcy  court  and  the  proceeds 
deposited  in  a  trust  company.  The  bank,  with  A.  and  L.  ,then  filed  a  bill  in 
equity  to  compel  the  application  of  the  proceeds  to  the  satisfaction  of  their 
claims.    The  trustee  insisted  that  the  transaction  was  a  New  York  transac- 
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tlon  and  was  void  for  urary.  The  plaintlifs  claimed  tbat  it  waa  a  Rhode 
Island  transaction  and  valid.  A.  and  L.  had  agreed,  at  the  time  of  the  tran- 
saction, that  they  would  be  holden  to  each  other  equally  on  the  Ave  notes, 
and  that  the  mortgage  should  be  held  for  the  benefit  of  both,  equally : 

JSr#M,  That  the  transsction  was  one  made  in  Rhode  Island,  and  was  valid ; 

That  the  bank  was  entitled  to  have  the  fund  applied  first  towards  the  pay- 
ment of  the  notes  for  f  28,000,  with  interest  at  6  per  cent ; 

That  A. and  L.were  entitled  to  have  the  residue  applied  towards  the  payment 
of  the  two  notes  held  by  them,  with  like  interest,  share  and  share  alike,* 
and  were  entitled  to  be  admitted  as  general  creditors  for  the  amount  still 
remaining  unpaid,  if  any; 

That  the  costs  of  the  plaintiiTs  and  of  the  depository  of  the  fund  must  be  paid 
out  of  the  general  funds  of  the  estate. 

Blatchford,  J.  This  is  a  sait  in  equity  brought  to  establish 
a  claim  for  $81,000  and  interest,  against  the  estate  of  Elias  Hotch- 
kiss,  a  bankrupt,  adjudicated  such  by  this  Court,  and  to  ba?e  ap- 
plied to  the  payment  of  such  claim  the  proceeds  of  certain  property, 
which  are  on  deposit,  subject  to  the  control  of  this  Court  as  a  Court 
of  bankruptcy.  The  claim  arises  upon  five  promissory  notes,made  by 
the  bankrupt.  Two  of  them,  for  $12,500  each,  and  one  of  them, 
for  $8,000,  are  held  and  owned  by  the  Providence  County  Savings 
Bank,  one  of  the  plaintifi,  which  is  a  corporation  created  under 
the  laws  of  Rhode  Island,  and  located  and  doing  business  in  that 
State.  The  fourth  note,  for  $1,500,  is  held  and  owned  by  the 
plaintiff  Arnold,  and  the  fiflh  note,  for  $1,500,  is  held  and  owned 
by  the  plaintiff  Littlefield.  The  five  notes  are  all  of  them  dated 
"  New  York,  March  14,  1873,"  and  payable,  one  year  after  date, 
"to  the  order  of  Olney  Arnold"  at  "Bull's  Head  Bank,"  and 
signed  by  Elias  Hotchkiss,  and  endorsed  •*  Ohiey  Arnold "  and 
*'  A.  H.  Littlefield."  Arnold  and  Littlefield  were  duly  charged  as 
endorsers  upon  the  three  notes  held  by  the  bank.  Arnold  was  duly 
charged  as  endorser  upon  the  note  held  by  Littlefield,  and  Little- 
field was  duly  charged  as  endorser  upon  the  note  held  by  Arnold. 
To  secure  the  payment  of  these  five  notes,  Hotchkiss  executed  and 
delivered  to  Amold,on  the  14th  of  March,1873,  a  chattel  mortgage, 
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which  WB8  filed  on  the  next  day  in  the  office  of  the  register  of  deeds, 
Ac,  of  the  city  and  county  of  New  York,  covering  certain  personal 
property  then  in  a  hotel  kept  by  Hotchkias  in  the  city  of  New  York. 
Hotchkiss  resided  in  New  York  and  signed  the  notes  and  mortgage 
there.  Arnold  and  Littlefield  resided  in  Ehode  Island.  The 
mortgaged  property  has  been  sold  by  this  Court  as  a  Court  of  bank- 
jruptcy,  and  the  disposition  of  the  proceeds,  which  are  on  deposit  in 
the  United  States  Trust  Company,  depends  on  the  result  of  this 
suit  The  defendant  Frost,  who  is  the  trustee  in  bankruptcy  of 
Hotchkis8,claim8  that  the  transactio  n  was  a  New  York  transaction, 
and  is  void  for  usury.  The  plaintiffi  claim  that  it  was  a  Rhode 
Island  transaction  and  valid. 

,  For  the  three  notes  held  by  the  Bank,  amounting  to  $28,000, 
it  gave,  at  its  place  of  business  in  Pawtucket,  Rhode  Island,  the 
sum  of  $25,000,  the  note  for  $3,000  representing  the  interest  on  the 
$25,000  for  one  year.  It  gave  that  sum  as  discounting  the  three  notes 
for  Hotchkiss  and  not  for  the  endorsers.  The  application  to  the  bank 
for  the  discount  was  made  at  the  bank  in  Rhode  Island  by  Arnold  in 
person,  who  was  treasurer  of  the  bank  and  one  of  its  trustees,  and 
who  stated  at  the  time  that  the  applica  tion  was  made  on  behalf  of 
Hotchkiss.  Hotchkiss  was  not  in  Rhode  Island  personally.  Little- 
field  was  one  of  the  trustees  of  the  bank.  The  two  notes  for  $1,- 
500  each  were  made  as  compensation  to  Arnold  and  Littlefield 
severally  for  endorsing  the  three  notes  which  the  bank  discounted. 
The  five  notes,  were  endorsed  in  Rhode  Island  by  Arnold  and  by 
Littlefield.  The  discount  was  arranged  for,  with  the  bank,  before 
the  notes  were  endorsed,  and  the  $25,000  were  paid  by  the  bank 
after  the  notes  were  endorsed.  Littlefield's  endorsement  on  each 
note  follows  that  of  Arnold.  He  did  not  give  Arnold  anything  for 
the  notes,  in  money  or  otherwise,  nor  did  he  give  Hotchkiss  anything 
for  the  notes.  At  the  time,  Arnold  and  Littlefield  agreed  in  writ- 
ing with  each  other,  that  they  should  be  holden  to  each  other  equally 
for  the  five  notes,  and  should  share  equally  any  loss  upon  the  notes, 
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and that  the  mor'gage,  though  mftde  in  the  name  of  Arnold,  should 
be  held  as  st  curity  for  the  benefit  of  both  of  them,  equally.  little- 
field  know,  at  the  time,  that  the  notes  were  disooanted  by  the  bank 
for  IIotchkisB.  It  was  understood,  at  the  time,  by  Littlefield,  that 
there  was  no  consideration  for  the  notes,  as  between  Arnold  and 
Hotchkiss,  and  such  was  the  fact. 

On  these  facts  it  must  be  held,  that  the  contracts  made  by 
Hotchkiss  by  means  of  the  notes,  were  made  in  Rhode  Island  and 
not  in  New  York.  The  Aase  is  entirely  like  that  of  TUden  Y.Blair ^ 
(21  Wallace  241).    Hotchkiss  made  the  notes  in  New  York,  and 
it  may  be  conceded,  for  the  purposes  of  this  case,  that  the  notes  were 
made  payable  at  a  bank  in  New  York,  but  the  notes  were  not 
operative  notes,  as  against  Hotchkiss,  until  the  three  which  the 
bank  discounted  were  negotiated.     Hotchkiss  sent  the  three  notes 
to  Rliode  Island  to  have  them  there  endorsed  and  negotiated.    The 
form  of  the  notes  and  of  the  mortgage  shows  that  Hotchkiss  consti- 
tuted Arnold  his  agent  to  accomplish  that  result.     While  the  three 
notes  which  the  bank  discounted  remained  in  the  hands  of  Arnold, 
Hotchkiss  was  not  holden  upon  any  contract    Arnold  had  no  rights 
as  against  Hotchkiss,  but  he  was  authorized  to  procure  the  three 
notes  to  be  discounted,  and  thereby  to. initiate  a  liability  not  only  of 
himself  as  endorser  but  of  Hotchkiss.     It  is,  therefore,  immaterial 
that  Hotchkiss  resided  in  New  York,  or  made  the  notes  in  New 
York,  or  made  them  payable  in   New  York.     In  legal  eflfect  he 
made  the  notes  in  Rhode  Island  at  the  time  when  the  three  notes 
were  passed  to  and  discounted  by  the  bank.     Before  the  notes  had 
any  operation,  or  became  notes,  Hotchkiss  had  sent  them  to  Rhode 
Island,  to  have  the  three  notes  discounted  there,  and,  it  must  be 
presumed,  at  such  a  rate  of  discount  as  by  the  law  of  that  State 
was  allowable.     The  rate  in  fact  reserved  was  lawful  in  Rhode 
Isknd ;  and  the  transaction,  being  lawful  and  valid  as  to  the  three 
notes  discounted  by  the  bank,  is  lawful  and  valid  as  to  the  other 
two  notes. 
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There  mast  be  ft  decree  that  the  notes  in  question  ore  vftlid  and 
provable  against  the  estate  of  Hotchkiss,  as  debts  secured  bj  the 
mortgage  in  question ;  that  the  bank  is  entitled  to  have  the  funds 
in  question  applied  first  towards  paying  the  notes  for  ^28,000,  with 
interest  thereon  at  the  rate  of  6  per  cent,  per  annum;  that  Arnold 
and  Littlefield  aie  entitled  to  have  the  residue  of  such  funds  applied 
towards  the  payment  of  the  two  notes  held  by  them,  with  like  in- 
terest, share  and  share  alike ;  that  Arnold  and  Littlefield  are  enti- 
tled to  be  admitted  as  general  creditors  for  such  balances,  if  any,  as 
shall  then  remain  unpaid,  of  their  respective  claims ;  and  that  the 
costs  of  the  plaintifis  and  of  the  United  States  Trust  Company  be 
paid  out  of  the  general  funds  of  the  estate,  in  the  hands  of  the 
trustee. 

F,  N.  Bangs,  for  the  plaintife. 
J.  E,  Ludden,  for  the  trustee. 
Van  Winkle,  Candler  Sf  Jay,  for  the  United  States  Trust  Co. 
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Dklivsby  of  Caugo. — Bill  of  Lading. — Notice  to  Cokbionbb. — Firs. 

A  barque  brought  to  New  York  from  Savannah  one  hundred  bales  of  cotton, 
under  a  bill  of  lading  which  excepted  *Hhe  dangers  of  the  seas  and  fire." 
The  consignees  filed  a  libel  against  her,  alleging  that  she  had  delivered 
only  eighty  bales  in  good  order,  and  about  the  quantity  of  seven  more  dam- 
aged by  fire,  and  seekin&c  to  recover  damages  for  the  failure  to  deliver  the 
whole  in  good  order.  The  vessel  arrived  in  New  York  on  the  12th  of 
October,  1866.  The  fire  occiu-red  on  the  dock  on  the  20th  of  October, 
about  11  A.  M.    A  notice  was  published  in  a  newspaper  on  the  13th  of 
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ihsuAm,  Umi  the  rcMel  would  begin  to  AicbBge  cvgo  tb^  ^.  Iht 
ectuApu:*^  gftTe  erideDce  to  ibow  that  they  went  to  tke  tokI  evoy  dij, 
for  ieireral  dajt  before  the  fire,  to  get  their  cotton,  sad  were  on  enchdij 
told  that  ft  would  not  be  dltchArged  on  that  daj.  On  the  piit  of  the  ttaed 
erfdencc  waa  given  to  abow  that  all  of  the  cotton  which  waa  ddiveredim 
good  order,  waa  dlacharged  and  taken  away  by  tkeeoorigBHS  before tha 
Are; 

ffild,  That  the  eridence  abowed  that  part  of  the  cottoo  waa  reesTed  and 

Uken  away  Uy  the  conaigoeea  on  the  17tb  or  18th  of  October ; 
That,  therefore,  the  cxmaignees  had  notice  to  attend  and  recciire  the  reat  of 

the  cottoo  aa  faat  aa  it  should  be  dlacharged ; 
Thatauchof  tlie  cotton  aa  came  out  on  the  day  of  the  lira  waa  aepaiated  on 

the  pier  m  that  it  could  have  been  readily  taken  away,  and  that  there  wai 

ticiie  to  have  taken  it  away  before  the  fire ; 
Tliat  there  bad  fieen  auch  a  delivery  of  the  cotton  aa  to  relieve  the  veari 

frrim  reapooaihllity. 

Blatchfobd,  3.  This  libel  is  filed  to  recover  the  vmliie  of 
certoin  cotton  in  bales,  being  part  of  100  bales,  ehippcd  by  the 
libelUnts,  at  Savannah,  Georgia,  on  the  barque  Iddo  Kimball,  fw 
New  York,  on  the  14th  of  September,  1865,  under  a  bill  of  hidmg. 
The  bill  of  lading  excepted  "the  dangers  of  the  eeas  and  fiie/' 
The  libel  alleges  that  the  barque  arrived  at  New  York  on  or  about 
the  12th  of  October,  1865 ;  that,  on  or  about  the  2l8t  and  23d 
days  of  October,  1865,  she  commenced  delivering  said  cotton  to 
the  consignees  cf  it,  but  delivered  to  them  only  80  bales  of  the 
cotton  in  good  condition,  and  an  equivalent  quantity  to  about  7  bales 
in  a  bad  condition  and  very  much  injured  by  fire ;  that  the  fire  by 
which  the  same  was  bjured  was  caused  by  the  gross  negligence 
and  carelessness  of  the  master  and  mariners  of  the  barque,  after  her 
arrival  at  New  York ;  and  that  the  value  of  the  cotton  not  delivered 
was  $3,575.00  and  the  damage  occasioned  to  the  quantity  delivered 
equivalent  to  7  bales,  injured  by  fire,  was  $240.00. 

The  answer  alleges  that  the  vessel,  soon  after  her  arrival  at 
New  York  on  the  12th  of  October,  1865,  commenced  delivering 
the  cotton  to  its  consignees;  that  she  discharged  and  deUvered  to 
the  consignees  the  whole  100  bales  in  as  good  ^rder  as  received; 
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that,  after  such  discharge  and  delivery,  a  part  of  the  100  bales 
were,  while  lying  upon  pier  86,  East  River,  where  thej  had  been 
discharged  from  the  vessel,  destroyed  by  a  fire  that  occurred  on  the 
pier;  that  another  part  of  the  100  bales,  after  they  were  discharged 
and  delivered  on  said  pier,  were  damaged  by  said  fire ;  and  that 
said  fire  was  not  caused  by  the  negligence  or  carelessness  of  the 
master  or  mariners  of  the  vessel. 

The  fire  occurred  on  the  20th  of  October,  1865.  The  libel 
was  filed  on  the  4th  of  November  following,  and  the  answer  on  the 
28th  of  November  following.  The  libel  does  not  state  when  the 
fire  occurred,  nor  does  it  state  whether  the  80  bales  of  cotton  which 
were  delivered  in  gcod  condition,  were  delivered  before  the  fire 
occurred.  As  the  evidence  is  clear  that  the  fire  occurred  on  the 
20th  of  October,  and  as  the  libel  alleges  that  the  vessel  commenced 
delivering  the  cotton  on  the  2l8t  of  October,  the  import  of  the 
libel  is,  that  none  of  the  cotton  was  delivered  until  after  the  fire 
occurred.  The  answer  alleges  distinctly  that  the  fire  occurred  after 
the  whole  100  bales  were  delivered.  The  libellants  admit  that 
they  received  80  bales  in  good  order,  and  the  question  in  dispute  is 
as  to  who  is  responsible  for  the  loss  and  damage  by  fire  in  respect 
of  the  20  bales.  The  issue  as  to  when  the  uninjured  bales  were 
delivered,  with  reference  to  the  time  of  the  fire,  was  made  a  prom- 
inent one  on  the  trial,  and  is  important  on  the  point  as  to  whether 
the  consignees  had  notice  that  the  vessel  was  ready  to  discharge  the 
cotton  in  question. 

That  the  vessel  arrived  on  the  12th  of  October  is  shown.  A 
notice  was  published  in  a  newspaper  on  the  18th  of  October,  that 
she  would  commence  to  discharge  her  cargo  on  thatdny,  at  pier  87, 
East  River.  Mr.  Savery,  one  of  the  libellants,  testifies,  in  substance, 
that  he  went  to  the  vessel  every  day  for  three  or  four  days  before 
the  day  of  the  fire,  and  saw  each  day  the  mate,  who  informed  him 
each  day  that  his  cotton  would  not  be  discharged  on  that  day ;  and 
that  on  the  morning  of  the  20th  he  was  told  the  same  thing  by  thd 
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mate.  The  fire  oecarrcd  bood  after  11  oVlock  in  the  moming. 
Weho,  the  cartman  of  the  consignees,  testifies  that  he  learned  of  the 
arrival  of  the  vessel  and  that  she  had  a  berth,  and  then  went  to  her  \ 

at  her  pier  and  saw  a  man  on  board  who  was  in  charge  of  the  cotton, 
and  announced  that  he  had  come  for  the  100  bales  in  qaestion ;  that 
he  was  told  in  reply  that  it  would  be  a  daj  or  two  before  the  cotton . 
would  be  discharged ;  and  that  he  went  to  the  vessel  and  sent  to 
the  vessel  dailj  for  three  or  four  days  before  the  day  of  the  fire,  and 
was  always  informed  that  it  could  not  be  told  when  the  cotton  would 
be  out.  This  testimony  is  adduced  to  show  that  the  cotton  which 
was  on  the  pier  at  the  time  of  the  fire  was  the  first  of  the  100  bales 
which  had  been  discharged.  On  the  part  of  the  claimant  it  is  con- 
tended, that,  in  fiict,  all  of  the  100  bales,  except  what  was  in  the  fire 
(and  perhaps  8  other  bales  still  on  board),  had  been  discharged  on 
the  pier  and  taken  away  by  the  carts  of  the  consignees  on  a  day  or 
days  prior  to  the  day  of  the  fire ;  that  none  of  the  100  bales 
remained  on  the  pier  during  the  night  previous  to  the  day  of  the 
fire ;  and  that  all  of  the  100  bales  that  was  in  the  fire  had  been 
discharged  fix)m  the  vessel  on  the  moming  of  the  day  of  the  fire. 
If  this  be  so,  of  course  the  testimony  of  Savery  and  Wehn  must  be 
incorrect 

Carman,  one  of  the  consignees  of  the  vessel,  testifies  that  the  ves- 
sel began  to  discharge  on  the' 14th,  Saturday,  and  continued  to  dis- 
charge every  working  day ;  that  the  first  of  the  100  bales  was 
taken  away  on  the  17th  or  18th,  and  more  or  less  of  it  was  taken 
away  every  day  until  the  fire  occurred  j  and  that  over  80  bales 
were  taken  away  before  the  day  of  the  fire.  A  receipt  book  is  pro- 
duced,  which  is  80  far  proved  as  to  show,  I  think,  with  reasonable  cer- 
tamty,  that  some  of  the  100  bales  were  received  by  the  cartmen  of 
the  consignees  as  early  as  the  17th  or  18th.  If  this  was  so,  of 
cou«e  they  had  notice  to  attend  and  receive  the  rest  of  the  cotton 
as  fiist  as  It  should  be  discharged.  The  evidence  is,  that  the  di^ 
charge  of  the  cotton  on  board  (aome  950  bales)  was  continuous ;  that 
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such  of  the  100  bales  as  came  out  of  the  vessel  on  the  daj  of  the 
fire,  were  separated  on  the  pier  in  such  manner  that  thej  could 
have  been  readily  taken  by  the  cartmen  of  the  consignees;  and  that 
there  was  ample  time  for  them  to  have  been  taken  away  by  such 
cartmen  after  they  were  so  put  on  the  wharf  and  before  the  fire 
occurred.  I  think  that,  on  the  whole  evidence,  it  must  be  held  that 
the  lost  and  damaged  cotton  was  discharged  on  the  wharf  in  good 
order  and  in  a  proper  manner,  and  with  such  notice  to  the  con- 
signees as  to  constitute  a  delivery  of  the  cotton  to  them,  so  as  to 
relieve  the  vessel  firom  responsibility. 

The  libel  must  be  dismissed,  with  costs. 


W.  Tracy ^  for  the  libellants. 

D.  A.  Hawkins^  for  the  claimant. 
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Bill  of  Lading.— Exbmption  from  Damage  bt  Bbbakagb.— Nigugbnoe 

IN  DlSOHABGB  OF  GaBGO.— BVBDBN  OF  PbOOF. 

Plate  glass  was  brought  by  a  steamship  from  Havre  to  New  York,  under  a 
bill  of  lading,  by  which  the  steamship  was  exempted  from  liability  for 
damage  by  breakage.  When  the  glass  arrived  at  the  store  of  the  consignees 
three  of  the  cases  were  found  to  contain  broken  plates;  and  a  libel  was 
filed  to  recover  the  damage,  which,  it  was  alleged,  was  caused  by  negligence 
in  the  manner  of  discharging  the  cases  : 

HM,  That  the  burden  of  proof  was  on  the  libellants,  to  establish  that  there 
had  been  such  negligence  on  the  part  of  the  steamer  as  caused  the  break* 
age  ;  and  that,  on  the  evidence,  no  such  negligence  was  established. 

*Afflnned  on*  appeal  to  the  Cucuit  Court. 
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steuier  from  Havre  to  their  agentB  in  New  York,  under  a  bill  of 
lading,  which,  by  its  terms,  exempted  the  ship  from  liability  for 
breakage.   There  were  fifty  cases  of  different  sises,  some  very  large. 
When  the  cargo  was  unloaded  at  New  York,  four  oases  were  pat  by 
themselves  on  the  dock,  and  were  there  inspected  by  an  agent  of 
Noel  k  Saurel,  the  ccmsignees,  who  at  first  refused  to  receive  them, 
claiming  that  the  glass  was  broken,  but  finally  took  them  away. 
When  the  cases  were  afterwards  opened  in  store,  it  appeared  that 
in  three    of  the    cases  there  were  one  to  six    plates  of  glass 
broken;  and    suit    was  brought    against  the  steamer,   charging 
negligence    in    the    transportation    and    handling  of   the  glass. 
Much  evidence  was  introduced  on  both  sides,  to  show  the  usual 
manner  of  discharging  such  cases,  many  of  which  weighed  more 
than  a  t<m,  and  also  the  manner  of  discharging  this  particular  cargo, 
and  as  to  the  marks  of  damage  that  appeared  on  the  outside  of  the 
cases.    The  libellants  claimed  to  have  proved  that  the  glass  was 
discharged  on  the  flat  instead  of  on  the  edge,  and  that  the  cases 
were  broken  by  the  prongs  of  a  truck  on  which  they  were  carried 
off  from  the  ship's  side,  or  that  the  plates  were  broken  by  the  pres- 
sure of  a  roller  on  which  the  cases  were  rolled  away.     The  claim- 
ants urged  that  the  proof  was,  that  the  glass  was  discharged  upon 
the  edge,  and  in  a  machine  built  for  the  purpose  and  running  on 
rollers,  and  that  no  negligence  or  carelessness  was  proved,  and  that 
the  libellants  had  fidled  to  prove  that  the  glass  was  unbroken  when 
the  cases  were  received  on  board  the  ship. 

For  libellants,  G.  W.  Haxie  and  H.  G.  HuU. 

For  claimant,  R.  D.  Benedict  and  Walter  L,  Livinffsion. 

Bbnbdiot,  J.  This  action  is  brought  to  recover  damages  for 
the  breaking  of  plates  of  glass,  while  being  transported  on  board 
the  steamship  Pereire  fit>m  Havre  to  New  York. 

The  bill  of  lading,  by  its  terms,  exempts  the  ship  from  liability 
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for  breakage.  In  order,  therefore,  to  maintain  this  action,  it  is 
necessary  for  the  libellants  to  prove  some  negligent  act  on  the  part 
of  the  steamer  in  the  transportation  of  the  glass,  and  that  such  act 
caused  the  breakage  in  question. 

Two  different  acts  of  negligence  are  assigned  by  the  libellants  as 
the  cause  of  this  breakage ;  one  is  that,  in  discharging  the  glass  in 
New  York,  it  was  taken  from  the  ship's  tackle  to  a  place  on  the 
dock  some  forty  feet  distant  upon  a  truck,  without  proper  protection 
for  the  horns  of  the  truck,  and  that  the  weight  of  the  case  drove  the 
horns  of  the  truck  through  the  case,  splitting  the  boards,  and,  as  it 
is  inferred,  breaking  the  glass.  The  other  act  of  negligence  assigned 
is  moving  the  cases  upon  rollers,  whereby,  as  it  is  alsa  sought  to  be 
inferred,  the  glass  was  broken.  The  shipment  consisted  of  fifty 
cases  of  various  sizes.  In  three  of  these  cases,  when  opened  in  the 
warehouse  of  the  consignee,  there  were  found  broken  plates.  In 
case  No.  4,  one  plate  was  broken ;  in  one  of  the  others  four  plates 
were  broken,  and  in  the  other  case  six  plates  were  broken. 

Naturally,  there  is  no  direct  proof  of  the  cause  of  this  breakage. 
It  was  not  known  with  certainty  that  any  glass  was  broken,  until 
the  cases  were  opened  after  having  been  carted  to  and  delivered  in 
the  warehouse  of  the  libellants.  Indirect  proof  is  given,  by  evi- 
dence of  £ai>cts  which  indicate  a  negligence,  the  natural  result  of 
which  would  be  a  breaking  of  the  glass.  The  evidence  relied 
on  as  proof  of  negligence  consists  of  testimony  as  to  the  outward 
appearance  of  the  cases  when  they  were  delivered,  and  as  to  the 
mode  of  handling  them  in  New  York.  In  regard  to  the  appear- 
ance of  the  cases,  various  witnesses  are  called  by  the  libellants. 
These  witnesses  differ  greatly  among  themselves  in  respect  to 
the  condition  of  the  cases.  Some  speak  of  having  seen  '^  shiny  " 
marks  upon  the  side  of  a  case,  indicating  resort  to  rollers  in 
moving  it  on  its  flat.  Some  speak  of  a  separation  of  the  boards 
of  a  case ;  others  of  a  split  board,  indicating  a  carriage  of  the 
case  upon  a  truck,  the  prongs  of  which  had  penetrated  the  case. 
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Seyeral  speftk  of  a  large  splinter  knocked  off;  othen  of  marks  indi- 
cating the  nae  of  a  grapple,  and  that  a  &11  had  been  sttstained  by 
reaacm  of  the  tearing  ont  of  the  grappling  mm.  The  marks  relied 
on  by  the  libellants  are  thoee  of  truck  prongs  and  roller  marks, 
which,  it  is  insisted,  show  that  the  cases  were  moved  on  the 
flat  upon  rollers  and  upon  tracks.  It  is  impossible  from  the 
eyidence  to  say  that  each  of  the  three  cases  presented  the 
same  marks;  some  witnesses  were  led  to  say  so,  but  it  is 
quite  clear,  from  what  they  say,  that  some  cases  bore  marks  not 
found  cpon  the  others.  For  instance,  but  one  case  had  a  splinter 
knocked  off;  and,  as  I  gather,  but  one  case  had  a  split  board. 

It  appears  that  these  three  cases,  after  they  were  landed,  were, 
together  with  one  other  case,  placed  upon  the  edge,  leaning  one 
against  the  other,  and  all  supported  by  the  side  of  the  dock  shed; 
while  there  they  were  examined  by  Cassidy,  a  person  sent  by  the 
consigoees  to  ascertain  the  condition  of  the  cases,  and  who  is  the  first 
witness  called  by  the  libellants.  According  to  this  witness,  there 
were  shiny  marks  on  some  of  the  cases,  which  he  Supposed  to 
have  been  caused  by  rolling  the  case  upon  a  roller.  He 
says  that  some  of  the  boards  on  more  than  one  of  the  cases 
had  been  separated  by  a  grapple,  but  he  makes  no  mention  of  any 
split  board  or  any  injury  by  truck  prongs,  nor  does  he  suggest  that 
the  cases  appeared  to  haye  been  moved  on  trucks.  He  does  mention 
marks  of  a  slipping  from  the  hooks  of  a  grapple.  Upon  the  \esti- 
mony  of  this  witness,  it  would  be  impossible  to  say  that  the  cases 
had  been  injured  by  being  rolled  or  while  being  carried  on  a  truck. 
The  only  inference  warranted  from  Cassidy's  testimony  is  that  the 
cases  had  slipped  fit>m  a  grapple,  and  this  plainly  appears  to  have 
been  his  inference. 

Noel,  one  of  the  consignees  and  the  next  witness,  proves  a 
splinter  knocked  off  fix>m  one  case,  but  he  did  not  see  either  the 
<(  shiny"  marks  or  the  marks  of  a  slipping  of  a  grappling  iron  which 
Cassidy  speaks  of.     He  saw  a  split  in  the  boards  half  an  inch  wide 
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or  more,  and  says  the  case  had  been  put  on  a  tmok  with  two  sharp 
edges,  which  edges  went  into  the  box  and  stripped  the  plank  all  the 
way  through.  Millick,  a  notary  sent  for  to  be  present  when  the 
cases  were  opened  in  the  warehouse,  is  sworn,  but  gives  no  evidence 
in  respect  to  the  condition  of  the  cases.  Curiously,  he  was  not  asked 
to  examine  them.  Behan,  the  carman  of  the  consignees,  proves  the 
splinter  broken  off;  he  saw  a  broad  split  as  by  the  spikes  of  a  truck ; 
also  marks  "like  a  bruise  or  something  rubbing  heavy  on  it."  He 
speaks  of  th3  cases  as  "shattered,"  but  saw  no  separation  of  the 
boards  from  each  other.  The  condition  of  the  cases  before  they 
were  carte  1  from  the  dock  was  a  subject  of  conversation  between  this 
witness  and  Cassidy;  it  is  noticeable  that  Behan  does  not  mention 
the  marks  of  a  grapple  which  Cassidy  found,  and  which  led  him  to 
infer  that  the  cases  had  been  injured  by  a  fall. 

Max  Charronet,  the  next  witness,  is  a  glass  p^lisher,  who,  as  it 
appears,  was  sent  to  several  of  the  steamers  of  this  line  to  observe 
how  glass  consigned  to  Noel  k  Saurel  was  handled.  He  says  that 
he  saw  the  discharge  of  all  the  consignments  in  question.  In  respect 
to  the  appearance  of  the  cases,  his  recollection  is  that  none  of  them 
showed  marks  of  a  grapple  or  marks  of  a  truck  prong,nor  was  there 
any  board  split  All  that  he  recollects  as  to  marks  on  the  cases  is 
that  on  one  of  the  cases  a  board  appeared  "  pressed  in  bU  that  you 
could  put  your  fingers  through,"  and  one  of  the  cases  showed 
marks  which  indicated  that  it  had  been  rolled  on  a  roller. 
If  the  language  of  this  witness  is  to  be  taken  literally,  these 
marks  were  on  the  cases  when  they  came  out  of  the  ship.  In 
respect  to  this  witness,  it  cannot  escape  remark  that  he  says 
his  practice  was  to  make  a  written  report  of  what  he  saw  in  respect 
to  the  glass  he  was  sent  to  observe,  and  that  he  made  such  a  report  in 
respect  to  this  consignment,  drawn  out  from  memoranda  taken  by 
him  at  the  time.  This  report  passed  to  Cassidy,  and  its  con- 
tents became  known  to  him,   but  it  seems  to  have  been  con- 
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sidered  as  of  little  importance,  and  is  not  now  found.  The 
original  memorandum  is  also  lost  This  unfortunate  circum- 
stance prevents  the  libellants  from  denting  any  considerable  ad- 
vantage from  the  testimony  of  this  witness,  inasmuch  as  he  declares 
himself  unable  to  speak  with  certainty  in  the  absence  of 
his  report  or  memorandum.  And  it  affords  ground  for  the  sugges- 
tion, that,  if  the  written  report  had  stated  any  fiicts  tending  to  sup- 
port the  present  claim,  it  would  have  been  preserved.  The  frirther 
fiicts,  that  the  witness  identified  in  Court  a  person  as  present  dur- 
ing the  discharge  of  the  glass  of  which  he  speaks,  who  is  proved 
not  to  have  been  present  at  the  discharge  of  the  glass  in  question, 
coupled  with  the  absence  of  the  reports  and  the  obscure  recollec- 
tion of  the  witness,  raise  a  doubt  as  to  his  recollecting  anything  in 
regard  to  this  particular  glass. 

I  have  now  referred  to  all  the  evidence  touching  the  external 
appearance  of  the  cases,  which  was  produced  as  evidence  in  chief  by 
the  libellants ;  and  when  its  discrepancies  and  omissions  are  con- 
sidered, and,  in  the  absence  of  any  good  reason  for  not  removing  all 
doubt  as  to  the  marks  upon  the  cases  by  produciog  them  in  Court, 
it  must  be  said  that  upon  this  evidence  alone  it  would  be  difficult  to 
find  as  a  fiict  either  that  these  three  cases  had  been  rolled  on  a 
roller  or  split  by  the  prongs  of  a  truck. 

Nor  is  this  evidence  greatly  strengthened  by  the  direct  evidence 
offered  by  the  libellant  in  respect  to  the  mode  of  discharging  this 
glass.  One  witness.  Squires,  says  that  he  saw  one  of  the  cases 
placed  on  a  hand  truck,  the  prongs  of  which  went  through  the  case 
and  split  the  board;  but^he  witness  also  states*  that  the  case  was 
moved  off  upon  a  single  truck  by  a  single  man,  a  thing  shown  to  be 
impossible.  Moreover,  Squires  is  a  discharged  employee,  and  the 
circumstance  he  claims  to  have  seen  was  not  seen  by  any  one  else, 

m 

although  many  others  were  present  during  all  the  discharging. 

There  is  also  some  direct  evidence  tending  to  show  that  rollers 
were  used  to  move  the  cases ;  but  there  is  also  much  evidence  to  the 
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contrary,  and  the  marks  upon  the  cases,  instead  of  confirming  the 
statement  that  rollers  were  used,  are  such  as  would  be  caused  by 
rubbing  against  the  stanchions  in  the  ship's  hold.  Furthermore,  it 
appears  from  the  libellants'  evidence  that  glass  of  this  description  is 
an  article  in  which  some  breakage  always  occurs.  Of  this  consign- 
ment of  fifty  cases,  three  cases  are  found  to  contain  broken  glass. 
All  the  cases  were  discharged  in  the  same  manner  in  New  York. 
Two  of  these  which  contained  the  broken  glass  bear  marks  of  hav- 
ing slipped  from  a  grapple,  and  it  is  not  claimed  that  any  grapple 
was  used  on  board  the  ship.  The  contrary  was  proved.  The  fiur 
inference  fix>m  all  this  is,  that  the  breakage  arose  from  a  &l\  from 
a  grapple,  and  not  from  the  mode  of  discharging. 

As  against  the  evidence  produced  by  the  libellants,  the  claim- 
ants have  presented  much  testimony,  which,  if  believed,  is  conceded 
to  be  sufficient  to  disprove  negligence.  It  appears  that,  for  the  use 
of  the  line  of  steamers  to  which  the  Pereire  belongs,  there  had 
been  constructed  a  machine  or  frame,  fitted  with  rollers  under  it 
and  rollers  upon  its  bottom  within,  into  which  large  glass  could  be 
lowered  upon  its  edge  from  the  ship,  and  so  moved  in  the  machine 
to  its  place  on  the  dock.  Some  six  or  seven  witnesses  swear  that  all 
the  glass  of  this  consignment  was  discharged  in  this  machine.  If 
this  be  true,  the  negligence  charged  is  disproved.  But  three  or 
four  witnesses  called  by  the  libellants  swear  that  the  machine  was 
not  used  at  all  on  this  occasion.  The  contradiction  is  positive,  and 
can  only  be  explained  by  supposing  that  the  witnesses  are  speaking 
of  different  trips — an  explanation  hardly  admissible  in  view  of  the 
definite  statements  made.  If  not  thus  explained,  I  am  of  the  opinion 
that  credit  must  be  given  to  those  who  testify  to  the  use  of  the  ma- 
chine ;  for  I  mark  that  one  witness  called  by  the  libellants,  in  con- 
tradiction of  the  other  witnesses  tor  the  libellants,  swears  that  the 
machine  was  used  to  discharge  this  glass  until  one  of  the  rollers  broke, 
when  it  was  cast  aside  and  never  used  after.     The  breaking  of  the 
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tbempgadnty  fart  tkej  &rtho-  Urte  ihn.  ^*m  4e  hjBb- bnfa, 
tlie  fiiT  «M at  oaee  toned  nmiid  aad  Moi  LkiiMghMt  tbe  dift- 
dbtrgi&g  vitliovt  difiodtf .  It  wooM  appev.  thea,  ikat  tke  m^ 
cfaxoe  wai  MKd,  to  a  eertun  extml,  m  dixkatgiDg  this  eoBa|/nnif ; 
aad,  if  MedatalLtfaefretkaiifieientlDdiBmdkthetertM^ 
of  tlie  wttAeaiet  pradncad  by  tbe  libelhata.  vko  swear  ponlifely 
tbat  it  waa  not  naed  at  alL 

Fartbermore,  tbcae  three  eaaea  vere  eiammrf  by  tke  agent  of 
the  lioe^  aa  well  m  the  maater  of  the  eteamor,  wfaik  they  veie  upon 
tbe  dock,  and  afier  notiee  that  tbdr  appearance  intlifiatwl  damage ; 
and  tbeee  witneeeea  codchf  in  tbe  statement,  that  the  caaea  bore  no 
evidence  of  negligent  handling  in  tbe  disdiaiging.  These  witnesses 
have  no  sobstantial  interest  in  tbe  question ;  they  are  not  reqxnsi- 
ble  for  tbe  discbargiDg.  Their  interest  woaU  be  to  discover  evi- 
dence to  cast  tbe  loes  upon  tbe  stevedore  in  case  there  tamed  out 
to  be  a  loes;  but  they,  as  well  as  tbe  second  captain  of  the  steamer, 
are  positive  tbat  no  evidence  of  injury  in  the  discharging  was  found 
upon  tbe  cssefl. 

Upon  the  whole  case,  therefore,  as  it  is  made  by  tbe  evidence 
before  me,  my  conclusion  must  be,  that  the  libellants  have  fiuled  to 
prove  that  the  breakage  in  question  was  caused  by  tbe  negligence 
of  the  ship. 

The  libel  ii  accordingly  dismiBaed  with  costs. 
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DECEMBER,  1875. 

IN  THE  MATTER  OF  THE  PETITION  OF  JOSEPH 

H.  HAVENS. 

Rbpatmbnt  by  Assiqnbb. — Money  Wbongfully  Colleotbd  by  Insolybnt 
BAine. — Intebkst. —Costs  of  Suit  against  Assignee. 

On  August  1,  1870,  H.  deposited  with  the  Central  Bank  of  Brooklyn  for  col- 
lection a  check  for  $8,135.  By  the  rules  of  the  bank,  he  was  not  allowed 
to  draw  against  it  until  the  bank  had  received  notice  of  its  collection.  The 
bank  was,  at  the  time,  insolvent ;  and,  before  the  check  was  paid,  it  was  en- 
joined, by  tlie  order  of  a  Court  of  the  State  of  New  York,  from  collecting, 
receiving,  or  paying  moneys,  and  a  receiver  was  appointed.  The  check 
was  afterwards  collected,  and  the  proceeds  placed  among  the  moneys  of  the 
Central  Bank,  and,  on  the  appointment  of  an  assignee  in  bankruptcy  pro- 
ceedings which  were  afterwards  taken,  they  passed  with  those  moneys  into 
the  hands  of  such  assignee.  H.  commenced  a  suit  in  a  State  Court  against 
the  assignee,  and  obtained  a  judgment  for  the  amount  of  the  check  with 
interest  and  costs.  He  afterwards  presented  a  petition  to  the  Bankruptcy 
Court  for  an  order  that  the  same  be  paid  to  him  by  the  assignee,  and  proved 
the  facts  above  stated : 

Held:  That  the  check  never  became  the  property  of  the  Central  Bank,  and 
that  H.  was  entitled  to  the  proceeds  of  it,  and  that  the  Court  would  grant 
the  order  that  the  assignee  pay  him  tliat  amount,  but  would  not  order  the  pay- 
ment of  the  costs  in  the  suit  in  the  State  Court,  nor  of  interest  on  the  amount 
of  the  check,  the  loss  of  which  was  the  result  of  his  misfortune  in  having  his 
property  mingled  with  the  funds  of  the  insolvent  bank,  and  of  his  delay  in 
applying  to  the  Bankruptcy  Coiu-t  for  relief. 

Bbnedict,  J.  This  is  a  petition  addressed  to  this  Coart,  re- 
questing that  the  petitioner  be  allowed  to  withdraw  from  the  fonds 
in  this  Court,  as  assets  of  the  Central  Bank  of  Brooklyn,  the  sum 
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<ir  t4,282  8^;.  The  pttiiioD  is  supported  bj  eridcDee  tika  en 
order  of  tbii  Court,  on  doe  notice  to  aU  interested,  and  tliefiieto  an 
AOtdiipated. 

It  appeftrs  that  on  the  first  daj  of  August,  1870,  the  petitioner 
bad  on  deposit  in  the  Central  Bank  the  som  of  $977  84  On  that 
iMj  be  deposited  in  the  bank  s  check  fiv  $3125,  dated  Angiiat 
flrsty  ftnd  drawn  bj  Goorge  XL  Lamb  on  the  Fulton  Bank  of  the 
City  of  New  York.  Tkii  check,  when  deposited  bj  tbe  petitioner, 
was  endorsed  bj  him  for  collection,  and  it  was  deposited  in  pnr- 
soance  of  a  rule  by  which  he  was  not  permitted  to  draw  against  it 
until  tbe  bank  had  received  notice  that  it  had  been  paid.  The 
Central  Bank,  when  it  received  the  check,  was,  m  &ct,  insolvent, 
and,  on  the  next  day,  and  before  the  check  in  question  had  been 
paid,  was  enjoined  by  tho  Supreme  Court  of  tbe  Sute  from  exer- 
oising  any  of  its  corporate  rights  and  from  collecting  or  receiving 
or  paying  moneys ;  and  a  receiver  was  thereupan  appointed.  The 
order  of  the  Supremo  Court  was  received  at  the  bank  between  12 
and  1  o'clock  of  August  second  and  the  bank  then  closed  its  doors 
about  2  o'clock  of  the  same  day.  The  check  in  question  was  col- 
lected of  the  Fulton  Bank,  and  the  proceeds  were  then  placed 
among  tbe  moneys  of  the  Central  Bank.  These  moneys  were  sub- 
sequently transferred  to  this  court  by  virtue  of  proceedings  in  bank- 
ruptcy taken  against  the  Central  Bank. 

Upon  this  state  of  facts  I  om  of  the  opinion  that  the  petitioner 
is  entitled  to  receive  at  the  hands  of  this  Court  the  amount  realized 
from  this  check,  deposited  in  tho  manner  stated.  The  circumsttnco 
that  property  which  belonged  to  a  third  party,  had  become  sub- 
ject to  the  control  of  this  Court  by  reason  of  the  fact  that  it 
was  in  the  possession  of  the  bankrupt,  and  therefore  passed  into  the 
possession  of  the  assignee  in  bankruptcy,  presents  no  obstacle  to 
the  actual  owner  who  desires  to  regain  possession  of  his  property. 
Nor  does  the  fact,  that  in  this  cose  the  money  realised  from  the 
check  in  question  has  been  mingled  with  other  moneys,  make  any 
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difference,  inasmuch  as  an  equal  amount  can  be  given  him  without 
injury  to  the  right  of  any  one. 

The  facts  here  proved  show  that  this  is  not  the  case  of  an  ordi- 
nary depositor  in  an  insolvent  bank.  The  petitioner,  upon  deposit- 
ing the  check  as  he  did,  did  not  become  a  creditor  of  the  bank  for  the 
amount  of  the  check  deposited.  By  the  agreement,  he  was  not  to 
have  credit  for  it  until  it  was  collected ;  and  it  was  not  collected  un- 
til after  the  bank  had  closed  its  doors  and  had  been  enjoined  from 
collecting  any  moneys.  There  can  be  no  doubt  that  had  the  peti- 
tioner demanded  the  check  of  the  bank  at  anytime  before  the  appoint- 
ment of  the  receiver,  he  would  have  been  entitled  to  his  return,  for 
he  had  a  balance  in  the  bank  undrawn.  He  had  not  drawn  againelt 
this  check,  and  by  the  agreement  was  not  entitled  to  draw  against  it 

The  case,  therefore,  is  taken  out  of  what  is  undoubtedly  the  gen- 
eral rule,  in  respect  to  deposits  made  in  banks  which  prove  to  have 
been  at  the  time  insolvent.  If,  by  the  deposit  of  the  check,  the  re- 
lation of  debtor  and  creditor  for  the  amount  had  been  created  and 
the  bank  had  acquired  a  right  in  the  check,  or  its  proceeds,  the 
case  would  be  different ;  and  the  petitioner  would  be  compelled  to 
prove  his  claim  as  a  creditor  and  take  his  dividends  with  the  other 
creditors.  But  liere,  if  the  amount  of  this  check  be  retained  by  the 
Court  and  distributed  among  the  general  creditors  of  the  Court, 
money  not  owned  by  the  bank  will  be  distributed  to  the  creditors, 
and  these  creditors  will  receive  so  much  more  than  the  assets  of  the 
bank,  at  the  time  it  stopped.  The  petitioner's  right  to  the  money 
appears  to  be  clear,  and  I  have  no  hesitation  in  directing  that  he  be 
paid  the  amount  of  the  check  in  question  But  he  claims  also  in- 
terest. To  this  I  cannot  accede.  It  would  bo  unjust  to  the  cred- 
itors of  the  bank  out  of  the  amount  distributable  among  them,  to 
pay  interest  on  a  sum  of  money  received  as  this  was.  Any  loss 
of  interest  arises  from  the  misfortune  of  the  petitioner,  in  that 
his  money  was  mingled  with  the  assets  of  an  insolvent  bank,  and  from 
his  delay  in  taking  steps  to  regain  *it.     The  petitioner  also  asks 
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to  be  allowed  the  (iirther  sum  of  $275.68,  being  the  cost  of  an 
action  which,  it  appears,  he  instituted  in  the  Supreme  Court  of  the 
State  to  compel  the  payment  of  the  same  demand.  The  necessity 
or  advantage  of  such  a  judgment,  wholly  ineffectual  as  it  must  be 
to  control  the  action  of  this  Court,  or  to  affect  the  liberty  of  its 
officers,  is  not  apparent;  nor  is  it  seen  how  the  creditors  of  the  Central 
Bank  can  be  charged  with  the  costs  of  obtaining  the  same.  The 
demand,  so  far  as  interest  and  costs  are  concerned,  is  therefore  dis- 
allowed, and  the  order  of  this  Court  will  be,  that  upon  the  petiticm 
and  proofs,  the  amount  of  the  check  in  the  petition  mentioned,  to- 
wit,  the  sum  of  $8125,  may  be  paid  to  the  petitioner,  on  his  order 
of  record  herein,  out  of  the  moneys  in  Court  as  assets  of  the 
Central  Bank  of  Brooklyn.^ 

For  the  petitioner,  E.  F.  Sanderson  and  John  H.  Bergen. 

*  See  ante,  p.  114. 
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IN  THE  MATTER  OF  THE  PETITION  OF  THE  NOR- 
'  WICH  AND  NEW  YORK  TRANSPORTATION  COM- 
PANY. 

Limitation  of  Liabilitt. — Value  of  Vessel. — When  to  be  Taken. — 
Stipulation  fob  Value. — Insubano  Mone  ys. 

A  steamboat,  by  a  collision  with  a  schooner  in  Long  Island  Sound,  was  set 
on  fire  and  sunk.  Her  owners  filed  a  petition  in  limitation  of  their  liability, 
jmd  a>eference  was  had  to  ascertain  the  value  of  the  steamboat.  Exceptions 
were  taken  to  the  report,  which  fixed  such  value  at  ii2,500  : 

Seldy  That  tlie  value  to  be  taken  was  the  value  of  the  boat  as  she  lay  sunk  ; 
and  that  that  value  was  correctly  arrived  at,  by  taking  the  value  of  the 
wreck  when  raised  and  deducting  therefrom  the  expense  of  raising ; 
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That  neither  the  expense  of  raising  her,  nor  of  the  repairs  subsequently  put 
upon  her,  nor  of  the  insurance  money's  received  by  her  owners,  under  poli- 
cies of  insurance  against  fire,  was  to  be  added  to  su(di  value  so  ascertained; 

That  the  valuation  of  the  boat,  in  a  stipulation  for  value,  given  in  the  suits 
brought  against  her  after  she  had  been  repaired,  was  immaterial. 

The  Steamboat  Gitj  of  Norwich,  while  on  a  voyage  from  New 
London  to  New  York  in  April,  1866,  came  in  collision  with  a 
schooner,  was  seriously  injured  thereby,  and  set  on  fire,  and  pres- 
ently sank.  She  was  afterwards  raised  and  repaired.  The  owners 
of  the  schooner  brought  suit  to  recover  their  ^simages  in  the  District 
of  Connecticut.  The  owners  of  the  steamboat  in  their  answer 
claimed  the  benefit  of  the  Limited  I^iability  Act  of  1851  (U.  S. 
Stat  at  Large,  p.  635).  The  case  went  to  thelSupreme  Court  of 
the  United  States,  and  is  reported  in  13  Wallace,  p  126. 

•  Freighters  of  cargo  on  board  the  steamboat  also  filed  libels 
against  her  in  this  District,  and  the  owners  of  her  were  allowed  to 
substitute  for  her  a  stipulation  for  value  (see  1  Ben.  80),  and 
interlocutory  decrees  in  &vor  of  the  libellants  were  afterwards 
rendered  (see  3  Ben.  575).  Aft;er  the  decision  of  the  Supreme 
Court  that  the  owners  were  entitled  to  the  benefit  of  the  Act  of  1851, 
the  owners  of  the  steamboat  filed  a  petition  in  this  court  to  obtain 
the  benefit  of  the  Act.  in  accordance  with  the  rules  adopted  by  the 
Supreme  Court  in  that  behalf;  whereupon  an  order  was  made 'by 
this  coart,  staying  all  proceedings  in  the  other  suits,  and  referring  it 
to  the  clerk,  to  ascertain  and  report  the  amount  or  value  of  the 
interest  of  the  petitioners  as  owners  of  said  vessel  and  her  freight 
pending  for  the  voyage  upon  which  she  was  employed  (see  6  Ben. 
828).  The  clerk  reported  that  value  at  $2,500.  Exceptions  were 
taken  to  bis  report  on  behalf  of  the  various  libellants. 

Benedict,  J.  This  was  a  proceeding  taken  on  behalf  of  the 
owners  of  the  steamboat  City  of  Norwich,  to  obtain  the  benefit  of 
the  provisions  of  the  Act  of  March  3d,1851,  limiting  the  liability  of 
ship  owners.     Upon  presenting  the  petition,  an  order  was  made 
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referriog  it  to  the  ckrk  to  aflcertoin  tbe  amoant  or  vslae  of  the 
interest  of  the  parties,  as  owners  of  siid  yessel  and  her  freight 
pending  for  tbe  voyage  npon  which  she  was  employed.  The 
report  having  been  made,  exceptions  were  taken  thereto,  which 
daring  the  present  month  have  been  presented  to  tbe  Court  tor 
determination* 

By  some  of  these  exceptions,  the  question  is  raised  whether 
the  valoe  of  the  boat  was  to  be  ascertained  as  of  a  time  after 
the  collision  and  nofc  before.  In  respect  to  this  question  it  is 
sufficient  to  say,  that  it  has  been  decided  by  the  Supreme  Court 
of  the  United  States,  in  reference  to  this  very  collision,  that  the 
value  of  the  boat  after  tbe  Collision  was  the  limit  of  the  owners' 
liability  (18  Wallace  127).  The  exceptions  to  the  report,  on 
the  ground  that  it  was  error  to  ascertain  and  report  the  value  of 
the  boat,  as  it  was  aft^r  the  collision,  must  therefore  be  overruled. 

No  error  appears  in  determing  that  \alue  to  be  the  sum  of 
$2,500.  The  vessel  was  sunk  and  was  of  some  value  as  she  lay 
submerged.  That  value  was  properly  ascertained,  ]u  taking  what 
she  was  proved  to  be  worth  after  she  had  been  raised  and  deduct- 
ing therefrom  the  expenses  of  raising  her.  The  exceptions  upon 
that  subject  must  therefore  be  overruled. 

Equally  unfounded  is  the  proposition  that  the  expenses  of  raising 
the  boat  and  the  expenses  of  her  subsequent  repairs  should  be 
added  to  the  aforesaid  value.  The  excepticns  which  claim  that 
such  expenses  should  have  been  added  to  the  amount  reported,  are 
therefore  also  overruled. 

The  fact  that  this  boat  had  been  libelled  by  various  parties  seek- 
ing to  enforce,  by  proceedings  inrem^  their  claims  arising  out  of  this 
collision,  in  which  action,  a  stipulation  for  value  in  the  sum  of  $70,- 
000  was  taken  and  the  vessel  released,  has  been  also  relied  on  here ; 
and  it  is  contended  that  the  value  of  the  vessel,  as  fixed  by  the 
stipulation  taken  in  the  suits  in  rem,  must  be  taken  as  her  value  for 
the  purpose  of  this  proceeding,  and  furnish  the  limit  of  the  owners, 
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liability.  The  question  here  raised  was  passed  on  bj  this  Court 
when  the  order  of  reference  was  made.  I  can  onl  j  repeat  here, 
that  the  value,  fixed  in  the  stipulation  for  value  taken  in  the  suits  in 
renhj  was  the  value  of  the  vessel  at  the  time  of  her  seizure  in  those 
actions.  It  did  not  pretend  to  be  her  value  immediately  after  the 
collision;  moreover,  that  stipulation  was  taken  bj  virtue  of  the 
general  powers  of  a  Court  of  Admiralty,  and  not  under  the  statute. 
(See  the  stipulation,  1  Ben.  103.)  The  practice  of  taking  such 
a  stipulation,  adopted  in  the  case  of  this  vessel,has  so  £ir  proved  cdh- 
venient,  and  has  since  been  resorted  to  in  several  cases,  without  ob- 
jection made.  I  see  no  reason  for  rejecting  the  practice,  arising  out  of 
the  law  since  declared  bj  the  Supreme  Court  (13  Wallace  127).  It 
proves  a  great  convenience  to  parties  to  be  able  to  give  such  astipula- 
tion, for  value  under  the  admiralty  rules,  and  thus  obtain  immediate 
possession  of  the  vessel,  although  it  be  intended  afterwards  to  take 
proceedings  to  obtain  the  benefit  of  the  statute.  A  stipulation  so 
given  holds  good,  until  the  actions  in  which  it  was  given  are  made 
ineffectual  bj  means  of  proceedings  taken  under  the  statute,  which 
proceedings,  when  concluded,  afibrd  foundation  for  the  discharge  of 
the  stipulation  for  value.  In  no  other  respect  do  the  two  proceed- 
ings have  any  connection  with  each  other ;  and  the  amount,  for 
which  the  stipulation  for  value  was  given  in  the  suits  in  rem,  is 
whollj  immaterial  in  a  proceeding  taken  under  the  statute.  In 
cases  of  maritime  abandonment,  under  the  general  maritime  law, 
neither  the  seizure  nor  a  judicial  sale  of  the  ship^  procured  in  op- 
position to  the  owner,  but  without  contestation  on  his  part,  had  any 
effect  in  determining  the  limit  of  the  owner's  liability,  or  prevented 
a  resort  to  abandonment.  (  Trib.  of  Commerce,  Marseilles,  1828  ; 
do., Aix,  1825;  Pouget^DroU  Marilime,yo\  2, p. 41 2.)  Nor  would 
the  case  be  changed  if  such  a  stipulation  for  value,  as  was  taken 
for  this  vessel  in  the  actions  in  rem,  be  deemed  to  be  the 
substitute  for  the  ship  herself  in  Court,  and  to  which  re- 
sort   might   be    had  in    this    proceeding;    for  it  is  plain    that 
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nothing  in  the  stipalation  itself  estope  the  owners  from  showing 
what  was  the  valoe  of  the  ship  at  the  time  of  the  collision ;  and  it 
is  certain  that  the  Court  would  haye  power  to  require  onlj  so  much 
*of  the  amount  of  the  stipulation  to  be  brought  into  Cort  uas  would 
be  necessary  to  discharge  the  owners  from  their  liabilities,  and, 
upon  the  bringing  in  of  such  part,  the  Court  could  direct  the  stipula- 
tion to  be  cancelled*  The  exceptions  raising  tbis  question  are,  there- 
fore, overruled. 

*  No  freight  was  earned.     The  freight  then  pending  was  entdrely 
lost.     The  exceptions  on  this  subject  are,  therefore,  overruled. 

The  remaining  and  main  question  to  be  considered  is,  whether 
the  amount  of  money,  paid  the  owners  by  insurance  companies 
in  performance  of  their  policies  of  insurance  upon  the  boat,  is  to  be 
taken  as  forming  part  of  the  value  within  the  meaning  of  the  statute. 
The  facts  bearing  upon  this  question  are,  that  the  boat  was  so  injured 
by  the  collision  that  water  rushed  into  her  hull,  whereby  the  flames 
were  driven  out  from  her  fires,  and  she  at  once  commenced  to  bum, 
and  was  to  a  great  extent  consumed  before  she  sunk. 

There  was  an  insurance  upon  her  against  fire,  on  which  the 
0¥mers  have  secured  the  sum  of  $49,283.07,  and  this  money,  it  is 
insisted,  must  be  accounted  for  by  the  owners  before  they  can  be  held 
to  have  complied  with  the  statute.  The  insurance  was  reported  by 
the  Commissioner,  and  he  declined  to  include  that  sum  in  his  report. 
I  am  of  the  opinion  that  his  conclusion  is  right. 

It  might  be  said  that  this  question  bad  been  removed  from  the 
case  by  the  form  of  the  order  of  reference,  which  was  settled  with 
care  upon  notice,  and  which  confines  the  inquiry  to  the  value  of  the 
vessel.  But  I  do  not  rest  my  decision  upon  that  point,  nor  do  I 
consider  the  question  to  have  been  disposed  of  by  the  decision  of  the 
Supreme  Court  of  the  United  States,  where  the  value  of  the  vessel 
alone  is  spoken  of  as  the  limit  of  the  owner's  liability.  The  words 
<t  value  of  the  vesseV'  have,  doubtless,  been  thus  used  without  any 
reference  to  the  qufifltum  of  insurance  money ;  and   tbe  most  that 
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can  be  said  is,  that  the  use  of  those  words  bj  the  Supreme  Court, 
and  in  the  order  of  reference,  shows  that  the  question  under  con- 
sideration here  did  not  present  itself  as  a  question  to  be  raised. 
Indeed,  the  language  of  the  statute  seems  to  render  it  impossibly  to 
raise  such  a  question.  Plainly,  the  words  of  the  Act  do  not  cover 
the  insurance  mone  j«  and  the  absence  of  an  j  allusion  to  insurance  is 
significant.  It  is  difficult  to  believe  that  such  money  would  not 
have  been  distinctly  mentioned,  if  there  had  been  any  intention  to 
include  it.  It  is,  nevertheless,  argued  that  the  right  of  action  of 
those  freighters  attached  at  the  instant  of  the  collision,  by  reason  of 
the  negligence  whereby  a  collision  resulted  and  put  it  out  of  the 
power  of  the  boat  to  carry  and  deliver  the  goods ;  that  the  value  of 
the  boat,  at  the  time  of  the  attaching  of  the  liability — that  is,  at  the 
blow,  and  before  the  fire — ^is,  therefore,  the  limit  of  the  owners' 
liability ;  that  any  assignment  made  in  pursuance  of  the  statute 
would  relate  back  to  this  time,  and  cast  upon  th?  freighters  the  risk 
of  all  subsequent  perils ;  and  that  to  the  freighters  must  also  be 
transferred  all  claims  and  rights  of  action  arising  from,  or  out  of,  the 
vessel  by  reason  of  any  occurrence  subsequent  to  the  attaching  of 
the  liability ;  that  the  owners,  at  the  instant  of  the  collision,  became 
trustees,  of  the  vessel  for  those  who  suffered  damage  by  reason  of  the 
negligence,  and  any  compensation  or  indemnity  received  by  the 
owners  is  received  for  the  benefit  of  the  sufferers,  and  must,  there- 
fore, be  accounted  for  in  a  proceeding  like  this. 

But  with  this  argument  there  are  two  difficulties.  In  the  first 
place,  the  fire  was  part  of  the  original  disaster,  and  not  a  subsequent 
occurrence.  It  was,  in  this  instance,^  necessary  result  of  the  blow. 
It  is  impossible,  therefore,  to  separate  the  &re  firom  the  collision  so 
as  to  say  that  the  risk  of  fire  was  upon  the  freighters.  All  that  was 
left  in  existence  by  the  blow  of  a  colliding  schooner  was  a  vessel  at 
once  to  be  burned  up  and  sunk  fifom  the  necessities  of  the  case.  The 
value  of  such  a  vessel  consists  in  the  value  remaining  after  the  fire 
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and  sinking,  and  that  value  the  sufferers  have,  bj  the  report  under 
consideration. 

In  the  second  place  the  amount  received  for  the  insurance  did 
not  arise  from  or  out  of  the  vessel,  but  out  of  certain  contracts  of 

« 

indemnity  made  by  the  owners  of  the  vessel,  to  which  contracts  the 
freighters  were  not  parties.  Those  contracts  were  not,  and,  with- 
out the  consent  of  the  insurers,  could  not  be,  transferred  to  the 
freighters,  nor  does  the  statute  make  any  provision  for  such  a  trans- 
fer. The  assignment  provided  for  by  the  statute,  if  possible  to  be 
made  after  the  collision  and  before  the  fire,  would  pass  no  right  of 
action  upon  the  policies  of  insurance,  but  would  simply  determine 
the  interest  of  the  insured  iu  the  property  and  discharge  the  insurer 
fiom  the  risk.  Moreover  the  law  does  not  compel  the  ship-owner 
to  take  the  benefit  of  the  statute.  He  may  elect  whether  or  no  to 
take  proceedings  to  limit  his  liability;  and  until  such  election  is  made 
what  interest  can  the  freighters  have  in  the  vessel  ? 

This  question,  although  new  in  this  country,  because  the  stat- 
ute is  recent  and  has  been  seldom  resorted  to,  is  in  truth  an  old 
question,  long  considered  as  settled  in  other  lands.  It  cannot  be 
doubted  that  our  statute  limiting  the  liability  of  ship  owners  was 
intended,  so  far  us  it  goes,  to  confer  upon  the  American  ships  the 
benefit  of  the  law  of  abandonment  long  recognized  as  part  of  the 
general  maritime  law,  among  the  maritime  nations  of  the  Contin- 
ent, and  so  the  Supreme  Court  declared  (13  Wallace  121,  127). 
In  respect  to  the  question  under  consideration,  I  see  no  difference  in 
principle  between  a  proceeding  under  our  statute  and  one  under 
the  general  maritime  law.  Certainly  the  words  of  the  statute  make 
no  difference  in  favor  of  the  freighters.  The  exercising  of  the  right 
of  abandonment  under  the  maritime  law  has  often  brought  up  for 
consideration  the  question,  whether  the  owner  must  surrender  insur- 
ance money  in  order  to  limit  his  liability  by  an  abandonment ;  and 
it  appears  to  be  the  settled  law  that  in  such  case  a  surrender  of  the 
insurance  is  not  required. 
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Sajs  Gaumont  {Dicimmaire  de  droit  maritime^  Title  abandon 
maritime^  ^  54),  "So,  if  the  ship-owner  has  judged  it  prudent  to 
effect  insurance  bj  means  of  a  premium  more  or  less  in  amount, 
which  he  has  paid,  it  is  evident  that  the  charterer  and  the  shippers 
cannot  take  from  him  the  fruit  of  a  wise  forethought  and  receive  the 
advantage  of  a  contract  to  which  they  are  strangers."     The' possi- 
bility of  fraud   which,  upon  this  argument,  has  been  urged  as  a 
reason  for  requiring  a  surrender  of  the  insurance,  is  considered  and 
rejected  by  the  same  authority.     {Diet,  droit  mar.^  Title  abandon 
maritime,  §  55.)     So  also  it   has  been   adjudged  (i4i>,  8th  Feb. 
1832),  "  that  the  ship-owner,  who,  in  order  to  free  himself  from 
loans  contracted  by  tho  master  during  the  voyage,  abandoned  the 
ship  and  freight,  is  not  bound  also  to  abandon  the  product  of  insur- 
ance effected  upon  the  ship."     The  same  was  adjudged  at  Rennes, 
Aug.  12,  1822.     (See  also  Boulay  Paty,  vol.  1,  p.  297.)    The 
Code  de  Commerce  is  in  substance   a  declaration  of  the  general 
maritine  law,  and  section  216  of  the  Code  has  been  adjudged  to  be 
identical  with  the  rule  of  the  maritime  law  as  declared  by  the  Ordi- 
nance.    The  construction   given  to  the  Code  affords  then  a  plain 
indication  of  the  intent  of  our  statute,  which,  as  the  Supreme  Court 
has  justly  remarked,  was  passed  in  the  light  of  the  law  existing  in 
other  countries,  including  tho  amendments  of  the  law  of  France  in 
1841.   And  it  was  never  supposed  that  either  the  Ordinance  or  the 
Code  de  Commerce  compelled  a  ship-owner  to  surrender  his  insur- 
ance   money    in  order    to    effect  a  maritime   abandonment.     In 
1841  the  effort  was  made  in  France  to  amend  the  Code  de  Com- 
merce so  as  to  require  a  surrender  of  the  insurance  as  well  as  of 
the  ship's  freight.     The  considerations  affecting  both  sides  of  the 
question  were  then  pointed  out  and  discussed,  and  the  amendment 
was  rejected,  with  the  declaration  that  by  the  existing  provision  of 
the  Code  the  ship-owner  is  not  bound  to  account  for  the  ship's  in- 
surance in  order  to  effect  the  maritime  abandonment.     {Pouget^ 
Dro'U  Mar.,  vol.  2,  p.  415,  419.) 
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It  must  be  said  that  some  of  the  considerations,  then  urged  in 
&vor  of  the  rule  as  declared,  have  a  greater  force  in  France  than 
here,  because  of  the  provisions  of  the  Code,  which  forbid  insurance 
upon  freight,  and  thus,  by  rendering  it  impossible  for  the  ship-owner 
to  protect  himself  against  all  risk  of  loss,  in  a  measure  protect  the 
freighter  against  collusion.  Still,  the  weight  of  the  argument  appears 
to  be  greatly  upon  the  side  of  the  rule  as  declared,  and  such,  with- 
out doubt,  was  the  law,  in  the  light  of  which  our  statute  of  1851  was 
enacted  ;  and  the  rule  of  the  maritime  law  must  be  considered  as 
having  been  intended  to  be  adopted  by  that  statute.  The  exceptions 
upon  this  question  must,  therefore,  be  overruled. 

I  have  now  considered  all  the  questions  raised  by  the  exceptions 
which  seem  to  be  of  sufficient  importance  to  be  noticed.  I  do  not 
consider  the  point  now  first  made  in  this  Court,  that  the  statute  of 
1851  cannot  be  taken  advantage  of  by  a  corporation,  for  the  reason 
that  the  Supreme  Court  of  the  United  States  has,  in  respect  to  these 
same  petitioners,  plainly  declared  them  to  be  entitled  to  the  benefit 
of  the  Act.  It  is  true  that  no  allusion  is  made,  in  the  opinion  of  the 
Court,  to  the  fact  that  a  boat  was  owned  by  a  corporation ;  but  that 
feet  was  proved,  and  the  question  can  hardly  be  supposed  to  have 
been  overlooked. 

Let  an  order  be  drawn  in  accordance  with  this  opinion. 
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I21TBBPLBADBB  IN  Admibaltt. — Fbbiqht. — Chabtbb  Pabtt  Ain>  Bill  of 
Lading. — Injunction. — ^Jubisdiotion. — Powbb  of  thb  Coubt. 

C,  the  master  of  a  brig,  filed  a  libel  in  personam  against  the  D.  &  D.  S.  F.  Co. 
to  recover  freight  on  a  cargo  of  sugar  brought  in  the  brig  from  Bahia  to 
New  York  under  a  charter  party  and  bill  of  lading.  Before  answering,  the 
Company  presented  a  petition  to  the  court,  in  which  they  set  forth  that  they 
had  entered  into  the  charter  party  with  one  B.,  who  had  the  disposition  and 
control  of  the  brig  at  Bahia,  under  which  the  sugar  was  shipped  and  the 
bill  of  lading  signed;  that  the  sugar  was  brought  to  New  YorlE  and 
delivered  to  them,  and  they  were  willing  to  pay  the  freight,  as  to  the 
amount  of  which  there  was  no  dispute ;  that  a  suit  was  threatened  against 
them  by  L.  &  Co.,  as  assignees  of  B.,  to  recover  the  same  amount;  and 
they  prayed  that  they  might  be  allowed  to  pay  the  money  into  court ;  that 
C.  might  be  enjoined  from  further  proceedlDgs  in  this  suit  against  them,  and 
that  L.  &  Cow  might  be  enjoined  from  commencing  any  suit  against  them, 
and  that  they  might  haje  their  costs  out  of  the  fund.  L.  &  Co.  appeared 
and  consented  to  the  prayer  of  the  petition,  but  C.  opposed  it.  It  appeared 
that  C.  had  chartered  the  brig  in  New  York  to  B.,  for  a  voyage  to  Bahia 
and  back,  and  that  the  charter  referred  to  in  the  bill  of  lading  was  a  sub- 
charter,  made  by  B. ,  in  Bahia,  to  which  C.  was  not  a  party ;  that  the 
freight  due  the  vessel  under  the  original  charter  to  B.  had  been  paid,  but 
that  there  was  a  controversy  between  B.  and  C,  as  to  a  claim  for  the  deten- 
tion of  the  vessel  in  Bahia,  arising  out  of  the  terms  of  the  original  charter, 
and  that  C.  sought  to  collect  this  freight  to  secure  such  claim. 

EMy  That  a  Court  of  Admiralty  not  only  has  the  power  but  is  charged 
with  the  duty  of  devising  methods,  whereby  all  questions,  of  which  it  can 
take  cognizance,  may  be  adjudicated  speedily  and  justly; 

That  the  Court  had  jurisdiction  of  the  parties,  two  of  them  being  before  the 
Court  and  the  other  consenting  to  appear  ; 

That  the  Court  had  power  to  restrain  the  parties,  as  prayed  for ; 

That  the  rights  of  all  parties  could  only  be  adjusted  in  the  way  requested, 
and  would  be  as  wel}  protected  so  as  in  any  way; 
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TbAt  ilw  f*ct.  'lu;  •  >.c  K*il;  w. viM  v  :.a  tum  the  proceeding  from  a  proceed- 
».«««*  (imwrt*'**  :■*  »  ?pv«>1::tz  -kru'-st  the  freUrht  »*  remy  was  no  objec- 

ttfcAS  tire  pr*yvr  »f'  'V  pv-^a  <h»"ul»l  V  scnnted. 

Tb3»  w^  ;a  kvtinr  j  upoa  sa  onitf  to  allow  cause  whj  the  prajer 
vsf  ttfe«  pccit.vccrs^  th<  rv  C»fCro  4  Dooner  Sugu*  Befinmg  C!om- 
I^Aur  $iivHjLlvi  ace  Se  x^;uL%d.  on  die  &cts  staled  in  the  opinion  of 
iW  CvHtrV 

Vor  vuvr^vr.o«v  C  '^tieri  Bros, 

t^vN^vuT,  J  The  libel  in  this  oioae  is  fikd  bj  the  master  of 
^bv  >r'^  AtVv^o.  It  ^ts  t^rth  a  shipment  of  3660  hags  of  sugar  on 
KxM\l  ^^At  ^v^^l«  in  Bahia.  to  be  transported  therein  to  the  port  of 
N^w  Yv>rk.  ami  there  **  delivered  onto  order  or  assigns,  he  or  they 
Mvu^:  ftei^^t  for  the  said  goods,  35  shillings,  British  Sterling,  per 
Mu  aihl  all  other  conJiticHis  as  per  charter  party  dated  Bahis, 
v^Oth  April  1S75/*  It  also  sets  forth  the  execntion  of  bills  of  lad« 
ii^.  in  which  said  shipment  is  set  forth,  and  a  transportation  of  said 
^>iii^>  ill  accordance  therewith,  and  a  delivery  thereof  to  the  defend- 
ants by  whom  the  bills  of  lading  were  held,  whereby  the  defendants 
l)Ooain6  liable  to  the  libellant,  as  he  claims,  for  the  freight  stated  in 
t)u>  bill  of  lading.  Process  in  personam  having  been  issued  and 
nerved  upon  the  defendants,  an  appearance  was  entered 

Thereafter  before  answer  a  petition  is  filed  on  the  part  of  the 
dofondants,  setting  forth  the  following  &cts ;  On  the  80th  day  of 
April,  1875,  the  defendants  at  Bahia  entered  into  a  charter  party 
with  Theodore  E.  Bondt,  who  had  the  disposition  and  control  of 
the  brig  Afton,  whereby  said  brig  was  chartered  to  them  to  take  in 
a  full  cargo  of  sugar  in  bags,  and  deliver  the  same  at  a  port  in  the 
United  States,  to  be  designated,  on  being  paid  fi^eight  at  35  shillings 
sterling  i)or  ton.  A  shipment  of  the  sugar  in  the  libel  mentioned, 
In  puriuaneo  of  said  charter  party,  was  made,  and  the  same  was 
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transported  to  Now  York,  and  there  delivered  to  the  defendant, 
whereby,  it  is  admitted,  the  defendants  became  liable  for  the  freight 
agreed  to  be  paid  in  and  by  said  charter  party,  being  the  sum 
demanded  in  the  libel,  to  wit  $2832.15. 

The  petition  farther  sets  forth  that  said  freight  has  been  de- 
manded of  them,  not  only  by  James  A.  Copp,  the  master  of  said 
brig,  but  also  by  the  firm  of  C.  Ludmann  &;  Co.,  who  claim  the  same 
as  assignees  of  Theodore  E.  Bondt,  the  charterer  of  said  brig;  and 
not  only  has  this  suit  been  brought  therefor  by  the  master  of  said 
brig,  but  also  a  suit  against  them  is  threatened  by  G.  Ludmann  k 
Ck).,  to  recover  the  same  sum,  and  they  have  been  notified  that  they 
will  be  held  responsible  therefor,  by  G.  Ludmann  &  Go.  The  defend- 
ants do  not  claim  any  interest  in  said  sum,  and  are  uncertain  and 
do  not  know  to  which  of  said  parties  they  can  safely  pay  the  same, 
but  are  ready  and  ofier  to  pay  the  same  into  the  registry  of  this 
Court,  in  order  that  said  several  parties  may  have  their  respective 
claims  thereto  adjudicated  by  this  Gourt.  Wherefore  the  defendants 
*pray,  that  they  may  be  permitted  to  pay  said  freight  money  remain- 
ing in  their  hands  into  this  Gourt,  and  that  upon  such  payment  they 
may  be  released  and  discharged  from  any  claim  of  or  liability  to  said 
Copp,  or  the  said  Ludmann  &  Go.,  and  that  said  Gopp  may  be  re- 
strained from  further  proceedings  against  the  defendants,  or  either 
ofthem,  to  recover  said  freight;  that  said  Ludmann  &  Go.  may  also 
be  restrained  from  taking  any  proceedings  to  recover  said  freight 
from  the  petitioners,  and  that  the  expenses  of  this  application  be 
paid  out  of  said  money,  when  so  paid  into  Gourt  as  aforesaid. 

Notice  of  the  filing  of  this  petition  having  been  given  to  G.  Lud- 
mann &;  Go.,  they  presented  themselves  before  the  Gourt,  and  by 
affidavit  showed  the  nature  of  their  claim  to  the  freight  in  question, 
and  tendered  an  appearance  in  the  cause  as  claimants  of  the 
freight,  in  case  the  same  should  be  paid  into  Gourt,  and  consented 
that  the  same  be  so  paid  in  and  that  an  injunction  issue  as  prayed  for 
in  the  petition  of  the  De  Gastro  k  Donner  Sugar  Refining  Go. 
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Ad  affidavit  showing  abaeDoe  of  collusion  was  also  filed.  The  libellant 
objects  to  the  granting  of  the  prajer  of  the  petition,  and  insists  upon 
his  right  to  proceed  in  his  action  against  the  defendants  alone. 

Upon  these  papers  the  question  arises,  whether  a  Court  ot  Ad- 
miralty can  in  this  summary  way  attain  the  end  accomplished  in  a 
Court  of  Equity  by  a  bill  of  interpleader.  I  have  not  been  referred 
to  any  adjudged  case  where  such  a  question  has  been  determined, 
nor  am  I  aware  of  such  a  case.  The  only  allusion  to  such  a'proceed- 
ing  that  I  know  of,  is  to  be  found  in  the  case  of  The  ArgcDtine,  l6 
L.  T.  Rep.,  N.  S.  p.  746. 

But  I  see  no  reason  to  prevent  such  a  proceeding  in  a  proper 
case.  A  Court  of  Admiralty  is  a  Court  of  Equity.  Extreme 
powers  of  a  peculiar  character  have  been  conferred  upon  it,  to  enable 
it  to  determine  speedily  and  with  the  least  possible  expense,  by 
means  of  simple  methods,  all  questions  which  may  arise  in  respect 
to  afikirs  of  the  sea.  Not  only  has  it  the  power  but  it  is  charged 
with  the  duty  of  devising  methods  by  which  all  questions,  of  which 
it  can  take  cognizance,  can  be  adjudicated  speedily  and  justly. 

A  marked  illustration  of  the  flexibility  of  its  proceedings  and 
the  extent  of  its  powers  is  to  be  found  in  the  action  of  the  Supreme 
Court  of  the  United  States,  sitting  as  a  Court  of  Admiralty,  when 
called  upon  to  carry  into  effect  the  statute  limiting  the  liability  of 
ship  owners.  [Se^  the  "City  of  Norwich,"  13  Wall.  122,  and  the 
rules  of  the  Supreme  Court,  upon  the  same  subject]  The  case  just 
referred  to  furnishes  authority  not  elsewhere  to  be  found,  I  think, 
for  the  issuing  of  an  injunction  by  a  Court  of  Admiralty ;  and  also 
shows  that  in  cases  other  than  in  rem  persons  not  originally  par- 
ties, and  who  cannot  be  served  with  process  within  the  territorial 
jurisdiction  of  the  Court,  may  in  some  instances  be  compelled  to 
submit  their  rights  to  its  determination,  when  such  a  course  is 
necessary  for  the  proper  administration  of  the  law. 

In  the  present  case,  however,  no  question  can  arise  in  respect  to 
jurisdiction  over  the  parties,  for  two  of  them  are  already  before  the 
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Court  and  the  third  consents  to  appear,  and  asks  to  be  allowed  to 
submit  its  rights  to  the  determination  of  the  Goart  Nor  is  there 
any  room  to  doubt  the  power  of  the  Court  to  restrain  the  parties,  ss 
requested,  for  all  parties  consent  to  the  restraint  except  the  libell- 
ant  Copp ;  and  as  to  him,  asking  as  he  does  the  decree  of  this  Court, 
it  is  of  course  competent  for  this  Court  to  control  his  proceeding 
here,  and  I  doubt  not  to  prevent  him  from  taking  proceedings  else- 
where, in  ease  the  freight  be  paid  into  Court. 

The  power  to  permit  the  real  party  in  interest  to  become  a  party 
to  the  suit,  when  his  interests  are  involved,  and  to  permit  a  fiind 
claimed  by  different  persons  to  be  paid  into  Court,  seems  to  be  a 
neccessary  power  for  a  Court  of  A  dmiralty ;  for  by  the  exercise  of 
such  power  alone  can  the  conflicting  rights  which  sometimes  arise  in 
maritime  affairs  be  detenpined  in  one  action.  This  consideration 
always  carries  weight  in  a  court  created  for  the  purpose  of  dispatch 
and  simplicity,  which  ^^sits  from  tide  to  tide"  in  order  that  the 
ships  be  not  delayed  in  their  business,  and  their  owners  detained 
firom  their  homes,  to  await  opportunity  for  a  determination  of  their 
rights. 

Furthermore,  in  this  way  only  can  the  rights  of  the  parties  be 
adjudged  according  to  the  principles  and  rules  of  maritime  law,  as 
administered  by  a  Court  of  Admiralty,  the  forum  in  this  iostance  de- 
sired by  all ;  for  if  the  relief  here  prayed  for  cannot  be  granted, 
resort  must  be  had  to  a  Court  of  Equity,  to  which  tribunal  the  liti-  ' 
gation  will  be  transferred. 

It  is  true  that  in  some  cases — ^and  the  present  is  one — the  exercise 
of  the  power  to  permit  monoy  to  be  paid  ii^to  Court  will  in  effect 
transform  an  action  in  personam  to  an  action  in  rem.  But  such 
translormations  are  not  unusual  in  the  Admiralty,  So  '*  Shepherd 
vs.  Taylor,- '  an  action  commenced  in  1810,  as  a  simple  action  in 
personam,  was  determined  by  the  Supreme  Court  of  the  United 
States  in  1831  as  an  action  in  rem,notwithstanding  that  it  was  then 
argued  in  opposition  to  the  decree,  that  the  original  proceeding  pur^ 
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sued  a  purely  personal  remedy,  while  a  decree  in  rem  was  askej ; 
and  it  was  said,  '^  These  claims  are  at  war  with  each  other;  the 
latter  cannot  be  incident  to  the  former."  (Shepherd  vs.  Taylor,  5 
Pet.  701.) 

I  am  unable,  therefore,  to  see  any  good  ground  for 
denying  to  a  Court  of  Admiralty  the  power  to  grant  the 
relief  here  prayed  for,  in  a  proper  case.  In  determining 
whether  the  present  be  such  a  case,  the  considerations 
relied  on  in  Courts  of  Equity  are  of  equal  force  here.  If  the 
demand  of  the  libellant  be  simply  a  debt  due  him  from  the  De 
Castro  &  Donner  Sugar  Refining  Company,  a  demand  which  he 
has  become  legally  entitled  to  make  against  defendants  by  reason  of 
the  receipt  by  the  defendants  of  the  cargo  which  he  has  transported 
and  delivered,  the  prayer  of  the  petition  cannot  be  granted.  To 
grant  it  would  be  to  introduce  parties  having  no  real  interest  in  the 
issue.  It  becomes  necessary,  therefore,  to  examine  into  the  nature 
of  the  libellant' 8  demand,  as  exhibited  in  the  papers  before  me. 

It  appears  that  on  the  15th  of  September,  1875,  the  libellant, 
Copp,  chartered  the  brig  Afton  to  Theodore  E.  Bondt,  for  a  voy- 
age from  New  York  to  Bahia  and  back  to  the  United  States ;  that 
the  vessel  proceeded  io  Bahia,  where  a  sub-charter  home  was  made 
on  the  80th  of  April,  1876,  by  Bondt  as  disponent  of  the  vessel,  to 
Schramer,  Wylie  &;  Co.,  to  which  contract  the  master  was  not  a 
party.  In  pursuance  of  this  latter  agreement  a  homeward  cargo 
was  furnished  by  Schramer,  Wylie  &  Co. ;  and  the  bill  of  hiding 
referred  to  in  the  libel  is  a  bill  of  lading  given  for  the  cargo  so 
shipped.  It  appears,  also,  that  all  the  freight  due  the  vessel,  accord- 
ing to  the  charter  party  made  in  New  York,  has  been  paid,  but 
that  a  contention  exists  between  Bondt,  the  original  charterer,  and 
the  vessel,  as  to  a  claim  for  detention  in  Bahia.  This  claim  is 
based  upon  the  terms  of  the  charter  party  made  by  Bondt  in  New 
York. 
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The  existence  of  this  claim  shows  the  object  of  the  present 
action  to  be  the  secaring  of  a  fund  in  the  hand  of  the  master,  that 
the  same  may  be  credited  to  Bondt  against  a  claim  for  demurrage. 
This  object  is  legitimate,  but  whether  it  is  attainable  or  not  depends 
upon  the  extent  of  the  master's  right  to  collect  the  freight.  If  the 
master  can  collect  this  freight  only  in  the  capacity  of  an  agent  of 
Bondt,  or  of  his  assigns  the  petitioners,  it  is  plain  that  no  objection  to 
the  disposal  of  the  money,  asked  for  by  them,  can  be  made  by  the 
master.  His  right  to  collect  the  freight  at  all  in  that  capacity  under 
the  circumstances  would  be  open  to  dispute.  But  the  master  claims 
to  act  for  the  ship,  and  maintains  that  he  has  an  absolute  right  tq 
collect  the  freight,  because  of  a  clause  in  the  charter  party  made 
with  Bondt,  wherein  the  freight  is  declared  bound  to  the  ship  for  the 
performance  of  the  contract.  But  I  do  not  conceive  that  siich  a 
clause  confers  an  absolute  right  as  against  all  the  world  to  collect 
and  receive  all  freight  money  which  may  be  earned  by  the  ship 
daring  the  voyage,  whether  anything  be  due  upon  the  charter  to 
the  ship  or  not.  The  right  conferred  by  such  a  clause  is  a  right  of 
lien  and  nothing  more.  Whether  there  be  a  balance  due  upon  the 
charter  made  with  Bondt,  for  which,  if  it  exists,  the  master  has 
a  lien  upon  the  freight  in  question,  is  not  now  to  be  determined. 

But  it  is  plain  that  such  a  question  lies  between  the  master  and 
Bondt  or  his  assigns,  and  not  between  the  master  and  the  present 
defendants.  In  that  question  the  defendants  have  no  interest  what- 
ever. It  depends  upon  the  terms  of  a  contract  to  which  they  are 
not  parties.  They  are  simply  holders  of  a  fund  upon  which  the 
master  may  have  and  claims  to  have  a  lien,  and  which,  if  there  be  no 
lien,  belongs  to  Ludmann  &  Go.  Justice  to  them  requires  that  they 
have  an  opportunity  to  dispute  the  lien,  and  justice  to  the  defendants 
demands  that  they  be  allowed  to  discharge  themselves  from  the 
custody  of  the  fund  in  which  they  have  no  interest,  provided  it  caq 
be  done  without  impairing*  the  rights  of  the  parties. 
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The  proceedings  aooght  here  will  accomplish  that  end.  No  new 
burden  will  be  cast  upon  the  master.  The  contingency  that  he 
might  be  compelled  to  sustain  his  lien  against  the  objection  of 
Bondt,  results  from  the  nature  of  his  claim  and  could  not  be 
escaped.  For  him  the  only  question  is,  whether  he  shall  hare  his 
contest  in  this  court  or  elsewhere;  and  having  himself  chosen  this 
forum,  it  does  not  lie  in  hia  mouth  to  object  to  it;  nor  will  his  claim 
be  impaired,  but  rather  made  more  secure,  for  instead  of  the  claim 
against  the  defendants,  who  by  possibility  may  not  be  able  4o 
respond  to  his  decree  when  obtained,  he  will  acquire  eecurity  for 
his  demand  by  Xhe  money  itself  deposited  in  court 

I  am  therefore  clear  in  the  opinion  that  the  prayer  of  the 
petitioners  should  be  granted. 
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RbBALB.— EXPKNBES  OF  PuRCHAiiKB.~CoirN8KL  FSBS. 

An  aflrignee  in  bankruptcy  sold  at  public  auction  two  boileiBon  which  there 
was  a  mortgage  to  their  full  value.  The  mortgagee  had  actual  notice  of  the 
intended  sale,  but,  by  mistake,  failed  to  attend,  and  the  property  was  sold. 
On  application  of  the  mortgagee,  who  offered  a  higher  bid,  that  sale  was  set 
aside  by  the  Court  and  a  resale  ordered, on  condition  that  the  mortgagee  pay 
into  court  f  800,  to  abide  the  order  of  the  Coiut  as  to  the  amount  which  he 
must  pay  to  the  purchaser  and  to  the  assignee.  Proof  of  the  facts  was 
then  taken  before  the  Register  : 

HM^  That  the  assignee  conld  not  be  allowed  the  expenses  of  an  attempted 
sale  prior  to  the  actual  sale,  nor  for  painting  and  cleaning  the  boilers ; 

That  a  charge  for  auctioneer's  fees  must  be  disallowed.  The  mortgagee 
having  objected  to  the  employment  of  an  auctioneer,  the  approval  of  the 
Court  should  have  been  obtained  before  incurring  the  expense; 
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That  nothing  could  be  allowed  for  the  expense  of  moving  the  boUers  after  a 
stay  of  proceedings  had  been  ordered  by  the  Court,  or  for  storage  made 
necessary  by  such  removal ; 

That  the  assignee  could  not  be  allowed  for  services  of  counsel  in  opposing  the 
resale,  because  it  was  plainly  for  the  interest  of  the  estate  that  a  resale 
should  be  had ;  but  he  might  be  allowed  for  services  of  counsel  to  see  that 
the  estate  was  properly  protected  f rem  loss  in  the  order  for  resale. 

That  the  purchaser  must  be  allowed  for  services  of  counsel  in  opposing  the 
resale,  but  not  for  such  services  in  attending  before  the  register  to  prove  a 
bill  of  charges  which  were  greater  than  he  was  entitled  to ; 

Tliat  the  register's  charges  must  be  borne  by  the  mortgagee. 

Benedict,  J.  Robert  King,  assignee  in  bankruptcy  of  Charles 
Collins,  came  into  the  possession  of  two  boilers,  upon  which  one 
Schoonmaker  also  claimed  a  lien,  bj  way  of  mortgage,  to  their  full 
value.  The  assignee  determined  to  sell  the  boilers  at  public  auc- 
tion and  such  sale  was  made  on  April  24th,  after  public  notice  and 
actual  notice  to  Schoonmaker.  By  mistake  Schoonmaker  omitted 
to  attend  the  sale,  and  the  property  was  struck  off  to  one  Cooney 
for  $819.  Schoonmaker  then  applied  to  the  court  for  a  refiale  of 
the  boilers,  offering  to  bid  $1500.  The  sale  was  thereupon  set  aside 
and  a  resale  directed,  upon  the  condition  that  Schoonmaker  should 
deposit  the  sum  of  $300  in  court  to  abide  the  order  of  the  Court  in 
respect  to  the  sum  to  be  paid  by  him  to  Cooney,  the  purchaser  at 
the  sale,  and  to  the  assignee,  for  the  expenses  and  costs  of  the  sale 
and  of  these  proceedings.  It  is  now  before  the  Court  to  determine 
the  proper  sums  to  be  paid  by  Schoonmaker,  upon  testimony  taken 
before  the  register  in  respect  to  such  expenses  and  costs. 

From  the  items  claimed  by  the  assignee,  there  must  be  deducted 
all  the  expenses  of  an  attempted  sale,  made  on  January  16th. 
The  sale  set  aside  was  that  of  April  24th,  and  the  expenses  of  that 
sale  only  are  within  the  scope  of  -the  order  made.  The  item  of 
expenses  for  painting  and  cleaning  the  boilers  must  also  be  disal- 
lowed. These  form  no  part  of  the  expenses  of  the  sale.  The  item 
of  auctioneer's  fees  must  also  be  rejected.     The  necessity  for  such 
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uk  expoiditare  in  this  caae  is  not  apparent  The  employment  of 
an  anctioneer  was  objected  to  by  Schoonmaker,  who  then  claimed 
to  be,  and  who  has  since  been  adjudged  to  be,  the  real  party  in  inter- 
est After  objection  made  from  such  a  quarter,  the  approval  of  the 
Court  should  have  been  obtained  befi>re  incurring  that  expense. 
There  is  also  an  item  of  $75  fin*  money  paid  cartmen  for  moving 
the  boilers,  which  must  be  reduced  to  nine  dollars.  This  work  was 
not  begun  until  it  was  known  that  an  application  would  be  made 
to  set  aside  the  sale,  and  most  of  it  was  done  after  proceedings  had 
been  stayed  by  the  order  of  the  Court.  The  value  of  the  labor 
performed  before  the  stay  was  made  may  be  allowed,  being  the  sum 
of  $9,  as  shown  by  the  proo&.  Seventy-five  dollars  is  also  claimed 
fi>r  the  services  of  one  Smith,  a  boiler  maker.  This,  Smith  says,  is 
for  his  services  and  for  storage.  No  storage  can  be  allowed,  as  the 
removal  of  the  boilers  was  forbidden  befi)re  they  could  have  been 
stored,  and,  for  any  services  of  Smith  rendered  before  the  stay, 
$10  is  a  sufficient  compensation.  A  question  is  raised  as  to  what 
shall  be  allowed  to  the  assignee  for  services  of  counsel,  and  fifty 
dollars  is  suggested  as  a  proper  sum.  Some  considerable  portion  of 
the  services  supposed  to  be  covered  by  this  suggestion — and  it  is 
impossible  firom  the  proofe  to  say  what  portion — ^is  for  services  ren- 
dered in  drawing  affidavits  and  opposing  the  order  for  a  resale.  But 
the  assignee  should  not  be  allowed  for  opposing  the  resale,  because 
it  was  plainly  for  the  interest  of  the  estate  that  the  resale  should  be 
had.  All  that  counsel  ior  the  assignee  could  properly  be  required 
to  do,  was  to  see  that  proper  provisions  for  the  protection  of  the  estate 
firom  loss  were  inserted  in  the  order.  I  consider  that  justice  will 
be  done  if  the  assignee  is  allowed  twenty  dollars  for  his  expenses  of 
counsel.  On  the  part  of  the  purchaser  who  bought  the  boilers  at  the 
sale  set  aside,  there  is  charged  twenty-five  dollars  for  the  expenses 
of  employing  counsel  to  oppose  the  re-sale.  The  charge  is  not 
exorbitant  and  is  properly  payable  by  the  person  asking  for  a 
resale,  when  the  necessity  for  the  application  was  caused  by  his 
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own  neglect  to  attend  the  sale,  and  when,  as  it  appears,  the  price 
bid  by  the  purchaser  was  all  that  would  be  paid  by  any  person 
except  the  mortgagee.  The  purchaser  also  charges  for  expenses 
in  employing  counsel  to  attend  before  the  register  to  prove  the 
purchaser's  bill  of  charges.  This  service,  however,  was  made 
necessary  by  the  purchaser's  demand  of  a  greater  sum  than  he 
was  entitled  to.  It  should  be  paid  for  by  him,  especially  as  the 
register's  charges  are  to  be  borne  by  the  mortgagee. 

I  have  now,  as  I  believe,  disposed  of  all  the  points  in  controversy 
between  these  parties,  so  that  an  order  can  at  once  be  made  for  the 
distribution  of  the  sum  in  Court  in  accordance  with  this  opinion, 
allowing  to  the  assignee  and  to  the  purchaser  all  the  items  proved 
which  are  not  herein  rejected,  and  paying  the  balance  if  any  to  the 
mortgagee. 


For  the  bankrupt,  F*  E,  Dana. 
In  opposition,  John  E,  Brodhead. 
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CHARLES  E.  STRONG,  RECEIVER,  4C.,  vs.  JAMES  E. 

SOUTHWORTH. 

Demtjbk£b. — Btookholdbbs  of  National  Bank. — Assebbmbnt  bt  Comp- 

TBOLLBB  upon  THSM. 

A  stockholder  in  a  National  Bank  demurred  to  a  complaint  of  the  receiver 
of  the  bank,  who  had  sued  to  recover  the  amount  of  an  assessment,  laid  by 
the  Comptroller  of  the  Currency  upon  the  stockholders,  to  wind  up  the 
affairs  of  the  bank,  alleging  as  a  ground  of  demurrer  that  the  complaint 
did  not  show  that  the  assessment  was  needed  by , the  receiver : 
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Reldy  That  the  decimon  of  the  U.  S.  Supreme  Court,  upon  this  point,  in  the 
case  of  Kennedy  vs.  Gibeon  (8  Wall.  498),  that  as  to  the  neceflsity  of  an 
assessment  and  its  amount  ''the  determination  of  the  comptroller  is  con- 
clusive," was  not  olriter  dictum^  and  therefore  must  control  in  this  case,  and 
the  demurrer  must  be  overruled. 

Bbnbdict,  J.  This  case  comes  before  the  Court  upon  a  de- 
murrer to  the  complaint.  The  complaint  alleges  in  substance  that 
on  April  26th,  1873,  the  Atlantic  National  Bank  of  New  Tork 
was  a  National  Bank  duly  organized  and  doing  business,  and  on 
that  day  failed,  and  plaintiff  was  thereupon  appointed  receiver  of 
its  assets ;  that  the  Comptroller  of  the  Currency  has  made  an  assess- 
ment upon  the  shareholders  of  the  bank  of  one  hundred  per  cent  of 
their  shares,  and  has  directed  suits  to  be  brought  to 'Collect  such 
assessments,  and  that  defendant  is  a  shareholder  and  has  not  paid  the 
assessment.  Judgment  is  demanded  for  the  amount  of  the  par  value 
of  defendant's  stock.  The  defendant  demurs.  The  only  ground  of 
demurrer  here  insisted  on  is,  that  the  complaint  does  not  show  that 
one  hundred  per  cent  upon  the  shares  of  the  bank  is  needed  by  the 
receiver,  but  simply  avers  that  the  Comptroller  of  the  Currency  has 
made  an  assessment  of  one  hundred  per  cent  upon  the  shares  of  the 
bank,  and  has  directed  actions  to  be  brought  to  collect  such  assess- 
ment 

This  question  was  considered  by  the  Supreme  Court  of  the 
United  States  in  Kennedy  vs.  Gibson  (8  Wall.  498),  and  the 
Supreme  Court  there  say :  "It  is  for  the  Comptroller  to  decide  when 
it  is  necessary  to  institute  proceedings  against  the  stockholders  to 
enforce  their  personal  liability,  and  whether  the  whole  or  a  part, 
and  if  only  a  part,  how  much  shall  be  collected.  These  questions 
are  referred  to  his  judgment  and  discretion,  and  his  dcterminatUm 
is  conclusive.     The  stockholders  cannot  controvert  it.^^ 

It  is,  however,  insisted  that  this  portion  of  the  opinion  is  obUer 
and  not  binding  upon  this  Court  I  cannot  so  consider  it  The 
precise  question  before  the   Court  in    Kennedy  vs.  Gibson  was 
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whether  the  bill  mast  contain  an  averment,  that  the  Comptroller  of 
the  Currency  had  decided  an  assessment  to  be  necessary,  and  direct- 
ed the  suit  to  be  broaght.  The  functions  and  duties  imposed  upon 
the  Comptroller  by  the  statute  were  therefore  the  precise  questions 
before  the  Court.  In  deciding  that  his  duties  were,  so  to  speak,  judi- 
cial, in  determining  upon  the  necessity  of  an  assessment  and  of 
suits  to  enforce  it,  the  Court  necessarily  decided  that  his  determina- 
tion on  those  points  would  be  conclusive.  I  feel  bound  therefore  by 
the  decision  of  the  Supreme  Court,  in  that  case,  here  to  decide  the 
complaint  to  be  sufficient  in  respect  to  the  allegation  referred  to. 

For  complainant)  Nash  ^  Holt, 

For  respondent,  Charles  O.  TYacy, 


S^milxttn  §tMtt  of  §m  fork. 
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THE  SCHOONER  LIZZIE  MAJOR. 
SAMUEL  C.  LOUD  ET    AL.    vs.  THE  PHILADELPHIA 

AND  READING  RAILROAD  CO.^ 

Collision  at  Sea. — Stkamkb  akd  Schooitkb.— :Lightb. — Bubdkn  of  Pboof. 

A  collision  occurred  in  the  Atlantic  Ocean,  off  the  coast  of  New  Jersey, 
between  the  steamer  A.  and  the  schooner  L.  M.,on  the  evening  of  February 
2d,  1875.  The  steamer  was  bound  from  New  York  to  Wilmington,  and 
the  schooner  was  bound  up  the  coast  to  New  York.  The  wind  was  from 
the  S.  W.  or  S.  S.  W.,  and  the  schooner  was  on  her  port  tack.  In  her 
behalf  it  was  alleged  that  she  was  heading  N.  N.  W.;  and  that  both  of  the 
lights  of  the  steamer  were  seen  on  her  starboard  bow,  but  the  red  light 
was  shut  in  and  the  green  light  alone  remained  in  view,  and  the  schooner 
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held  her  ooone  witboot  change,  till  the  rtrntU  were  a  few  lengths  •pm, 
when  the  eteamer  raddenly  nut  acroas  the  echooner'i  bow,  and,  in  answer 
to  a  hall  from  the  steamer,  the  schooner's  helm  was  ported,  but  she  strode 
the  steamer's  port  quarter  with  her  bowsprit  On  behalf  of  the  steamer  it 
was  alleged,  thai  the  steamer  was  heading  8.  by  £.;  that  the  red  light  of 
the  sdiooner  was  seen  about  two  points  on  the  steamer's  port  bow;  that 
the  steamer's  helm  was  ported,  and  her  course  changed  to  8.  by  W.;  and 
that  the  schooner's  helm  was  starboarded  and  her  course  changed  towards 
the  steamer,  and  she  kept  on  till  she  ran  into  the  steamer.  Cross-libels 
were  filed  by  the  owners  of  the  respective  vessels  : 

HMf  That  it  was  the  duty  of  the  steamer  to  keep  out  of  the  way  of  the 
schooner,  or  to  establish  an  excuse  for  not  having  done  so ; 

That  it  was  impossible  to  reconcile  the  evidence  that  only  the  schooner's  red 
light  was  seen  over  the  steamer's  port  bow,  with  the  evidence  that  only  the 
steamer's  green  light  was  seen  over  the  schooner's  starboard  bow;  and 
that  no  satisfactory  conclunon  as  to  the  real  state  of  the  fact^  could  be 
arrived  at  from  the  evidence ; 

That  the  burden  of  proof  was  on  the  steamer,  to  show  that  the  schooner  had 
changed  her  course ; 

That  she  had  failed  to  establish  such  fact,  and  must  be  held  solely  liable  for 
the  collision. 

Blatchfobd,  J.  These  are  croes-libels,  growing  oat  of  a  col- 
lision which  took  place  in  the  Atlantic  Ocean,  oflf  the  coast  of  New 
Jersey,  on  the  2d  of  Febroarj,  1875,  in  the  evening,  between  the 
steamer  Achilles,  belonging  to  the  Philadelphia  and  Reading  Rail- 
road Company,  and  the  schooner  Lizzie  Major,  whereby  both  ves- 
sels were  injured.  The  steamer  was  bound  from  New  York  to 
Wilmington,  North  Carolina,  and  the  schooner  was  bound  up  the 
coast  to  New  York. 

The  libel  in  the  first  case,  that  against  the  schooner,  was  filed  on 
the  26th  of  February ,  1875.  It  alleges,  that,  after  passing  Sandy 
Hook,  the  wind  at  the  time  blowing  a  strong  breeze  fix)m  the  south- 
west, the  steamer  heading  at  the  time  south  by  east,  those  on  board 
of  her  discovered  a  vessel,  which  proved  to  be  the  schooner,  showing 
her  red  light,  about  three-fourths  of  a  mile  distant  and  about  two 
points  on  the  port  bow  of  the  steamer ;  that  the  steamer's  wheel  was 
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immediately  ported,  and  her  course  changed  to  south  by  west,  the 
schooner  still  approaching,  showing  her  red  light ;  that,  when  the 
schooner  was  about  four  points  on  the  port  bow  of  the  steamer,  her 
helm  was  put  hard-a-starboard,  and  the  steamer's  helm  was  then 
hove  hard-4t-port ;  that  the  schooner,  by  this  manoeuvre,  changed 
her  course,  so  as  to  head  for  the  steamer's  fore  rigging,  and  eihowing 
her  green  light ;  that  the  schooner  then  saw  that  a  collision  was  im- 
minent and  put  her  helm  a-port,  but  too  late  to  avoid  a  collision,  she 
striking  the  steamer  on  the  port  side ;  and  that  the  schooner  was 
guilty  of  negligence,  in  improperly  changing  her  course  from  the 
course  she  was  on  when  she  was  first  seen  by  the  steamer,  which 
would  have  carried  her  fiir  to  the  eastward  of  the  steamer,  and  in 
not  keeping  a  proper  lookout,  and  in  not  sooner  seeing  the  steamer, 
and  in  otherwise  not  properly  navigating ;  and  that  the  collision  was 
the  result  of  the  careless,  unskilful  and  improper  conduct  and 
management  of  those  on  board  of  and  navigating  the  schooner. 

The  answer  to  that  libel  was  sworn  to  on  the  9th  of  March, 
1875,  and  filed  seven  days  thereafter.  It  alleges,  that  the  wind 
was  blowing  a  moderate  breeze  from  the  south  south  west,  and  the 
weather  was  clear  ;  that  the  schooner  had  her  regulation  lights  set, 
as  required  by  law,  and  they  were  burning  brightly ,« at  the  time  of 
the  collision;  that,  when  the  schooner  arrived  at  a  point  opposite 
Sandy  Hook  beach,  and  close  along  the  Sandy  Hook  shore,  she  had 
the  Sandy  Hook  light  one  or  two  points  on  her  port  bow,  her  booms 
being  swung  over  the  starboard  rail,  about  four  points  off;  that  she 
was  steering  north  north  west;  that  the  steamer  was  discovered 
showing  her  two  lights,  about  two  or  three  miles  distant,  and  on  the 
starboard  bow  of  the  schooner ;  that  the  schooner  held  her  course 
without  any  change  whatever,  but,  when  the  vessels  were  a  few 
lengths  apart,  the  steam  )r  suddenly  ran  across  the  schooner's  bow, 
and  some  one  on  board  of  the  steamer  hailed  the  schooner  to  put 
her  helm  hard  up,  which  was  done,  and  the  main  sheet  eased  off, 
but  the  steamer  struck,  with  her  port  quarter,  the  bowsprit  of  the 
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schooner ;  and  that  the  steamer  was  guilty  of  negligence  in  chang- 
ing her  course  and  running  across  the  bows  of  the  schooner,  which 
manoeuvre  was  the  cause  of  the  collision. 

The  libel  in  the  second  case  is,  in  all  its  material  allegations, 
like  the  answer  in  the  first  case.  It  was  sworn  to  on  the  9th  of 
March,  1875,  and  filed  the  next  daj. 

The  answer  in  the  second  case  was  sworn  to  and  filed  on  the 
15th  of  April,  1875.  It  differs,  in  its  allegations,  from  the  libel  in 
the  first  case,  in  two  particulars.  One  of  them  is,  that  the  answer 
alleges,  that,  when  the  steamer's  wheel  was  hove  hard-a-port,  after 
the  schooner  starboarded,  the  course  of  the  steamer  was  changed 
thereby  some  four  or  five  points  more  to  the  starboard  hand.  This 
allegation  is  not  found  in  the  libel  in  the  first  case.  The  other  par- 
ticular, and  it  is  a  very  material  one,iS}  that  the  libel  in  the  first  case 
alleges,  that  the  schooner,  when  she  put  her  helm  hard-a-starboard, 
changed  her  course  so  as  to  head  for  the  steamer^s  fore  rigging  and 
showed  her  green  light;  whereas,  the  answer  in  the  second  case, 
instead  of  alleging  that  the  schooner  changed  so  as  to  head  for  the 
steamer's  fore  rigging,  avers  merely  that  she  changed  her  course 
toward  the  steamer,  and  the  answer  omits  entirely  the  averment 
that  the  schooner  then  showed  her  green  light.  This  is  a  very 
material  point  and  a  very  material  discrepancy.  The  story  of  the 
libel  in  the  first  case  is,  in  substance,  that  those  on  board  of  the 
steamer  saw  at  first  the  red  light  of  the  schooner,  and  saw  no  other 
light  on  the  schooner  from  that  time  until  the  schooner  star- 
boarded, and  then  saw  the  schooner's  green  light,  the  schooner 
heading  for  the  steamer's  fore  rigging.  The  implication  in  such 
libel,  from  the  allegation  therein  that  the  schooner,  before  she  star- 
boarded, had  got  to  be  four  points  on  the  port  bow  of  the  steamer, 
is,  that  the  schooner,  by  starboarding,  shut  in  her  red  light  to  the 
view  of  those  on  the  steamer  and  showed  to  them  instead  her  green 
light.  The  answer  in  the  second  case  tells  a  very  different  story 
in  this  particular,  and  is  to  the  effect,  that  the  schooner,  by  star- 
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boarding,  did  not  come  around  so  as  to  head  for  the  steamei  's  fore 
rigging  and  shut  in  her  red  light  and  show  instead  her  green  light, 
but  onlj  changed  her  course  so  as  to  head  more  towards  the 
steamer,  and  continued  to  show  her  red  light,  and  only  her  red 
light,  and  did  not  come  around  so  far  as  to  hide  her  red  light  and 
show  instead  her  green  light. 

Nelson,  the  look-out  on  the  steamer,  who  was  on  duty  forward, 
about  10  feet  from  the  steamer's  head,  testifies,  that  he  first  saw  the 
light  of  the  schooner  when  it  was  from  three-quarters  of  a  mile  to  a 
mile  off;  that  he  saw  it  on  his  port  bow ;  that  it  was  a  red  light; 
that  he  reported  it ;  that  the  steamer  then  ported  ;  that  he  continued 
seeing  the  red  light  until  the  schooner  was  close  up ;  and  that  he 
did  not  see  the  green  light  of  the  schooner  until  the  schooner's 
boom  ran  over  the  deck  of  the  steamer.  There  is  nothing  in  this 
testimony  to  show  any  change  of  course  by  the  schooner.  It  shows 
that  he  thought  the  light  he  first  saw  was  the  red  light ;  that  he 
continued  to  see  a  light  on  the  schooner  all  the  time ;  that  he 
thought  the  light  he  saw  all  the  time  down  to  the  time  the  schoon- 
er's boom  came  across  the  deck  of  the  steamer  was  the  same  light 
he  first  saw,  and  was  the  red  light ;  and  that,  when  the  schooner's 
boom  was  coming  across  the  steamer's  deck,  he  thought  the  light  he 
saw  was  the  green  light.  The  light  he  then  saw  must  have  been 
the  green  light,  as  the  schooner's  jib  boom  came  over  the  port  side 
of  the  steamer.  He  does  not  say  that  he  saw  one  light  disappear 
by  being  shut  in  and  another  light  come  afterwards  into  view. 
There  is  nothing  in  his  testimony  that  is  inconsistent  with  the  fact, 
that  the  light  he  saw  all  the  time  on  the  schooner  was  the  green 
light,  and  that  he  mistook  it  for  the  red  light  until  it  was  close  at 
hand.  Adopting  the  conclusion  that  the  light  was  all  the  time  the 
red  light  until  close  at  hand,  and  that  then  no  red  light  was  visible, 
but  only  a  green  light,  it  was  easy  to  jump  at  and  swear  to  the 
inference,  that  the  schooner  starboarded  and  changed  her  course  so 
as  to  shut  in  her  red  light  and  show  her  green  light,  this  inferenoe 
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being  streDgthened  by  the  &ct  that  the  steamer  was  porting  all  the 
time.  But,  if  the  schooner  was  really  all  the  time  showing  her 
green  light  to  the  steamer,  over  the  port  bow  of  the  steamer,  and 
was  holding  her  course,  she  was  on  a  course  that  was  drawing  cm 
to  the  course  of  the  steamer,  and  the  steamer,  by  porting,  was  cross- 
ing the  bows  of  the  schooner.  If,  as  is  the  testimony  from  those  on 
the  schooner,  the  schooner  was  all  the  time  steering  north  northwest 
and  i^  as  is  the  testimony  of  those  on  the  steamer,  the  steamer  was 
at  first  steering  south  by  east,  and  then,  when  she  saw  the  schooner's 
light,  ported  so  as  to  head  south  by  west,  the  schooner  was  at  first 
drawing  one  point  on  to  the  course  of  the  steamer,  and  then  three 
points  on  to  the  course  of  the  steamer,  and  the  steamer  was  all  the 
time  promoting  the  collision. 

Artis,  the  master  of  the  steamer,  who  was  in  the  pilot-house,  at 
the  starboard  forward  window,  testifies,  that  he  saw  the  red  light  of 
the  schooner  approaching  about  one  or  two  points  on  his  port  bow ; 
that,  when  he  first  saw  it,  it  was  from  three-quarters  of  a  mile  to 
a  mile  off;  that  be  immediately  ported,  so  that,  fit)m  heading  south 
by  east  he  headed  south  by  west ;  that,  after  he  made  that  change, 
the  schooner's  light  bore  about  three  points  and  a  half  on  his  port- 
bow  ;  that  the  schooner  got  to  be  about  five  points  on  his  port  side 
and  then  starboarded  hard-a-starboard  and  headed  for  the  fore 
rigging  and  pilotrhouse  of  the  steamer,  being  then  frx)m  75  to  100 
feet  distant  from  the  steamer  on  her  port  beam ;  and  that  he  saw 
no  other  light  on  the  schooner  before  the  collision  than  the  red  light 
The  conclusion  of  this  witness,  that  the  schooner  starboarded  is 
based  solely  on  his  idea  that  the  light  he  saw  all  the  time  was  the 
red  light,  and  on  the  conclusion,  that,  as  that  light  was  always  seen 
over  the  port  bow  of  the  steamer,  and  as  the  steamer  was  all  the 
time  porting,  the  collision  could  not  have  happened  if  the  schooner 
had  not  starboarded.  But,  if  the  light  he  saw  was  really  the  green 
light  of  the  schooner,  it  would,  as  the  steamer  was  porting,  be 
brought  all  the  time  more  and  more  on  the  port  bow  of  the  steamer 
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while  the  steamer  was  all  the  time,  bj  porting,  crossing  the  bows  of 
the  schooner.  Artis  saw  no  change  of  lights  on  the  schooner.  He 
did  not  see  one  light  shut  in  and  another  one  come  in  its  place. 
He  saw  one  and  the  same  light  all  the  time,  as  he  says.  If  he  saw 
at  first  the  red  light,  and  if  that  red  light  got  to  be  four  or  five 
points  on  the  port  bow  of  the  steamer,  and  if  the  steamer  was  port- 
ing all  the  time,  it  was  impossible  for  the  schooner  to  have  star- 
boarded so  as  to  hit  the  steamer,  without  shutting  in  her  red  light 
and  showing  her  green  light.  Yet  Artis  saw  no  such  appearances. 
Tilton,  who  was  in  the  pilot-house  of  the  steamer,  testifies,  that 
he  saw  the  light  of  the  schooner ;  that,  when  he  first  saw  it,  it 
was  about  a  mile  distant  and  about  a  point  and  a  half  on  his 
port  bow ;  that  it  was  a  red  light ;  that  he  saw  no  other  light 
on  the  schooner;  that  the  steamer  was  heading  south  bj  ea£t 
when  he  first  saw  the  light ;  that  the  wheel  of  the  steamer  was 
then  ported,  so  that  she  headed  south  hj  west ;  that  he  then  took 
the  night  glasses  and  looked  at  the  schooner  and  could  see  that  she 
was  luffing ;  that  the  wheel  of  the  steamer  was  then  put  hard-a-i>ort 
immediately ;  that  this  brought  her  up  to  about  southwest  by  south ; 
that,  at  the  time  the  wheel  was  hove  hard-a-port,  the  schooner  was 
not  more  than  100  feet  distant  from  the  steamer ;  that  he  saw  the 
green  light  of  the  schooner  when  she  was  within  about  50  feet  of 
the  steamer ;  that  the  booms  of  the  schooner  were  on  her  starboard 
side,  with  five  points  of  sheet  started ;  that  he  saw  no  qhanges  in  her 
booms  or  in  her  sails ;  that  he  saw  the  green  light  about  a  point 
forward  of  his  beam  ;  that  it  went  out  of  sight  again  just  before  the 
collision ;  that  he  could  then  see  the  red  light  again ;  that  he  saw 
both  lights  of  the  schooner  when  her  jib-boom^  was  within  about  20 
feet  of  the  steamer,  and  then  the  green  light  shut  in  and  the  red  light 
came  in  view ;  and  that  that  was  the  only  time  he  saw  both  lights. 
Tilton  does  not  say  that  the  red  light  was  hid  and  the  green  light 
came  into  view  instead.  What  it  was  he  saw,  that  made  him  think 
the  schooner  w<as  luffing,  when  he  looked  at  her  through  the  night 
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glflooofl,  he  does  not  say.  The  appearance  he  saw  of  the  green  light 
alone,  and  then  the  red  light  coming  into  view,  so  that  he  saw  hoth 
lights  st  a  time,  and  then  the  green  light  going  out  of  view  and  the 
red  light  remaining  in  view,  is  the  appearance  that  would  be  pre- 
sented by  the  porting  of  the  schooner  just  before  the  collision,  on  the 
hail  from  the  steamer  for  her  to  port.  There  is  nothing  in  all  this 
inconsistent  with  the  &ct  that  the  light  he  saw  all  the  time  till 
after  the  schooner  ported  was  her  green  light. 

Lawson,  who  was  forward  on  the  steamer's  deck,  near  Nelson, 
testifies,  that  he  saw  the  red  light  of  the  schooner  on  his  port  bow ; 
that  he  did  not  see  the  green  light  at  all ;  that,  when  he  first  saw  the 
red  light,  it  was  about  three  points  on  his  port  bow  and  about  three- 
quarters  of  a  mile  off;  and  that  he  saw  the  red  light  all  the  while 
up  to  the  collision.  He  saw  no  change  of  lights  on  the  schooner, 
indicating  a  change  of  course.  He  saw  one  light  all  the  time,  and 
the  same. light.  There  is  nothing  in  his  testimony  as  to  the  schoon- 
er's lights,  inconsistent  with  the  fiict  that  the  light  he  saw  was 
really  the  green  light. 

It  was  the  duty  of  the  steamer  to  avoid  the  schooner.  She 
seeks  to  excuse  her  not  having  done  so,  by  alleging  that  the  schooner 
changed  her  course  and  thwarted  the  efforts  of  the  steamer  to  keep 
out  of  the  way  of  the  schooner.  If  the  light  the  steamer  saw  was 
the  schooner's  green  light,  the  mistake  of  the  steamer  caused  the 
collision.  If  the  light  was  really  the  red  light,  and  the  green  light 
was  hidden  from  view  by  being  intercepted  by  the  schooner's  jib, 
still,  if  the  schooner  did  not  change  her  course,  the  steamer  was  in 
&ult  for  not  avoiding  her.  The  review  which  has  been  made  of  the 
testimony  on  the  part  of  the  steamer  shows  that  such  testimony  is 
very  inconclusfve  to  show  that  the  schooner  changed  her  course,  and 
that  there  is  scarcely  anything  more  than  assertion  that  she  changed, 
based  upon  the  idea  that  her  red  light  was  first  seen,  and  seen  over 
the  port  bow  of  the  steamer,  and  thUt  the  steamer  ported  and  still  a 
collision  ensued,  while  the  appearance  of  the  lights  on  the  schooner 
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to  those  on  the  steamer  iDdicated  no  such  changes  and  movements  of 
snch  lights  as  a  change  of  course  by  the  schooner,  bj  starboarding, 
woald  require.  It  is  clearly  proved  that  the  green  and  red  lights  of 
the  schooner  were  properly  set  and  were  burning  brightly  alt  the 
time. 

The  testimony  on  the  part  of  the  schooner  is  very  distinct,  to  the 
effect  that  the  schooner  did  not  change  her  course,  by  starboarding. 
Tracy,  the  master  of  the  schooner,  who  was  on  deck,  close  to  the  man 
at  the  wheel,  testifies,  that  the  schooner  was  steering  north  north 
west ;  that  he  first  saw  the  green  light  of  the  steamer  about  one 
point  on  his  starboard  bow ;  that  he  did  not  see  her  red  light  until 
she  was  within  about  four  or  five  of  her  lengths  from  the  schooner; 
that  with  the  green  light  he  saw  her  masthead  light ;  that  he  held 
his  course  until  hailed  from  the  steamer  to  hard-up  his  wheel,  and 
then  he  hove  his  wheel  hard-up ;  that  it  was.  after  such  hail,  and 
after  the  schooner  had  fallen  off  about  a  point,  that  he  saw  the 
steamer's  red  light,  and  he  then  saw  it  over  his  port  bow ;  and 
that  the  steamer  was  not,  at  any  time  before  the  hail,  on  the  port 
bow  of  the  schooner.  This  testimony  indicates  not  only  that  the 
schooner  did  not  starboard,  but  that  she  presented  her  green  light 
to  the  steamer's  view,  and  that  the  steamer,  by  porting,  ran  across 
the  bows  of  the  schooner. 

W.  C.  Torrey,  who  was  forward  on  the  schooner,  testifies,  that 
he  saw  the  green  and  red  lights  of  the  steamer  about  two  miles  off, 
about  two  points  on  the  lee  bow  of  the  schooner ;  that  then  the  red 
light  went  out  of  sight,  when  the  steamer  was  about  a  mile  and  a 
half  off;  that  he  saw  the  red  light  of  the  steamer  again,  when  the 
steamer  was  about  twice  her  length  off ;  that  the  steamer  then  crossed 
the  schooner's  bow;  and  that,  befoie  the  hail  from  the  steamer, 
the  steamer  was  not  at  any  time  on  the  port  bow  of  the  schooner. 
This  testimony  indicates  that  the  schooner  presented  her  green  light 
to  the  steamer's  view  and  that  the  steamer  would,  if  she  had  not 
ported,  have  passed  to  the  leeward  of  the  schooner,  in  safety. 
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R.  C.  Torrey,  who  was  od  the  deck  of  the  schooner,  aft,  testifies, 
that  he  saw  first  the  green  light  of  the  steamer,  to  the  leeward, 
ander  the  main  boom,  perhaps  a  mile  and  a  half  off ;  that  just  before 
the  collision,  the  steamer's  red  light  came  into  view,  so  that  both  the 
green  and  red  lights  were  seen  together  bj  him,  and  then  the  green 
light  went  out  of  view,  and  the  red  light  remained  visible ;  that  the 
schooner  did  not  change  her  course :  and  that,  before  the  hail  fix>m 
the  steamer,  the  steamer  was  at  no  time  on  the  port  bow  of  the 
schooner.  On  this  testimony,  any  change  by  the  schooner,  by  star- 
boarding or  luffing,  would  have  carried  her  away  fixym  the  steatner, 
if  made  before  the  steamer  ported;  and,  if  made  at  any  time,  would 
have  caused  the  green  light  of  the  schooner  to  be  distinctly  visible 
and  would  have  shut  in  her  red  light 

O'Reilly,  who  had  the  wheel  of  the  schooner,  testifies,  that  he 
was  steering  his  course  north  north  west,  by  compass,  and  kept  that 
course  from  the  time  he  took  the  wheel,  tit  6  p.  m.,  until  the  hail 
came  from  the  steamer  to  hard-up  the  wheel  of  the  schooner;  that 
he  did  not  see  the  steamer  or  her  lights  until  he  saw  her  coming 
across  the  bow  of  the  schooner,  and  then  he  saw  her  red  light  on  the 
port  bow  of  the  schooner ;  and  that  the  master  of  the  schooner,  who 
had  been  standing  near  him  all  the  time  firom  6  p.  m.,  took  the 
wheel,  at  the  hail,  and  hove  it  hard-up. 

Bickford,  who  was  the  first  mate  of  the  schooner,  and  was  on  the 
forecastle,  clearing  away  the  anchor,  says  thai  he  saw  the  starboard 
light  of  the  steamer  first,  and  saw  it  on  his  starboard  bow  and  when 
the  steamer  was  a  quarter  of  a  mile  away ;  that  he  saw  the  steam- 
er's red  light  when  she  came  across  his  bow  and  had  not  seen  it 
before;  that  the  steamer  was  two  or  three  of  her  lengths  off  when 
he  first  saw  her  red  light;  that,  before  the  hail  fix>m  the  steamer, 
the  steamer  was  not  at  any  time  on  the  port  bow  of  the  schooner; 
and  that,  when  he  saw  the  steamer's  green  light,  he  at  the  same 
time  saw  her  mast-head  light 

It  is,  of  course,  impossible  to  reconcilethe  fact  that  the  schooner's 
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red  light,  and  only  that,  was  seen  over  the  port  bow  of  the  steamer, 
with  the  fact  that  the  steamer's  green  light,  and  only  that,  was  seen 
over  the  starboard  bow  of  the  schooner.  No  entirely  satisfactory 
conclusion  as  to  the  real  state  of  &cts  can  bo  arrived  at  fix)m  the 
evidence.  I  have  examined  it  with  care.  The  burden  is  upon  the 
steamer  to  show  that  the  schooner  changed  her  course.  She  has,  in 
my  judgment,  fidled  to  do  so,  and  it  follows  that  the  libel  against 
the  schooner  must  be  dismissed,  with  costs,  and,  in  the  other  suit, 
there  must  be  a  decree  for  the  libellants,  with  costs;  with  a  reference 
to  a  commissioner  to  ascertain  the  damages  sustained  by  the  libel- 
lants. 

« 

For  the  steamer,  Benedict,  Taft  ^  Benedict. 
For  the  schooner,  Goodrich  4*  Wheeler. 
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minibtbb  of  the  united  states. — payment.— ratification.— answer  to 

Interbogatoribs.  — Contempt. 

W.,  who  was  Minister  of  the  United  States  at  Brazil,  received  from  the 
Government  of  Brazil  a  sum  of  money  in  settlement  of  a  private  claim,  and, 
having  paid  over  a  less  sum  to  the  United  States,  a  suit  was  brought  against 
him  by  the  United  States  to  recover  the  difference.  W.  set  up,  as  a  de- 
fence, that  the  difference  had  been  paid  by  him  to  parties  in  Brazil  by  agree- 
ment of  the  party  iuterested,  and  that  such  action  of  his  in  the  matter  had 
been  communicated  by  him  to  the  United  States,  through  the  then  Secre- 
tary of  State,  and  ratified  by  the  United  States.  Interrogatories  were  put 
to  W.,  an  to  the  persons  to  whom  such  payment  was  made,  and  he  having 
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answered  that  such  payment  was  made  to  '^certiun  Brazilians,"  a  motion 
was  made,'  by  proceedings  for  contempt,  to  compel  fuller  answers  which 
should  disclose  the  names  of  the  Brazilians : 
Held,  That,  as  the  defendant's  answer  to  the  complaint  did  not  disclose  the 
names,  and  as  the  defence  set  up  in  such  answer  was  based  upon  alleged 
communications  between  him  and  the  Department  of  State,  in  which  the 
names  of  the  Brazilians  referred  to  were  not  disclosed,  the  disclosure  of 
their  names  was  irrelevant  to  the  issue,  not  important  to  the  defence,  if 
any,  of  the  defendant,  and  not  material  to  the  cause  of  action  set  forth  by 
the  plaintiffs. 

Tbis  case  came  before  tbe  Court  on  a  motion  in  bebalf  of  tbe 
plaintiffi  to  punisb  tbe  defendant  for  contempt  in  not  answering 
certain  interrogatories,  wbich,  by  an  order  made  on  tbe  20th  of 
November,  1875,  he  had  been  Ordered  to  answer,  or  to  strike  oat 
the  answer  which  had  been  interposed  to  the  complaint. 

The  complaint  in  the  action  alleged  that  tbe  defendant  was,  in 
1867,  Minister  of  the  United  States  in  Brazil,  and,  as  sach,  received 
from  the  government  of  Brazil,  for  the  United  States,  the  sum  of 
X14,252 ;  and  that  he  did  not  account  to  the  United  States  there- 
for  e:(cept  for  the  sum  of  £5,000;  and  the  action  was  brought  to 
recover  the  difference.  The  answer  set  up  that  the  JC14,252  was 
paid  by  the  government  of  Brazil  in  settlement  of  a  private  claim  of 
one  Lemuel  Wells  against  that  Government ;  that,  before  the  pay- 
ment of  the  money,  Wells  agreed  that  all  the  money  which  should  be 
received  in  settlement  of  the  claim  over  and  above  £5,000,  should  be 
by  the  defendant  paid  to  certain  parties  in  Brazil ;  that  the  payment 
by  defendant  of  the  excess  of  the  amount  received  above  the  £5,000 
was  made  to  such  parties  in  Brazil  in  pursuance  of  such  agreement, 
and  that  the  action  of  the  defendant  in  the  matter  was  duly  communi- 
cated by  him  to  the  United  States,  through  the  then  Secretary  of 
State,  and  was  ratified  and  approved.  Interrogatories  were  then  put 
to  the  defendant,  by  which,  among  other  things,  he  was  asked  as  to 
the  persons  in  Brazil  to  whom  such  payment  was  made.  Answers  to 
such  interrogatories  were  filed;  and  thereon  an  order  was  madd, 
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that  he  file  further  answers  to  such  interrogatories,  or  show  cause 
wh  J  he  should  not  be  punished  as  for  a  contempt,  or  wh  j  his  answer 
to  the  complaint  should  not  be  stricken  out 

For  the  plaintifis,  George  Bliss  (  U,  S.  District  AUomey) . 

For  the  defendant,  John  E,  Parsons^ 

Blatchford,  J.  The  defendant,  in  his  answer  to  the  com- 
plaint in  this  suit,  sets  up,  as  a  defence,  that,  before  the  settlement 
of  the  claim  by  Brazil,  Wells  entered  into  an  arrangement  that  the 
excess  to  be  obtained  over  £5,000  sterling  should  be  paid  over  to 
'^certain  parties  in  Brazil,"  and  that  X5,000  sterling  should  be 
remitted  to  the  United  States,  to  be  paid  over  to  Wells ;  that  the 
&ct  of  the  making  of  such  arrangement,  and  that  it  was  proposed  to 
be  acted  upon  in  carrying  out  the  settlement  and  paying  over  the 
proceeds,  was,  before  such  settlement  was  attempted,  communicated 
to  and  assented  to,  and  subsequently  approved  by,  the  plainti&,  and 
that,  in  execution  of  such  arrangement,  the  defendant  paid 
X9,252  sterling  to  *'such  parties  in  Br  .zil"  and  remitted  jS5,000 
sterling  to  the  plaintifis,  to  be  paid  to  Wells ;  and  that  the  action  of 
the  defendant  in  carrying  through  the  settlement  of  the  claim 
under  such  arrangement,  and  in  paying  over  the  excess  over  the 
£5,000  sterling  to  *^such  parties  in  Brazil,"  was  communicated  to 
the  plainti&  and  by  them  ratified  and  approved.  This  answer  has 
been  accepted  by  the  plaintiffi,  as  sufficient  in  form.  The  persons 
to  whom  it  is  alleged  that  the  sum  of  £9,252  sterling  was  paid  are 
not  named  by  name  in  the  answer,  or  designated  therein  otherwise 
than  as  ' 'certain  parties  in  Brazil."  It  is  not  alleged  in  the  answer 
that  their  names  were  ever  communicated  to  the  plaintiffi,  or  that, 
in  what  was  communicated  to,  and  approved  and  ratified  by,  the 
plain tifi^,  such  persons  were  designated  otherwise  than  as  ''certain 
parties  in  Brazil." 

In  his  replies  to  the  interrogatories  put  to  him,  the  defendant 
says  that  he  paid  over  the  £9,252  sterling  to  "certain  Brazilians," 
not  naming  them.     The  plainti£&  having  obtained  an  order  that  the 
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defendant  answer  further  to  soch  interrogatories,  by  diseksing  the 
names  of  the  Branlians  referred  to,  or  show  canse  wh  j  he  shoold 
not  be  punished  as  for  a  eontempt  or  imprisooed  nntil  he  shall  so 
answer,  or  whj  his  snswer  to  the  eomplaint  shoold  not  be 
stricken  oat,  or  why  snch  other  steps  should  not  be  taken  as  to  the 
Court  may  seem  meet,  to  punish  him  for  ocmtempt  or  compel  him  to 
so  answer,  and  the  defendant  not  having  disclosed  sach  names,  the 
parties  hare  been  heard  on  the  question  as  to  whether  the  defendant 
ooght  to  be  pnnished  for  a  contempt,  or  have  any  penalty  inflicted, 
for  not  disclosing  sach  names. 

In  his  replies  to  the  interrogatories,  the  defendant  refers  to  a 
correspondenoe  between  himself  and  the  Department  of  State,  con- 
tained in  a  printed  yolame,  printed  by  the  authority  of  the  United 
States.  It  does  not  appear  by  that  correspondence,  nor  is  it  alleged  in 
the  replies  <^  the  defendant  to  the  interrogatories,  that  he  ever  com- 
manicated  to  the  Department  of  State  the  names  of  the  Brazilians 
referred  to,  or  that  whaterer  approval  or  ratificaticm  there  was  by 
the  Department  of  State,  or  by  the  plaintiffi  through  that  Depart- 
ment, cS  the  payment  alleged  to  have  been  made  of  the  £9,252 
sterling,  was  an  approval  or  ratification  of  anything  except  of  a 
payment  of  the  money  to  persons  who  were  not  named,  and  who 
were  not  designated  otherwise  than  as  "influential  Brazilians."  In 
such  volume,  at  page  142,  the  persons  referred  to  are  designated 
by  the  defendant  as  ''influential  Brazilians;"  at  page  145  as  ''one 
of  the  most  influential  of  the  opposition"  and  as  "the  parly  with 
whom  I  treated  "and  as  "the  purchasers  of  the  claim,"  and  as  "the 
leaders  of  the  two  parties;"  and  at  page  161  as  "the  party  who 
took  the  matter  in  charge." 

As  the  defence  eet  up  in  the  answer  is  based  upon  alleged  com- 
munications and  approvals  in  which  the  names  of  the  Brazilians 
referred  to  were  not  disclosed,  and  as  the  answer  does  not  disclose 
the  names,  I  think  it  must  be  held  that  a  disclosure  of  the  names  by 
the  defendant  is  irrelevant  to  the  issue,  nut  important  to  the  defence. 
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if  anj,  of  the  defendant,  and  not  material  to  the  caase  of  action  eet 
forth  by  the  plainti&.     So  mach,  therefore,  of  the  order  of  Novem- 
ber 20th,  1875,  as  requires  the  defendant  to  answer  furtherto 
interrogatories  three,  four,  five,  six,  eight  and  ten,  is  vacated. 
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Chabtbr  Pabtt.— Time  of  Voyage. 

A  vessel  was  chartered  for  a  series  of  voyages  from  Georgetown,  D.  C,  to 
Weymouth,  Mass.,  *'from  the  2d  day  of  May,  1874,  until  the  1st  day  of 
November,  1874."  She  made  several  voyages  under  the  charter  and  arrived 
at  Georgetown  on  October  19th,  when  the  master  reported  to  the  charterers' 
agent  and  demanded  a  cargo,  which  the  agent  refused  to  give  under  the 
charter,  unless  the  master  would  agree  to  finish  his  trip  before  November 
1st.  This  the  master  declined  to  do.  By  special  agreement  the  agent  gave 
him  a  cargo  at  a  less  rate  of  freight  than  that  stated  in  the  charter,  without 
prejudice  to  the  rights  of  either  party.  This  cargo  he  carried,  and  he  then 
filed  this  libel  against  the  charterers,  to  recover  the  difference  of  freight : 

Held,  That  the  master,  under  this  charter,  was  not  entitled  to  claim  the 
cargo  unless  the  voyage  was  to  be  completed  before  November  1st ;  and, 
as  the  master  declined  to  agree  to  do  this,  the  charterer  was  justified  in  re- 
fusing to  furnish  the  cargo. 

Blatchford,  J.  Bj  the  charter  party  made  in  this  cfee,  the 
vessel  was  chartered  '^  for  a  series  of  voyages  firom  Georgetown,  D. 
C,  to  Weymouth,  Mass.,  below  all  bridges,  from  the  2d  day  of  May, 
1874,  until  the  1st  day  of  November,  1874,"  the  charterers  to  have 
the  ^'privilege  of  sending  the  vessel  two  trips  to  Boston  in  lieu  of  two 
to  Weymouth,  on  the  terms  followiDg."  The  charterers  were  to  fur- 
nish to  the  vessel  ^'a  full  and  complete  cargo  of  coal,  under  deck, 
each  trip,"  and  to  pay  for  the  use  of  the  vessel  during  the  voyage 
$2.65  per  ton  of  2,240  pounds,  delivered  at  Weymouth ;  freight 
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payable  on  deliyerj  of  cargo;  if  to  Boston,  $2.50  per  ton.  The 
yeasel  made  one  trip  to  Boston  and  four  to  Weymontfi,  with  cargoes. 
Her  trip  to  Boston  occupied  11  dajs  in  May.  Her  trips  to  Wey- 
mouth from  Georgetown  occupied  respectiyely  9  days  in  June,  11 
days  in  July,  and  10  days  in  August  One  of  her  trips  to  Wey- 
mouth seems,  by  special  agreement,  to  have  been  made  from  Balti- 
more. Leaving  Weymouth,  October  10th,  she  arrived  ^at  George- 
town October  19th.  Her  master  reported  that  day  at  Georgetovm, 
to  the  proper  agent  of  the  respondents,  and  demanded  a  cargo.  It 
was  refused,  unless  the  master  wouIdKagree  to  finish  his  trip  before 
November  1st  He  declined  so  to  agree.  Subsequently  he  took  a. 
cargo  from  the  respondents  for  Boston,  at  the  rate  of  $1.60  per  ton, 
under  a  special  arrangement  that  it  should  be  without  prejudice  to 
die  claims  of  either  party,  under  the  charter  party.  This  suit  is 
brought  to  recover  a  freight  of  90  cents  a  ton  on  601  tons  of  coal, 
being  the  difference  between  the  charter  rate,  $2.50,  and  the 
$1.60. 

It  clearly  appears  that  the  master  contended,  in  his  conferences 
with  the  agents  of  the  respondents,  that  he  was  entitled  to  a  cargo  at 
the  charter  rate,  provided  he  presented  his  vessel  for  such  cargo 
before  November  lst,*and  that  the  agents  of  the  respondents  con- 
tended that  the  charter  rate  applied  only  to  cargoes  which  should  be 
delivered  before  November  1st  I  think  the  latter  is  the  proper 
interpretation  of  the  charter  party.  The  hiring  of  the  vessel  is  for 
the  voyage  as  a  whole,  from  Georgetown  to  Weymouth  or  Boston, 
with  the  cargo,  and  the  freight  is  payable  only  on  delivery  of  the 
cargo  at  the  place  of  destination.  No  provision  is  made  for  freight 
pro  r€Ua  itineris.  As  the  master  expressly  declined  to  agree  to 
complete  the  trip  before  November  1st,  the  respondents  were  justi- 
fied in  declining  to  give  him  a  cargo  under  the  charter  party.  The 
libel  is  dismissed,  with  costs. 

For  the  libellant,  Scudder  ^  Carter. 
For  the  respondents,  Alexaftder  4r  Green. 


JANUARY,  1876.  849 


The  Bark  Petunia. 


JANUARY,  1876. 

THE  BARK  PETUNIA. 

GoLusioN.— Vbsbbls  at  Anohor. 

The  brig  0.i«nd  the  bark  P.  were  lying  at  anchor  in  a  harbor  at  a  8afe 
distance  apart.  The  anchor  of  the  P.,  which  was  the  windward  vessel, 
dragged  till  she  was  near  the  O.,  when  a  second  anchor  was  dropped, 
which  held  her  so  that  the  vessels  were  still  at  a  safe  distance  apart.  But 
afterwards,  when  the  P.  undertook  to  remove  from  that  place,  she  was 
brought  in  contact  with  the  O.,  doing  her  some  damage.  The  P.  claimed 
that  her  anchor  was  fouled,  which  caused  her  dragging,  and  that  the  coming 
in  contact,  when  the  P.  attempted  to  remove,  was  inevitable,  under  the 
circumstances  then  existing : 

Held,  That  the  P.  was  in  fault  for  dragging,  and  that  her  watch  was  in 
fault,  in  not  sooner  discovering  that  she  was  dragging,  and  dropping  the 
second  anchor ; 

That  the  P.  took  the  risk  of  attempting  to  remove  when  she  did  from  the 
place  where  she  was  held  by  the  second  anchor ;  and  that  she  was  liable 
for  the  damages. 

Blatchford,  J.  The  bark  must  be  held  in  &alt  for  dragging 
her  anchor.  Even  with  one  anchor  foaled  she  was  securely  held 
after  the  other  anchor  was  dropped.  If  the  other  anchor  had  been 
dropped  at  the  place  where  she  was  when  she  began  to  drag,  she 
would  not  have  dragged  at  all.  She  dragged  some  distance  before 
the  second  anchor  was  dropped.  If  it  had  been  dropped  sooner, 
after  she  began  to  drag,  she  would  not  have  dragged  to  a  point  so 
near  to  the  brig.  It  was  a  fault  on  the  part  of  the  bark  for  her 
watch  not  to  discover  the  dragging  at  an  earlier  moment. 

Then,  when  tUb  bark  had  been  brought  up  by  her  second  anchor, 
she  was  in  a  safe  place  with  reference  to  the  brig.  In  undertaking 
to  remove  from  that  place,  she  took  the  risk  of  colliding  with  the 
brig.  The  evidence  shows,  that,  if  the  bark  had  not  undertaken  to 
remove  from  that  place  at  the  time  she  did,  she  would  not  have  ool- 
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lided  with  the  brig.  She  ooald  have  waited  until  she  could  cer- 
tainly remove  with  safety  to  tfie  brig,  and  she  ought  to  have 
waited. 

I  see  no  &ult  on  the  part  of  the  brig.  She  did  what  she  was 
requested  by  the  bark  to  do,  and  as  promptly  as  possible.  She 
eould  not  anticipate  the  manoeuvres  of  the  bark,  and  was  not  bound 
to  change  her  position  after  the  bark  was  brought  up  by  the  second 
anchor,  as  the  two  vessels  were  in  safe  berths  then  with  reference 
to  each  other  and  to  all  surrounding  vessels,  if  neither  undertook  to 
move. 

There  must  be  a  decree  for  the  libellants,  with  costs,  with  a 
reference  to  ascertain  damages. 

For  the  libellants,  Scudder  6^  Carter, 

For  the  claimants,  J.  K  WhUing  and  W,  W,  Goodrich. 
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BAKKRrPTCT.— ReBOLTJTION  OF  C0IIPO8ITIOK,— CoNFIBMATION    BY  ItEQUISITB 
NUMBRB.— AICRNDIIBNT  OP  BANKBrPT'8  StaTKMBNT. 

A  motion,  to  record  a  refiolution  of  compoBition  in  bankruptcy,  was  opposed 
by  crediton  on  the  ground  that  it  had  not  been  confirmed  by  the  number 
of  creditors  required  in  accordance  with  the  debtor's  statement  presented 
at  the  creditors*  meeting.  The  debtor  claimed  that  the  statement  was  inac- 
curate, and  that  an  accurate  statement  would  show  that  the  composition 
had  been  confirmed  by  the  requisite  number  : 


JANUARY,  1876.  361 


Id  the  Matter  of  B.  0.  Asten,  a  Bankrupt. 


Held,  That  the  statement  could  not  be  corrected  at  this  time,  but  should 
have  been  corrected  at  the  creditors'  meeting.  At  such  meeting  the  cred- 
itors are  entitled  to  examine  the  debtor  as  to  any  corrections  intended  to 
be  made. 

Confirmation  of  the  resolution  of  composition  denied,  the  requisite  number 
of  creditors  according  to  the  list  presented  at  the  creditors'  meeting  not 
having  signed,  with  leave  to  renew  motion  when  the  list  should  be  correct- 
ed and  properly  confirmed. 

Benbdict,  J.  This  is  a  proceeding  in  bankruptcy  which  comes 
before  the  Court  upon  a  motion  to  record  a  resolution  of-composition 
and  to  file  a  statement  of  assets  and  debts.  The  motion  is  opposed 
upon  the  ground  that  the  resolution  has  not  been  confirmed  by  the 
requisite  number  of  the  creditors,  upon  the  debtor's  statement  of 
debts  and  assets,  presented  at  the  creditors'  meeting,  and  which  it  is 
now  proposed  to  file.    . 

An  examination  of  this  statement  shows  the  fiict  to  be  as  claimed 
by  the  opposing  creditors;  but  on  the  part  of  the  debtor  it  is  claimed 
(and  so  the  fiict  appears)that  the  statement  is  inaccurate  in  this,  that 
at  least  one  person  named  as  a  creditor,  is  not  a  creditor,  and  two  of 
the  creditors  named  as  unsecured  are  in  fact  secured;  so  that,  as  a  mat- 
ter of  fact,  the  resolution  has  been  confirmed  by  the  requisite  number 
of  all  the  creditors.  It  is  therefore  contended  that  the  law  has  been 
complied  with  and  the  resolution  can  be  recorded,  although,  if  the 
statement  of  debts  and  assets  be  taken  as  correct,  the  requisite  number 
have  not  confirmed  the  resolution.  No  doubt  the  statement  of  assets 
may  be  corrected  by  the  consent  of  a  meeting  of  the  creditors,  for  the 
statute  so  expressly  declares ;  and  I  incline  to  the  opinion  that  this 
statement  might  have  been  amended  at  the  first  meeting  of  creditors 
so  as  to  make  it  conform  to  the  fiicts  then  disclosed  by  the  proofi 
of  debts  and  the  examination  of  the  debtor.  But  I  am  also  of  the 
opinion  that,  until  so  amended,  it  cannot  be  filed.  It  is  by  the  state, 
ment  presented  to  the  Court,  that  the  Court  is  to  see  that  the 
requisite  proportion  of  creditors  have  voted  to  confirm.  The  evident 
intention  of  the  s  atute  is,  that  the  statement  and  resolutions  should 
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be  filed  together,  and  diaeloee  to  all  inlerested  a  legal  ccmfiniiatioii 
of  tbe  resolntioii  by  the  reqninte  {xoportioD  of  the  creditors  appear- 
ing oq  the  statement 

It  cannot,  therefore,  be  sofficient  that  it  be  made  to  appear  by 
evidence  outside  the  statement,  presented  to  the  Court,  and  not  to 
the  creditors,  that  the  statement  is  inaccurate,  and  in  this  way  to 
show  that  the  resolution  has  been  passed  by  the  requisite  number  of 
the  creditors.  The  creditors  are  entitled  to  learn  in  what  respect  the 
debtor's  statement  is  inaccurate,  and  wherein  it  is  to  be  amended, 
and  to  have  the  opportunity  of  examining  the  debtor,  as  to  any  cor- 
rections intended  to  be  made;  and  the  statement  as  intended 
to  be  filed  must  furnish'  to  tbe  Court  the  basis  on  which 
to  determine  whether  the  resolution  has  been  passed,  as 
required  by  law.  Looking  to  the  statement  now  presented  in  this 
case,  and  which  is  sought  to  be  filed,  it  cannot  be  seen  that  the  resolu- 
tion has  been  confirmed  by  the  requisite  number  of  creditors. 

'  The  motion  to  record  and  file  must,  therefore,  be  denied,  with 
liberty  to  renew  the  same  upon  an  amended  statement,  when  the 
statement  shall  have  been  amended  in  the  method  provided  by  the 
statute. 

The  other  objections  do  not  appear  to  me  to  be  sufficient  to 
defeat  this  composition,  and  I  should  have  no  difficulty  in  finding  it 
to  be  for  the  interest  of  all  concerned  to  record  the  resolution,  pro- 
vided it  appeared  to  have  been  passed  in  the  manner  directed  by 
the  statute. 

For  petitionew,  G.  A.  Seixas.    • 
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IN  THE  MATTER  OF  JACOB  SCHWAB  AND  DANIEL 
DEUTSCH,  ALLEGED  BANKRUPTS. 

Examination  of  Bankbupt.— Seottbbd  Cbeditor. — Judgment. 

A  first  meeting  in  composition  of  creditors  of  bankrupts  being  held,  a  debt 
was  proven  by  8.  &  Co.,  upon  a  judgment  rendered  in  a  State  Court, 
in  favor  of  S.  &  Co.,  against  the  bankrupts,  on  Which  execution  had  been 
issued  and  which  was  still  unsatisfied.  The  proof  of  debt  alleged  that  no 
manner  of  satisfaction  or  security  had  been  received  for  the  debt,  except 
the  judgment,  execution  and  lien  thereunder,  if  any,  and  any  right  or  title 
which  the  creditors  might  have  under  an  assignment  for  the  benefit  of 
creditors,  claimed  to  have  been  made  by  the  bankrupts  before  the  com- 
mencement of  the  bankruptcy  proceedings.  S.  &  Co.  requested  an  exam- 
ination  of  the  debtors.  On  behalf  of  the  debtors  and  of  other  creditors,  it 
was  objected  that  these  creditors  were  not  entitled  to  any  examination  of 
the  debtors,  as  their  claim  was,  by  the  proof,  alleged  to  be  secured  .- 

Meldy  That  S.  &  Co.  were  entitled  to  proceed  with  the  examination  of  the 
debtors. 

The  register  in  this  case  certified  to  the  Court  as  foUows: 

Pursuant  to  notice  duly  given  to  the  creditors  of  the  debtors,  a 
first  meeting  on  composition  uras  .held  before  the  register,  at  his 
office,  on  the  i4th  January  instant  Among  the  debts  proven,  was 
one  bj  J.  N.  Stearns  &  Co.,  for  the  sum  of  $878.82,  made  in  the 
form  of  a  deposition  for  proof  of  debt  without  security,  and  setting 
forth  that  said  claim  was  founded  on  a  judgment  for  damages  and 
eosts  rendered  in  &yor  of  the  creditors  against  the  debtors,  in  the 
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Sapreme  Court  of  the  State  of  New  York  on  the  7th  January, 
1876,  the  original  consideration  of  the  debt  being  goods  and  mer- 
chandise  sold  and  delivered;  and  said  proof  further  set  forth,  that  an 
execution  uponsaid  judgment  was  thereafter  issued  to  the  sheriff 
of  the  city  and  county  of  New  Tork,  and  that  said  judgment  still 
remained  uncancelled  and  unsatisfied ;  and  it  further  set  forth,  that 
no  manner  of  satisfaction  or  security  had  -been  received  for  said 
debt,  whatsoever,  ^'except  the  said  judgment,  execution  and  lien 
thereunder,  if  any,  and  any  right  or  title  which  said  creditors  may 
have  under  an  alleged  assignment  claimed  to  have  been  made  prior 
to  the  proceedings,  by  the  said  debtors,  for  the  benefit  of  their  credi- 
tors, to  one  Adolph  Kahn,  but  the  said  liens  or  claims,  if  any  exist, 
are  not  security  for  the  fall  amount  of  the  said  debt,  but  the  amount 
or  value  thereof  is  unknown  to  this  deponent" 

Thereupon  Mr.  James  P.  Steams,  the  counsel  for  said  creditors 
requested  an  examination  of  the  debtors  on  oath,  to  which  Mr* 
Blumenstiel  as  counsel  for  14  other  creditors,  and  Mr.  Jacob,  of 
counsel  for  the  alleged  bankrupts,  objected,  upon  the  ground  that 
the  claim  of  J.  N.  Steams  k  Co.  was  alleged  to  be  secured  and 
secured  creditors  were  not  entitled  to  any  examination  of  the 
debtors. 

The  register  expressed  the  opinion  that  the  creditors,  J.  N. 
Steams  &  Co.,  had  the  right  to  proceed  with  their  examination  of 
the  debtors,  as  claimed  by  them. 

BliATCHloiti),  J.    I  concur  in  the  opinion  of  the  roister. 
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Costs  in  Pboobbdinos  to  Annul  DisoButQi.  - 

Costs  may  be  awarded  to  the  prevailing  party  in  a  proceeding  to  annul  the 
discharge  of  a  bankrupt,  brought  under  §5120  of  the  Revised  Statutes. 

Blatghford,  J.  In  this  case,  a  creditor,  after  the  discharge 
of  the  bankrupt,  applied  to  the  Court,  under  ^5120  of  the  Re- 
vised Statutes,  to  annul  the  discharge.  Proofs  were  taken  and  the 
Court  dismissed  the  application.  The  bankrupt  now  asks  that  the 
creditor  may  be  charged  with  the  costs  of  the  application.  The  cred- 
itor contends  that  there  is  no  statute  under  which  costs  can  be  awarded 
bj  the  Court  against  a  creditor  on  the  dismissal  of  such  an  applica- 
tion, and  that.the  Court  has  no  power  in  such  a  case  to  award  costs 
against  a  creditor. 

The  proceeding  provided  for  by  $5120  is,  in  form,  a  contesta- 
tion in  a  separate  and  independent  equitable  suit,  to  which  there 
are  adversary  parties.  The  application  of  the  creditor  is  required 
to  be  in  writing,  and  to  set  forth  and  specify  particularly  enumer- 
ated matters.  The  bankrupt  is  required  to  answer  the  application. 
There  is  to  be  a  hearing.  The  Court  is  to  take  proofe,  and  to  make 
a  finding  on  the  issues,  and  is  then  to  give  judgment  either  in  favor 
of  the  creditor,  or  in  favor  of  the  bankrupt.  Here  are  all  the  ele- 
ments of  a  formal  suit.  There  is  no  section  of  any  statute,  and  no 
general  order  in  bankruptcy,  which  specifically  declares  that,  on 
rendering  such  judgment,  the  Court  either  shall  or  may  award  costs 
to  either  of  the  two  parties  against  the  other.  The  same  remark  is 
true  in  reference  to  a  judgment  or  decree  granting  or  refusing  a 
dischargo. 
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be  filed  together,  tnd  diaeloee  to  all  mterested  a  legal  ocHifimiation 
of  the  reeolation  bj  the  requisite  proportion  of  the  creditors  appear- 
ing on  the  statement 

It  cannot,  therefinre,  be  sofficient  that  it  be  made  to  appear  by 
evidence  outside  the  statement,  presented  to  the  Court,  and  not  to 
the  creditors,  that  the  statement  is  inaccurate,  and  in  this  waj  to 
show  that  the  resolution  has  been  passed  by  the  requisite  number  of 
the  creditors.  The  creditors  are  entitled  to  learn  in  what  respect  the 
debtor's  statement  is  inaccurate,  and  wherein  it  is  to  be  amended, 
and  to  have  the  opportunity  of  examining  the  debtor,  as  to  any  cor- 
rections intended  to  be  made;  and  the  statement  as  intended 
to  be  filed  must  furnish*  to  the  Court  the  basis  on  which 
to  determine  whether  the  resolution  has  been  passed,  as 
required  by  law.  Looking  to  the  statement  now  presented  in  this 
case,  and  which  is  sought  to  be  filed,  it  cannot  be  seen  that  the  resolu- 
tion has  been  confirmed  by  the  requisite  number  of  creditors. 

'  The  moti<Hi  to  record  and  file  must,  therefore,  be  denied,  with 
liberty  to  renew  the  same  upon  an  amended  statement,  when  the 
statement  shall  have  been  amended  in  the  method  provided  by  the 
statute. 

The  other  objections  do  not  appear  to  me  to  be  sufficient  to 
defeat  this  composition,  and  I  should  have  no  difficulty  in  finding  it 
to  be  for  the  interest  of  all  concerned  to  record  the  resolution,  pro- 
vided it  appeared  to  have  been  passed  in  the  manner  directed  by 
the  statute. 

For  petiti<men,  G,  A.  Seix€U.   - 
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IN  THE  MATTER  OF  JACOB  SCHWAB  AND  DANIEL 
DEUTSCH,  ALLEGED  BANKRUPTS. 

Examination  of  Bankbupt. — Seoubsd  Cbeditor. — Judgment. 

A  first  meeting  in  composition  of  creditors  of  bankrupts  being  held,  a  debt 
was  proven  by  8.  &  Co.,  upon  a  judgment  rendered  in  a  State  Ck)urt, 
in  favor  of  S.  &  Co.,  against  the  bankrupts,  on  Which  execution  had  been 
issued  and  which  was  still  unsatisfied.  The  proof  of  debt  alleged  that  no 
maimer  of  satisfaction  or  security  had  been  received  for  the  debt,  except 
the  judgment,  execution  and  lien  thereunder,  if  any,  and  any  right  or  title 
which  the  creditors  might  have  under  an  assignment  for  the  benefit  of 
creditors,  claimed  to  have  been  made  by  the  bankrupts  before  the  com- 
mencement of  the  bankruptcy  proceedings.  8.  &  Co.  requested  an  exam- 
ination  of  the  debtors.  On  behalf  of  the  debtors  and  of  other  creditors,  it 
was  objected  that  these  creditors  were  not  entitled  to  any  examination  of 
the  debtors,  as  their  claim  was,  by  the  proof,  alleged  to  be  secured : 

Meldy  That  S.  &  Co.  were  entitled  to  proceed  with  the  examination  of  the 
debtors. 

The  register  in  this  case  certified  to  the  Court  as  foUows: 

Pursuant  to  notice  duly  given  to  the  creditors  of  the  debtors,  a 
first  meeting  on  composition  uras  .held  before  the  register,  at  his 
office,  on  the  i4th  January  instant.  Among  the  debts  proven,  was 
one  by  J.  N.  Stearns  &  Co.,  for  the  sum  of  $878.82,  made  in  the 
form  of  a  deposition  for  proof  of  debt  without  security,  and  setting 
forth  that  said  claim  was  founded  on  a  judgment  for  damages  and 
eosts  rendered  in  fikvor  of  the  creditors  against  the  debtors,  in  the 
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The  first  ground  of  demurrer  is,  that  the  plaintiff  has  no  capacity 
to  sue.     It  is  contended  that,  as  section  721  of  the  Revised  Statutes 
provides  that  ''the  laws  of  the  several  Sthtes, except  where  the  Con- 
stitution,  treaties  or  statutes  of  the  United  States  otherwise  require 
or  provide,  shall  be  regarded  as  rules  of  decision,  in  trials  at  com- 
mon law,  in  the  Courts  of  the  United  States,  in  cases  where  thej 
apply,"  the  Code  of  Procedure  of  New  York  forbids  the  bringing 
of  this  suit  by  the  plaintiff     The  sections  of  the  Code  which  are 
referred  to  are  $111,  which  provides  that  every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest,  except  as 
otherwise  provided  in  $118 ;    and  $113,   which  provides  that  a 
trustee  of  an  express  trust,  or  a  person  expressly  authorized  by 
statute,  may  sue  without  joining  with  him  the  person  for  whose 
benefit  the  action  is  prosecuted.      The  plaintiff  was  appointed 
receiver  by  the  Comptroller  of  the  Currency  on  the  19th  of  Sep- 
tember, 1878,  under  the  provisions  of  $50  of  the  Act  of  June  3d, 
1864  (18  U.  S.  Stat,  at  Large,  114).     It  is  contended  that  the 
receiver  is  not  the  real  party  in  interest,  and  is  not  a  trustee  of  an 
express  trust,  and  is  not  expressly  authorized  by  the  statute  to  sue. 
The  50th  section  of  the  Act  of  1864  (now  $5234  of  the  Revised 
Statutes),  provides  that  the  receiver  shall  take  possession  of  all  the 
assets  of  the  bank  and  collect  all  debts,  dues  and  claims  belonging 
to  it,  and  may  sell  all  the  property  of  the  bank,  and  may,  if  nec- 
essary to  pay  the  debts  of  the  bank,  ^'  enforce  the  individual  liabil- 
ity of  the  stockholders."     The  receiver  is  required  to  "  pay  over 
all  money  so  made  to  the  Treasurer  of  the  United  States,"  subject 
to  the  order  of  the  Comptroller,  and  to  make  report  to  the  Comp- 
troller of  all  his  acts  and  proceedings.     It  is  quite  plain,  from  these 
provisions,  that  the  receiver  and  he  alone  is  authorized  to  sue,  either 
in  his  own  name  or  in  the  name  of  the  bank  for  his  use,  to  collect 
the  assets  of  the  bank  and  to  enforce  the  individual  liability  of  the 
stockholders.     No  such  authority  is  given  to  the  Comptroller.     No 
money  can  be  made  by  any  collection  of  assets,  or  by  any  enforce- 
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ment  of  the  individual  liability  of  stockholders,  unless  it  is  made 
by  the  receiver,  and  the  statute  contemplates  that  he  shall  make  it 
and  does  not  contemplate  that  any  one  eke  shall  make  it.  No  one 
else  is  required  to  pay  over  to  the  Treasurer  any  money  so  made, 
and  no  prbvision  is  made  for  the  paying  over  to  the  receiver,  by 
any  other  person,  of  any  money  so  made.  Hence  it  follows,  that 
the  money  which  the  receiver  is  to  pay  over,  so  far  as  it  is  made 
by  collections  by  suit  and  enforcement  by  suit  of  the  individual 
liability  of  stockholders,  can  come  into  the  receiver's  hands  only  * 
through  suits  brought  by  himself  in  his  own  name  or  in  the  name 
of  the  association  for  his  use.  He  is,  therefore,  authorized  to  sue  in 
his  own  name.  His  right  to  sue  to  collect  debts  due  to  the  bank, 
and  his  right  to  sue  to  enforce  the  individual  liability  of  stockhold- 
ers, rest  upon  the  same  provisions  of  law,  and  both  of  those  rights 
have  been  sustained  by  abundant  judicial  authority.  {Kennedy 
y.  Gibson,  8  Wallace,  498  ;  Bank  of  Bethel  y,  Pahquioque  Bank, 
14  U,  883,  401 ;  Bank  v.  Kennedy,  17  Id,,  19.) 

I  do  not  intend  to  intimate  that  the  law  of  the  State  applies  to 
this  case,  in  respect  to  the  capacity  of  the  plaintiff  to  sue,  because 
$721  of  the  Revised  Statutes  makes  the  State  laws  applicable  as 
rules  of  decision,  in  trials  at  common  law,  in  the  Federal  Courts, 
only  where  it  is  not  otherwise  provided  by  Federal  enactment.  In 
the  present  case,  the  power  of  the  plaintiff  to  sue  is  conferred  by, 
and  grows  out  of,  the  provisions  of  <^5234  of  the  Revised  Statutes. 

It  is  also  objected  that  this  Court  has  no  jurisdiction  of  this 
suit.  It  is  provided,  by  $563  of  the  Revised  Statutes,  that  the 
District  Courts  shall  have  jurisdiction  ^'  of  all  suits  at  common  law 
brought  by  the  United  States,  or  by  any  officer  thereof^  authorized 
by  law  to  sue."  This  is  a  suit  at  common  law,  as  distinguished 
&om  a  suit  in  equity,  and  the  receiver  is,  as  we  have  seen,  author- 
ized by  law  to  sue.  The  remaining  question  is,  whether  the  receiver 
is  an  officer  of  the  United  States. 
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be  filed  together,  and  disclose  to  all  interested  a  legal  amfinnation 
of  the  resolatioa  by  the  requisite  propcHtioD  of  the  creditors  appear- 
ing OD  the  statement 

It  cannot,  tberefinre,  be  sufficient  that  it  be  made  to  appear  by 
eyidenee  oatside  the  statement,  (nesented  to  the  Court,  and  not  to 
the  creditorB,  that  the  statement  is  inaccorate,  and  in  this  way  to 
show  that  the  resolation  has  been  passed  by  the  requisite  number  of 
the  creditors.  The  creditors  are  entitled  to  learn  in  what  respect  the 
debtor's  statement  is  inaccurate,  and  wherein  it  is  to  be  amended, 
and  to  have  the  opportunity  of  examining  the  debtor,  as  to  any  cor- 
rections intended  to  be  made;  and  the  statement  as  intended 
to  be  filed  must  ftumish'  to  the  Court  the  basis  on  which 
to  determine  whether  the  resolution  has  been  passed,  as 
required  by  law.  Looking  to  the  statement  now  presented  in  this 
case,  and  which  is  sought  to  be  filed,  it  cannot  be  seen  that  the  resolu- 
Uon  has  been  confirmed  by  the  requisite  number  of  creditors. 

'  The  motion  to  record  and  file  must,  therefore,  be  denied,  with 
liberty  to  renew  the  same  upon  an  amended  statement,  when  the 
statement  shall  have  been  amended  in  the  method  provided  by  the 
statute. 

The  other  objections  do  not  appear  to  me  to  be  sufficient  to 
defeat  this  composition,  and  I  should  have  no  difficulty  in  finding  it 
to  be  for  the  interest  of  all  concerned  to  record  the  resolution,  pro- 
Tided  it  appeared  to  haye  been  passed  in  the  manner  directed  by 
the  statute. 

For  petitionen,  G,  A,  Seixas,   * 
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FEBRUARY,  1876. 

IN  THE  MATTER  OF  JACOB  SCHWAB  AND  DANIEL 
DEUTSCH,  ALLEGED  BANKRUPTS. 

Examination  of  Bankeupt. — Seoubsd  Cbbditob. — Judgment. 

A  first  meeting  in  composition  of  creditors  of  bankrupts  being  held,  a  debt 
was  proven  by  S.  &  Co. ,  upon  a  judgment  rendered  in  a  State  Court, 
in  favor  of  S.  &  Co.,  against  the  bankrupts,  on  Which  execution  had  been 
issued  and  which  was  still  unsatisfied.  The  proof  of  debt  alleged  that  no 
manner  of  satisfaction  or  security  had  been  received  for  the  debt,  except 
the  judgment,  execution  and  lien  thereunder,  if  any,  and  any  right  or  title 
which  the  creditors  might  have  under  an  assignment  for  the  benefit  of 
creditors,  claimed  to  have  been  made  by  the  bankrupts  before  the  com- 
mencement of  the  bankruptcy  proceedings.  S.  &  Co.  requested  an  exam- 
ination of  the  debtors.  On  behalf  of  the  debtors  and  of  other  creditors,  it 
was  objected  that  these  creditors  were  not  entitled  to  any  examination  of 
the  debtors,  as  their  claim  was,  by  the  proof,  alleged  to  be  secured : 

Meldf  That  S.  &  Co.  were  entitled  to  proceed  with  the  examination  of  the 
debtors. 

The  register  in  this  case  certified  to  the  Court  as  follows: 

Pursuant  to  notice  dalj  given  to  the  creditors  of  the  debtors,  a 
first  meeting  on  composition  was  .held  before  the  register,  at  his 
office,  on  the  i4th  January  instant.  Among  the  debts  proven,  was 
one  bj  J.  N.  Stearns  &  Co.,  for  the  sum  of  $878.82,  made  in  the 
form  of  a  deposition  for  proof  of  debt  without  securitj,  and  setting 
forth  that  said  claim  was  founded  on  a  judgment  for  damages  and 
eoBts  rendered  in  &yor  of  the  creditors  against  the  debtors,  in  the 
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investod  in  such  shares."  The  Act  of  1864  and  the  Bevised 
Statutes  enact  that  the  shareholders  ''shall  be  held  individuaUj 
responsible,  equally  and  rataClj,  and  not  one  for  another,  for  all 
contracts,  debts  and  engagements  of  such  association,  to  the  extent 
of  the  amount  of  their  stock  therein,  at  the  par  value  thereof,  in 
addition  to  the  amount  invested  in  such  shares."  The  provisions 
of  the  Acts  of  1868  and  1864  in  this  respect  do  not  differ  in  sub- 
stance*. The  stcckholder  is  to  be  individually  liable,  to  the  extent 
of  the  amount  of  his  stock,  at  its  par  value,  in  addition  to  amount 
of  the  stock.  The  limit  in  amount  or  extent  is  the  par  value  of 
his  stock.  Within  this  limit  each  stockholder  is  to  be  liable 
equally  and  ratably  ;  that  is,  no  one  is  to  be  assessed  a  larger  per- 
centage than  any  other  one  on  the  par  value  of  his  stock,  and,  Tvhen 
one  is  assessed  a  given  percentage,  every  other  one  shall  be 
assessed  a  like  percentage.  Each  is  to  be  liable  in  respect  only  of 
his  own  stock,  and  because  he  is  a  stockholder,  and  up  to  the  full  par 
value  of  his  stock  ;  but  he  is  not  to  be  liable  in  respect  of  the  stock 
of  any  other  stockholder,  or  because  any  other  person  is  a  stock- 
holder, or  beyond  the  full  par  value  of  his  stock.  This  is  a  several 
liability.  The  stockholders  are  not  jointly  liable.  There  is  no 
contribution  among  them  provided  for,  whereby  one  of  them  has 
anjr  right  to  call  any  other  one  directly  to  account,  in  contribution, 
in  respect  of  any  sum  paid  in  discharge  of  the  statutory  liability. 
The  proceedings  are  not  taken  by  first  ascertaining  how  much  is 
necessary  to  be  collected,  and  then  apportioning  that  amount 
among  the  stockholders,  and  then  collecting,  by  suit  or  otherwise, 
the  sum  so  apportioned.  The  Comptroller  is  to  make  an  assess- 
ment, by  determining  how  much  each  stockholder  must  be  liable 
for,  in  a  percentage  on  the  par  value  of  his  stock.  These  views  of 
the  statute  are  those  determined  by  the  Supreme  Court  in  Ken- 
nedy  v.  Gibson  (8  Wallace^  498),  which  case  is  approved  in 
Sanger  v.  Upton  (1  Otto^  66).  There  is  nothing  in  the  case 
of  PoUard  v.  Bailey  (20  Waliace,  520)  that  is  in  conflict  with 
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these  views.  That  was  an  action  at  law  by  a  creditor  against 
a  stockholder  in  a  State  bank,  to  recoyer  the  amount  of  the 
creditor's  debt,  under  a  statute  ^hich  declared  that  individual 
stockholders  in  the  bank  should  be  '^  bound  respectivelj  for  all  the 
debts  of  the  bank,  in  proportion  to  their  stock  holden  therein."  In 
delivering  the  opinion  of  the  Court  in  that  case,  Chief  Justice  Waite 
points  out,  that,  by  the  provisions  of  the  statute  in  that  case,  each 
stockholder  is  bound  for  the  debts  in  proportion  to  his  stock ;  that 
his  liabilicj  is  not  limited  to  the  par  value  of  his  stock,  and  he  is 
not  bound  absolutely  for  the  payment  of  the  full  amount  of  that ; 
that  he  must  pay  a  sum  which  shall  bear  the  same  proportion  to 
the  whole  indebtedness  that  his  stock  bears  to  the  whole  capital, 
and  is  not  required  to  pay  more ;  that  no  stockholder  is  liable  for 
more  than  his  proportion  of  the  debts ;  that  such  proportion  can  be 
ascertained  only  upon  an  account  of  the  debts  and  stock,  and  a  j9ro 
rata  distribution  of  the  indebtedness  among  the  several  stockholders; 
that  the  proper  aciion  in  such  case  is  one  in  equity,  to  state  an  ac- 
count and  make  distribution  ;  and  that  the  case  is  different  from 
one  where  the  statute  provides  generally  that  all  stockholders  shall 
be  individually  liable  for  tbe  payment  of  the  debts.  The  latter  is 
the  liability  prescribed  by  the  statutes  in  relation  to  national  banks, 
the  liability  being  limited,  however,  to  the  par  value  of  the  stock. 
The  Court  manifestly  did  not  intend  that  the  decison  in  Pollard  v. 
Bailey  should  apply  to  the  liability  of  stockholders  in  national 
banks. 

The  suggestion  that,  where  there  is  an  enforced  contribution  of 
too  much,  from  stockholders,  there  is  no  provision  for  refundiug  it, 
is  not  a  sound  one.  In  addition  to  the  fact  that,  in  such  a  case,  the 
stockholders  would  have  a  right  to  enforce  the  refunding  by  suit, 
the  provision  of  section  50  of  the  Act  of  1864,  now  $5236  of  the 
Revised  Statutes,  is  not  open  to  the  criticism  made  upon  it,  that  it 
only  directs  that  the  surplus  of  the  proceeds  of  the  assets  of  the 
bade  shall  be  paid  to  the  stockholders,  and  does  not  provide  for  the 
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payment  back  to  them  of  surplus  money  collected  in  enforcement  of 
their  individual  liability.  If  it  were  necessary,  the  money  collected 
from  stockholders  might  fairly  be  considered  as  the  proceeds  of 
assets  of  the  bank,  for  the  purposes  of  the  statute ;  but,  at  all  events, 
as  the  statute  provides  that  the  money  to  be  made  by  enforcing  the 
liability  of  stockholders  is  to  be  paid  to  the  Treasurer,  subject  to  the 
Older  of  the  Comptroller,  and  that  the  Comptroller  is  to  make  divi- 
dends of  such  money  and  other  money,  and  that  the  remainder  of 
the  proceeds,  after  paying  the  debts,  shall  be  paid  to  the  sharehold- 
ers, it  is  entirely  clear  that  such  proceeds  include  surplus  money 
collected  from  stockholders. 

It  is  not  necessary  now  to  anticipate  or  decide  any  question  in 
regard  to  a  second  assessment.  No  considerations  growing  out  of 
the  same  properly  affect  any  question  arising  on  this  demurrer. 

The  cases  of  Kennedy  v.  Oibsotiy  and  Sanger  v.  Upion,  de- 
cide that  the  Comptroller  is  vested  with  authority  to  determine  the 
extent  to  which  the  individual  liability  of  stockholders  is  to  be  en- 
forced. This  decision  was  followed  by  the  District  Court  for  the 
Eastern  District  of  New  York,  in  Strong  v.  Southtoorth  {ante^ 
p.  381). 

The  complaint  alleges,  that  the  assets  of  the  bank  are  insuffi- 
cient to  pay  ^4t8  debts  and  liabilities,"  and  that,  in  order  to  provide 
for  paying  the  same,  it  is  necessary  to  enforce  the  personal  liability 
of  the  stockholders ;  and  that  the  Comptroller  has  determined  that 
such  assets  are  insufficient  to  pay  such  '^debts  and  liabilities,"  and  that 
it  is  necessary,  in  order  to  pay  'Hhe  same,"  to  enforce  to  the  extent 
named  in  the  complaint  the  individual  liability  of  the  stockholders. 
The  criticism  is  made,  that  the  liability  imposed  by  the  statute  is 
for  all  ^'contracts,  debts  and  engagements"  of  the  bank,  and  that 
the  statute  {§  5284)  provides  that  such  individual  liability  may 
be  enforced  only  where  it  is  '^necessary  to  pay  the  debts"  of  the 
bank,  and  not  for  the  purpose  of  paying  '^liabilities  of  the  bank." 
It  is  a  sufficient  answer  to  this  criticism  to  say,  that  the  complaint, 
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after  the  foregoing  averments,  goes  on  to  set  out  in  hcBc  verba  the 
determination  or  assessment  made  by  the  Comptroller,  and  that,  in 
that,  it  is  stated  that  he  determines  that  the  assessment  is  necessary 
to  pay  the  duly  proven  debts  of  the  bank.  Moreover,  there  could 
have  been  no  intention,  by  the  language  of  §5284,  ''to  pay  the 
debts,"  ^  to  narrow  the  individual  liability  imposed  by  §5151, 
which  is  for  all ' 'contracts,  debts  and  engagements,"  and  the  word 
''liabilities"  imports  no  broader  meaning  than  the  word  "debts"  in 
§5234,  when  the  word  "debts"  in  that  section  must  necessarily  be 
held  to  include  the  "contracts,  debts  and  engagements"  mentioned 
in  §5151. 

The  demurrer  is  overruled,  with  costs,  with  leave  to  the  defen- 
dant to  answer  in  20  days,  on  payment  of  costs. 

For  the  plaintiff,  Man  4*  Parsons. 

For  the  respondent,  Oeorge  Gray  and  Henry  Stanton. 
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Bbttino  aside  Adjudication  or  Bankbuptot. — Rks  Adjudioata. — Collu- 
sion.— Rights  of  Assionrbs  in  Bankbuptot. 

The  requirement  of  the  statute,  that  a  petition  in  involuntary  bankruptcy 
shall  he  the  petition  of  one-fourth  in  number  and  one-third  in  amount  of 
the  creditors  is  not  a  jurisdictional  point,  in  such  wise  that,  where  there  is  a 
proper  allegation  in  the  petition,  as  to  the  number  and  amount  of  creditors 
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and  a  Judgment  of  the  Court  that  such  allegation  is  true,  such  fact  can  be 
re-examined,  either  by  the  Court  which  rendered  such  Judgment,  or  in  a 
collateral  proceeding,  unless  fraud  be  alleged. 

A  petition  in  involuntary  bankruptcy  was  filed  against  the  firm  of  D.  S.  & 
Co.,  containing  the  proper  averments  as  to  the  number  and  amount  of  cred- 
itors.  It  was  accompanied  by  a  paper,  signed  and  acknowledged  by  the 
debtors,  admitting  that  the  petition  was  presented  by  the  requisite  number 
and  amount  of  creditors,  and  that  the  bankrupts  had  committed  the  acts  of 
bankruptcy  alleged,  and  consenting  to  an  adjudication.  It  was  also  accom- 
panied by  an  affidavit  as  to  the  amount  and  number  of  creditors.  On  the 
presentation  of  the  petition,  an  order  of  adjudication  was  made.  There- 
after, creditors  ^  ho  had  obtained  Judgments  in  the  State  Courts  against  the 
bankrupts,  which  they  were  seeking  to  enforce  by  execution  and  levy,  or 
by  creditors'  suits,  applied  to  this  Court  to  set  aside  the  adjudication,  on 
the  ground  that  the  petition  and  accompanying  papers  did  not  show  the 
petition  to  be  the  petition  of  creditors  to  one-third  of  the  amount  of  the 
debts,  but  did  show  that  it  was  not  such ;  and  onthefurthcrground  that  the 
petition  could  be  shown,  and  was  shown,  by  evidence  outside  of  such  peti- 
tion and  papers,  not  to  be  the  petition  of  creditors  to  that  amount : 

Seldf  That  there  was  an  allegation  in  the  petition  that  the  requisite  num- 
ber and  amount  of  creditors  had  petitioned,  which  was  not  overborne  by 
any  conflicting  facts  appearing  in  it,  although,  by  a  clerical  error,  the 
amount  of  the  debts  was  not  filled  in,  in  certain  parts  of  the  petition; 

That  the  affidavit  accompanying  the  petition  was  no  part  of  the  petition,  but 
was  evidence  of  the  good  faith  of  the  admission  of  the  bankrupts ;  and  that 
any  inquiry  into  the  truth  of  the  facts  set  forth  in  it,  or  any  re-examination 
of  the  fact  adjudged  by  the  Court,  was  forbidden,  unless  fraud  or  bad  faith 
were  alleged ; 

That  there  was  no  evidence  of  bad  faith  on  the  part  of  the  bankrupts  in  giv- 
ing the  admission ; 

Tliat  the  fact,  that  the  debtors  gave  their  aid  to  the  signing,  presenting  and 
filing  of  tlie  petition,  by  soliciting  some  of  the  creditors  to  Join  in  it,  fur- 
nished no  ground  for  setting  aside  the  adjudicatidh ; 

That  the  fact,  that  the  debtors  might  be  able  to  obtain  a  discharge  in  the  pro- 
ceedings without  paying  any  percentage  on  their  debts  or  proving  the  as- 
sent of  creditors,  was  no  objection  to,  or  ground  for,  setting  aside  the  adju- 
dication ; 

That  the  fact,  that  both  creditors  and  debtors  failed  to  file  any  petition  in 
bankruptcy  till  the  present  one  was  filed,  and  that,  by  reason  of  this  delay, 
certain  transfers  which  might  have  been  attacked,  could  not  now  be  attack- 
ed, had  no  bearing  on  the  question  of  the  validity  of  these  proceedings; 
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That  it  is  not  necessary,  in  order  to  enable  an  assignee  in  bankruptcy  to  re- 
cover back  property  conveyed  in  fraud  of  the  bankruptcy  Act,  that  such  as- 
signee should  represent  a  creditor  who  was  at  the  time  of  the  adjudication 
enabled,  by  the  fact  of  his  having  recovered  a  Judgment  against  the  bank- 
rupt, to  take  proceedings  to  set  aside  such  conveyance. 

The  case  of  Jn  re  ColUns  (12  Blatchf,  C.  C.  R.  548)  criticised. 

Blatchford,  J.    In  this  case,  on  the  18th  of  December,  1875, 
a  petition  in  involuntary  bankruptcy  was  presented  to  and  filed  in 
this.  Court,  praying  that  William  Butler  Duncan,  William  Watts 
Sherman  and  Francis  H.  Grain,  copartners  under  the  firm  name 
of  Duncan,  Sherman  k  Co.,  be  adjudged  bankrupts.     The  petition 
purported  to  be  the  petition  of  205  creditors.   It  set  forth  the  claims 
of  those  creditors,  and  was  signed  by  them.     It  was  properly  veri- 
fied.   It  averred  that  the  debtors  resided  in  the  city  of  New  Yoik, 
and  had  carried  on  business  in  this  District  for  more  than  six  months 
next  preceding  the  date  of  filing  the  petition ;  that  the  demands  of 
the  petitioners  were  provable  in  accordance  with  the  provisions  of  the 
Revised  Statutes  and  the  several  amendments  thereof;  that  the 
petitioners  believed  that  the  debtors,  as  such  copartners,  owed  debts 
to  an  amount  exceeding  the  sum  of  $800  ;  that  the  petitioners'  de- 
mands each  exceeded  the  amount  of  $250 ;  that  the  petitioners  con- 
stituted one-fourth  at  least  in  number  of  all  the  creditors  of  the 
debtors,  as  such  copartners,  whose  debts  exceeded  $250 ;  and  that 
the  aggregate  of  the  petitioners'  debts  provable  under  the  said  Re- 
vise Statutes,  and  the  said  several  amendments  thereof,  amounted 
to  at  least  one-third  of  all  the  debts  so  provable  against  said  debtors, 
as  such  copartners.     It  averred   properly  acts  of  bankruptcy,  and 
was  accompanied  by  depositions  as  to  such  acts,  and  by  depositions 
as  to  the  claims  of  the  first  five  signers  of  the  petition.     It  was  also 
accompanied  by  a  paper  signed  and  acknowledged  by  the  three  debt- 
ors, in  which  they  stated  that,  ''upon  the  filing  of  the  petition," 
they  ''severally  appear  in  person  and  admit  that  the  requisite  num- 
ber and  amount  of  their  creditors  have  petitioned  for  an  adjudication 
of  bankruptcy  against  them  herein ;  and  waive  service  of  a  copy 
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of  the  petition  and  of  the  order  to  show  cause  herein,  and  admit 
that  thej  committed  the  acts  of  bankruptcy  alleged  in  said  petition 
and  consent  to  the  entry  of  said  order  of  adjudication."     It  was 
further  accompanied  by  an  afiSdayit  made  by  Walter  S.  Carter,  one 
of  the  attorneys  for  the  petitioning  creditors,  setting  forth,  ^'that  he 
has  examined  the  statement  of  debts  of  said  alleged  bankrupts,  and 
that  the  total  number  of  creditors  of  said  alleged  bankrupts  whose 
claims  exceed  $250  does  not  exceed  786,  and  that  the  aggregate 
of  all  the  debts  of  said  alleged  bankrupts,  provable  under  the 
Reyised  Statutes  of  the  United  States,  title  61,  Bankruptcy,  and 
the  several  amendments  and  supplements  thereof,  does  not  exceed 
the  amount  of  $5,400,000 ;   that  the  number  of  creditors  whose 
debts  exceed  the  amount  of  $250,  uniting  in  the  petition  herein,  is 
205,  the  aggregate  of  whose  debts  provable  under  said  Revised 
Statutes,  and  said  several  amendments  and  supplements  thereof, 
amounts  to  $2,163,142.49."     On  the  presentation  and  filing  of 
these  papers,  the  Court  made  an  order,  on  the  8th  of  December, 
1875,  in  these  words :  '*Upon  reading  and  filing  the  foregoing  ad- 
mission, also  the  afiSdavit  of  Walter  S.  Carter,  and  the  Court  being 
satisfied  that  said  admission  was  made  in  good  faith,  it  is  hereby 
adjudged,  that  the  requisite  number  and  amount  of  the  creditors  oi 
the  said  William  Butler  Duncan,  William  Watts  Sherman  and 
Francis  H.  Grain,  copartners  under  the  firm   name  of  Duncan, 
Sherman  k  Co.,  have  petitioned  for  an  adjudication  of  bankruptcy 
agiinst  them,  in  the  above-entitled  matter,  and  that  the  same  pro- 
ceed without  further  steps  on  that  subject."    Thereupon,  on  the 
same  day,  on  the  foregoing  appearance  in  person  and  consent  of  the 
debtors,  an  order  of  adjudication  in  bankruptcy,  in  due  form,  was 
entered  and  filed. 

Certain  creditors  of  the  bankrupts,  six  in  number,  had,  prior  to 
the  filing  of  the  petition  in  bankruptcy,  obtained  judgments  against 
them,  as  copartners,  in  a  Court  of  the  State,  and  three  of  those  six 
had,  prior  to  the  filing  of  such  petition,  brought  what  are  known  as 
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creditors'  suits,  in  a  Court  of  the  State,  founded  on  such  judg- 
ments, to  reach  assets  alleged  to  have  been  transferred  bj  the  debtors 
in  fraud  of  creditors.  One  other  of  the  six  had,  prior  to  the  filing 
of  the  petition  in  bankruptcy,  made  a  levy  under  an  execution 
issued  on  his  judgment,  on  property  alleged  by  him  to  be  liable  to 
such  levy.  Seven  other  creditors  have  recovered  judgments  against 
the  debtors,  as  copartners,  in  a  Court  of  the  State,  since  the  peti- 
tion in  bankruptcy  was  filed.  On  the  24th  of  December,  1875, 
this  Court,  on  the  petition  of  the  bankrupts,  made  an  order  staying 
the  suits  brought  by  the  said  thirteen  creditors  until  the  question 
of  the  discharge  of  the  debtors  shall  have  been  determined,  and  stay- 
ing the  issuing  of  execution  on  the  judgments,  and  further  proceedings 
on  executions  issued.  The  creditors  so  stayed  now  present  a  petition 
to  the  Court,  praying  that  the  adjudication  of  bankruptcy,  and  all 
the  proceedings  thereunder,  be  adjudged  void  and  revoked. 

One  ground  urged  for  setting  aside  the  adjudication  is,  that  the 
petition  for  adjudication,  and  the  papers^ which  accompanied  it;  do 
not  show  that  the  petition  is  the  petition  of  creditors  to  one-third  of 
the  amount  of  the  debts,  but  show  that  it  is  not  the  petition  of  cred- 
itors to  one-third  of  the  amount  of  the  debts.  Another  ground 
urged  is,  that  it  may  now  be  shown,  by  evidence  aliunde  the  papers 
which  were  before  the  Court  when  the  adjudication  was  made,  that 
one-third  in  amount  of  the  creditors  did  not  unite  in  the  petition, 
and  that  such  fact  has  been  shown. 

The  12th  section  of  the  Act  of  June  22d,.  1874  (18  U,  S.  Stat. 
at  Large^  180),  in  amendioent  of  the  39th  section  of  the  Act  of 
March  2d,  1867  (13  Id.  636),  provides  that  any  person  residing 
within  the  jurisdiction  of  the  United  States,  and  owing  provable 
debts  exceeding  the  amount  of  $300,  who  shall  commit  any  one  of ' 
certain  specified  acts,  *'  shall  be  deemed  to  have  committed  an  act 
of  bankruptcy,  and,  subject  to  the  conditions  hereinafter  prescribed, 
shall  be  adjudged  a  bankrupt  on  the  petition  of  one  or  more  of  his 
creditors,  who  shall  constitute  one-fourth  thereof,  at  least,  in  num« 
84 
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ber,  and  the  aggregate  of  whose  debts  provable  under  this  Act 
amonnts  to  at  least  one-third  of  the  debts  so  provable  " ;  and  that 
'^  the  Court  shall,  if  such  allegation  as  to  the  number  or  amount  of 
petitioning  creditors  be  denied  bj  the  debtor,  bj  a  statement  in 
writing  to  that  effect,  require  him  to  file  in  Court  forthwith  a  full 
list  of  creditors,  with  their  places  of  residence  and  the  sums  due 
them  respectively,  and  shall  ascertain,  upon  reasonable  notice  to  the 
creditors,  whether  one-fourth  in  number  and  one-third  in  amount 
thereof,  as  aforesaid,  have  petitioned  that  the  debtor  be  adjudged  a 
bankrupt."  The  section  then  proceeds :  ''  But  if  such  debtor  shall, 
on  the  filing  of  the  petition,  admit  in  writing  that  the  requisite  num- 
ber and  amount  of  creditors  have  petitioned,  the  Court,  if  satisfied 
that  the  admission  was  made  in  good  fiiith,  shall  so  adjudge,  which 
judgment  shall  be  final,  and  the  matter  proceed  without  further 
steps  on  that  subject.  And  if  it  shall  appear  that  such  number  and 
amount  have  not  so  petitioned,  the  Court  shall  grant  reasonable 
time,  not  exceeding,  in  cases  heretofore  commenced,  twenty  days, 
and,  in  cases  hereafter  commenced,  ten  days,  within  which  other 
creditors  may  join  in  such  petition.  And  if,  at  the  expiration  of 
such  time  so  limited,  the  number  and  amount  shall  comply  with  the 
requirements  of  this  section,  the  matter  of  bankruptcy  may  proceed ; 
but  if,  at  the  expiration  of  such  limited  time,  such  number  and 
amount  shall  not  answer  the  requirements  of  this  section,  the  pro- 
ceedings shall  be  dismissed,  and,  in  cases  hereafter  commenced,  with 
costs."  The  13th  section  of  the  Act  of  1874,  in  amendment  of  the 
40th  section  of  the  Act  of  1867,  provides  as  follows :  '^  And  if,  on 
the  return  day  of  the  order  to  show  cause  as  aforesaid,  the  Court 
shall  be  satisfied  that  the  requirement  of  section  thirty-nine  of  said 
Act,  as  to  the  number  and  amount  of  petitioning  creditors,  has  been 
complied  with,  or  if,  within  the  time  provided  for  in  section  thirty- 
nine  of  this  Act,  creditors  sufiScient  in  number  and  amount  shall 
sign  such  petition  so  as  to  make  a  total  of  one-fourth  in  number  of 
the  creditors  and  one-third  in  the  amount  of  the  provable  debts 
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against  the  bankrupt,  as  provided  in  said  section,  the  Court  shall 
so  adjudge,  which  judgment  shall  be  final ;  otherwise,  it  shall  dis- 
miss the  proceedings,  and,  in  cases  hereafter  commenced,  with 
costs." 

A  careful  examination  of  these  provisions  shows  that  Congress 
intended  that  certain  prescribed  steps  shall  be  taken  to  ascertain 
whether  the  petition  presented  is  the  petition  of  one  or  more  cred- 
itors who  constitute  one^-fourth,  at  least,  of  the  creditors,  in  number, 
and  whether  the  aggregate  of  the  debts  of  the  petitioning  creditors 
provable  under  the  Act  amounts  to  at  least  one-third  of  the  debts 
BO  provable.  In  the  first  place,  the  petition  must  allege  that  fact. 
That  &ct  is  alleged  in  the  petition  in  this  case.  If  such  allegation 
is  denied  bj  the  debtor,  either  as  to  number  or  amount,  in  writing, 
the  Court  is  required  to  ascertain,  on  notice  to  the  creditors,  whether 
one-fourth  in  number  and  one-third  in  amount,  as  aforesaid,  have 
petitioned.  If  they  have  not,  time  is  to  be  given  for  others  to  join. 
If  the  required  number  join,  the  matter  is  to  proceed.  If  not,  the 
proceedings  are  to  be  dismissed.  If,  on  the  return  daj  of  the  order 
to  show  cause,  the  Court  is  satisfied  that  the  requirement  of  the  Act 
as  to  the  number  and  amount  of  the  petitioning  creditors  has  been 
complied  with,  or  if,  within  the  time  allowed,  creditors  sufficient  in 
number  and  amount  sign  the  petition,  to  answer  such  requirement, 
the  Court  is  required  to  ''  so  adjudge,- '  and  it  is  declared  that  such 
"judgment  shall  be  final."  The  foregoing  provisions  cover  the 
cases  where  the  debtor  appears  and  denies  the  allegation  in  question, 
and  the  cases  where  he  appears  and  makes  no  denial  of  it,  and  the 
cases  where  he  does  not  appear  at  all,  but  makes  de&ult.  But  there 
remains  another  class  of  cases.  The  foregoing  three  classes  are 
cases  of  action  on  the  return  day  of  the  order  to  show  cause.  The 
remaining  class  comprises  cases  where  the  debtor,  on  the  filing  of 
the  petition,  and  without  awaiting  the  issuing  and  service  of  an  order 
to  show  cause,  admits  in  writing  that  the  requisite  number  and 
amount  of  creditors  have  petitioned.    If  he  does,  the  Court,  if  satis- 
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fied  that  the  admission  is  made  in  good  &ith,  is  required  to  ''  so  ad« 
judge/'  and  it  is  declared  that  such  ^'judgment  shall  be  final,"  and 
that  the  matter  shall  *'  proceed  without  further  steps  on  that  sub- 
ject" It  was  under  this  latter  provision  that  the  proceedings  in 
this  case  were  taken.  The  debtor  is  clearly  invited  by  the  statute 
to  make  such  admission,  if  the  admission  can  be  made  in  good  faith, 
and  he  is  invited  to  do  so  on  the  filing  of  the  petition,  and  befi)re 
the  order  to  show  cause  is  issued  or  can  be  served,  and  when 
he  can  be  advised  of  the  existence  of  the  petition  only  by 
information  communicated  to  him  otherwise  than  in  the  due 
course  of  a  legal  proceeding.  If,  on  the  making  of  the  admis- 
sion, the  Court  is  satisfied  that  the  admission  is  made  in  good 
&ith,  the  Court  is  required  to  '^  so  adjudge,"  that  is,  to  adjudge 
'^  that  the  requisite  number  and  amount  of  creditors  have  petitioned ;" 
and  it  is  enacted  that  such  judgment  shall  be  final,  and  that  the 
matter  shall  proceed  without  further  steps  on  that  subject.  The  re- 
quirement in  regard  to  so  adjudging  is  the  same  in  respect  to  the 
three  classes  of  cases  of  action  on  the  return  day  of  the  order  to 
show  cause,  and  the  finality  of  the  judgment  is  declared  in  the  same 
terms.  The  admission  in  this  case  and  the  judgment  thereon  were 
in  due  form.  No  question  is  raised  on  that  subject  What,  then, 
is  the  effect  of  the  statute  ?  The  Court  is  authorized  to  find  a  fact, 
to  be  satisfied  of  the  existence  of  a  fact,  by  evidence  placed  before 
it,  either  a  sworn  allegation  in  the  petition,  not  denied  by  the  debtor 
on  the  return  of  the  order  to  show  cause,  or  evidence  that  added 
creditors,  coming  in  after  a  denial  by  the  debtor  on  such  return, 
make  up  the  requisite  number  and  amount,  or  an  admission  by  the 
debtor  made  in  writing  on  the  filing  of  the  petition,  if  the  Court  be 
satisfied  that  such  admission  is  made  in  good  faith.  If  the  Court 
finds  such  fact,  it  is  to  adjudge  that  the  fact  exists,  and  that  judg- 
ment is  declared  to  be  final,  and  it  is  enacted  that  the  matter  in 
bankruptcy  shall  proceed  without  fiirther  steps  on  that  subject 
These  provisions  are  significant  and  indicate  that  some  effective 
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meaning  must  be  attached  to  the  word  ^^  final.''  It  is  to  be  the  end 
of  all  inquiry  on  the  point  as  to  whether  the  required  number  and 
amount  of  creditors  have  petitioned.  There  are  to  be  no  further 
steps  on  that  subject.  If  the  debtor  denies  the  allegation,  on  the 
return  of  the  order  to  show  cause,  and- files  a  list  of  his  creditors, 
and  the  Court,  on  notice  to  the  creditors  and  on  evidence  obtained 
by  an  investigation,  determines  that  the  required  number  and 
amount  of  creditors  have  not  petitioned,  and  then  allows  time  for 
others  to  join,  and  they  do  join  and  sign  the  petition,  and  then  the 
Court  deteimines  and  adjudges  that,  with  those  so  joining,  the  re- 
quired number  have  petitioned,  that  judgment  is  to  be  final,  and  it 
is  not  to  be  permitted  either  to  the  debtor  or  to  any  creditor  there- 
after to  come  in  and  show  that  the  Court  erred,  and  that  the  fact 
was  otherwise.  So,  of  a  like  judgment  on  a  feilure  of  the  debtor  to 
deny,  on  the  return  of  the  order  to  show  cause,  the  allegation  of  the 
petition  as  to  the  number  and  amount  of  creditors ;  and  so,  of  a  like 
judgment,  on  an  admission  by  the  debtor,  on  the  filing  of  the  peti- 
tion, that  the  requisite  number  and  amount  of  creditors  have  peti- 
tioned. Unless  this  be  so,  there  is  no  neSessary  limit  to  the  number 
of  times  the  Court  may  be  required  to  re-examine  the  question  thus 
declared  to  be  finally  adjudged.^  I  speak  now  of  an  allegation 
merely  that  the  Court  in  fact  erred,  and  not  of  an  allegation  of 
firaud  or  bad  fiiith. 

These  provisions  show  that  the  judgment  is  final  not  only  as 
respects  the  debtor,  but  as  respects  all  his  creditors.  It  is  final  as 
respects  his  estate  and  all  interested  in  it.  It  is  in  the  nature  of  a 
judgment  in  rem  in  respect  to  the  matter  adjudged  by  it.  These 
provisions  further  show  that  the  requirement  of  the  statute  that  the 
petition  shall  be  the  petition  of  one-fourth  in  number  and  one-third 
in  amount  of  the  creditors,  is  not  a  jurisdictional  point, 
or  a  quasi  jurisdictional  point,  in  such  wise  that,  when 
there  is  a  proper  allegation  in  the  petition  as  to  the  number 
and  amount   of   creditors,   and  when    there   is   a  judgment  of 
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the  Coart  that  each  allegation  is  tme,  the  &ct  can  be  re-examined, 
either  by  the  CSourt  which  rendered  the  judgment,  or  in  a  collateral 
proceeding,  unless  fraud  be  alleged  and  proved.  The  obaenratimis 
of  Judge  Lowell,  in  Ex-parte  Jeweit,  (2  Lotreff,  393,  394,) 
seem  to  me  to  be  entirely  sound.  He  says  :  "I  cannot  admit 
that  the  number  and  amount  of  petitioners  has  anything  to  do  with 
the  jurisdiction  of  the  Court.  Congress  has  very  carefully  provided, 
that  a  want  of  parties  shall  be  taken  advantage  of  as  a  strictly  dil- 
atory plea,  and  be  disposed  of  in  a  summary  way,  not  for  the  purpose 
of  ascertaining  the  jurisdiction  of  the  Court,  but  the  sufficiency  of 
the  plaintiff's  petition,  which  is  a  very  different  thing.  If  the  Court 
should  decide  wrongly  on  that  point,  its  decision  would  bind  all  the 
world.  The  District  Court  has  jurisdiction  in  bankruptcy  of  every 
person  residing  within  the  District,  who  owes  three  hundred  dollars 
of  provable  debts ;  and,  when  a  paper  which  purports  to  be  a  peti^ 
tion  in  bankruptcy,  and  which  alleges  such  residence  and  indebted- 
ness, is  filed,  and  an  order  of  notice  has  been  duly  served,  there  is 
and  can  be  no  jurisdictional  fact  remaining,  if  the  residence  and 
indebtedness  to  the  extent  of  three  hundred  dollars  are  admitted. 
The  Court  may  then  proceed  to  allow  or  refuse  amendments,  or  do 
anything  else  proper  for  a  Court  to  do  that  has  undoubted  jurisdic- 
tion of  the  subject  matter  and  the  parties."  In  that  case,  the  peti- 
tion was  one  in  involuntary  bankruptcy,,  and  there  had  been  no 
adjudication ;  but  a  resolution  for  i  composition  had  been  passed. 
It  was  objected  that  the  petition  was  fatally  defective,  and  gave  no 
jurisdiction  to  the  Court,  so  that  a  case  in  bankruptcy  could  be  said 
to  be  pending,  because  it  averred  that  the  petitioning  creditors  con- 
stituted the  requisite  number  and  amount  of  the  creditors  of  one  of 
the  petitioning  creditors  instead  of  the  person  proceeded  against 
The  Court,  while  of  opinion  that  no  amendment  was  necessary, 
granted  a  motion  to  amend  in  the  above  particular. 

In  the  present  case,  the  petition  contains  all  the  necessary  jurist 
dictional  allegations,  and  the  further  allegation  that  the  petitioners 
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constitate  one-fourth,  at  least,  in  namber,  of  all  the  creditors  of  the 
debtors,  as  copartners  in  business  in  the  city  of  'New  York,  under 
the  firm  name  of  Duncan,  Sherman  &  Co.,  whose  debts  exceed 
$250,  and  that  the  aggregate  of  the  petitioners'  debts,  provable 
under  the  statute,  amounts  to  at  least  one-third  of  all  the  debts  so 
provable  against  the  debtors  as  such  copartners.  It  then  proceeds 
to  set  out  the  natures  and  amounts  of  the  several  clauns  of  the 
petitioning  creditors.  It  nowhere  appears,  in  the  petition,  what  is 
the  total  number  of  all  the  creditors  of  the  debtors  whose  debts 
exceed  $250,  or  what  is  the  total  amount  of  the  debts  provable 
against  the  debtors,  so  that  the  Court  can  say,  on  inspecting  the 
petition,  and  comparing  the  number  of  petitioning  creditors  with  any 
total  number,  or  the  aggregate  of  the  debts  set  forth  as  debts  due 
to  the  petitioning  creditors  with  any  total  amount  of  provable  debts, 
that  the  requisite  number  and  amount  of  creditors  have  not  peti- 
tioned. There  is  an  allegation  in  the  petition  that  they  have. 
Hence,  such  allegation  cannot  be  regarded  as  being  overborne  or 
controlled  by  any  conflicting  fiicts  appearing  on  the  face  of  the  peti- 
tion. This  observation  applies  to  the  error,  manifestly  clerical,  in 
omitting  to  fill  in  the  amounts  of  the  debts  in  three  instances,  and  to 
the  statement  of  the  claim  of  Baring,  Brothers  &  Co. 

As  to  any  &cts  set  forth  in  the  affidavit  of  Walter  S.  Carter, 
presented  to  the  Court  with  the  petition,  to  satisfy  the  Court  that  the 
admission  of  the  debtors  was  made  in  good  faith,  such  affidavit  was 
no  part  of  the  petition.  The  Court  received  it  as  evidence  of  the 
good  &ith  of  the  admission,  and  acted  upon  it,  and  thereupon,  upon 
it  and  upon  the  petition,  adjudged  that  the  requisite  number  and 
amount  had  petitioned.  Any  inquiry  now  into  the  truth  of  the  fiicts 
set  forth  in  such  affidavit,  or  any  re-examination  of  the  fikct  adjudged 
by  the  Court,  is  forbidden,  as  before  shown,  unless  fraud  or  bad 
fiuth  be  alleged. 

As  to  firaud  or  bad  fitith,  there  is  not  the  slightest  evidence  that 
the  petitioning  creditors,  or  any  of  them,  in  signing  the  petition  coQ- 
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tainiDg  the  allegations  it  does,  did  not,  in  good  fiiith,  believe  those 
allegations  to  be  true,  or  were  parties  to  any  fraud  or  imposition,  in 
respect  of  any  of  such  allegations.  *  Nor  is  there  any  evidence  tha^ 
the  debtors,  in  signing  the  admission  they  did,  practised  any  fraud 
or  imposition,  or  acted  in  bad  faith  ;  nor  that  Mr.  Carter  did  so,  in 
making  the  statements  contained  in  his  affidavit.  Moreover,  if  I 
were  now  to  entertain  the  forbidden  inquiry  as  to  whether  the  peti- 
tioning creditors  did.  when  the  petition  was  filed,  constitute  the 
requisite  number  and  amount,  the  burden  of  proof,  after  an  adjudi- 
cation made  on  a  petition  regular  on  its  face,  would  be  on  those  who 
apply  to  set  aside  the  adjudication;  and,  on  the  evidence  now 
adduced  on  the  question,  I  could  not  hesitate  to  say  that  the  appli- 
cants had  failed  to  make  out  that  the  petitioning  creditors  were  not 
sufficient  in  number  and  amount 

The  adjudication  is  further  attacked  on  the  ground  of  what  is 
called  collusion  by  the  debtors.  This  collusion  is  alleged  to  consist 
in  the  fact  that  the  debtors  gave  their  aid  and  assistance  to  the  sign- 
ing, presenting  and  filing  of  the  petition  filed  against  them,  and  fol- 
lowed that  up  by  making  the  written  admission  and  waiver  of  service 
of  the  order  to  show  cause,  before  set  forth.  They  solicited  some  of 
their  creditors  to  join  in  the  petition  against  them,  and  they  sent  a  cir- 
cular note  signed  by  themselves  to  others  of  their  creditors,  saying  that 
'*  a  movement  is  now  on  foot  among  some  of  our  leading  creditors  to  put 
us  into  involuntary  bankruptcy,  and  we  feel  assured  that  this  course 
will  realize  the  most  to  our  creditors,  and  be  the  best  for  all  con- 
cerned," and  asking  for  the  signature  of  the  creditor  to  an  appended 
paper,  authorizing  the  attorneys  who  represent  the  petitioning  cred- 
itors in  these  proceedings  to  sign  the  creditor's  name  to  a  petition 
in  bankruptcy  against  the  debtors.  It  is  alleged  that  the  debtors 
thus  &vored,  instead  of  resisting,  what  is,  under  the  statute,  a  hos- 
tile proceeding,  and  thus  made  it  ostensibly  hostile  when  it  was 
really  not  hostile ;  that  what  the  debtors  ought  to  have  done  was, 
to  file  a  petition  in  voluntary  bankruptcy ;  that,  under  this  involun- 
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tary  petition,  they  will,  if  otherwise  entitled  to  a  discharge,  he  en- 
abled to  procure  it  without  paying  the  proportion  of  their  debts,  or 
obtaining  the  assent  of  creditors,  required  in  respect  of  proceedings 
under  a  voluntary  petition ;  and  that  they  ought  not  to  be  allowed 
to  obtain,  by  promoting  the  involuntary  proceedings,  an  advantage 
which  they  would  not  have  enjoyed  if  they  had  filed  a  voluntary 
petition. 

No  creditor  who  joined  in  the  involuntary  petition  appears,  to 
make  any  complaint  in  respect  of  any  matter.  The  creditors  who 
joined  in  it  have,  rights  which  the  Court  is  bound  to  consider.  They 
took  these  proceedings,  as  is  very  apparent,  for  the  purpose  of 
securing,  as  &r  as  possible,  an  equal  distribution  of  the  property  of 
the  debtors  among  all  their  unsecured  creditors,  and  for  the  purpose 
of  preventing  any  more  creditors  besides  those  who  might,  by  the 
proceedings  in  the  State  Courts,  have  already  acquired  liens  or 
rights  of  preference,  from  acquiring  liens  or  rights  of  preference  by 
proceedings  in  the  State  Courts.  This  was  a  lawful  motive  and  a 
lawful  result  It  is  one  of  the  results  aimed  at  by  the  bankruptcy 
statute.  Creditors  who  desire  to  secure  such  result,  secure  it  by 
the  mere  filing  of  the  proper  petition  in  involuntary  bankruptcy,  if 
it  be  followed  by  an  adjudication.  No  injunction  to  restrain  such 
proceedings  in  the  State  Courts  is  necessary,  to  make  the  filing  of 
the  petition  efiective  to  prevent  after-acquired  liens  or  rights  of 
preference  from  attaching.  If  such  injunction  is  desirable  to  pre- 
vent embarrassment  in  the  future  from  such  proceedings,  it  is 
granted  on  the  application  of  the  petitioning  creditors  as  well  as  on 
the  application  of  the  bankrupts.  (  UriUed  States  v.  Baticroft,  6 
Benedict,  392;  In  re  Vbrich,  Id.,  488;  In  re  Clark,  9  Blatchf. 
C.  C.  R.  372.)  The  petitioning  creditors  in  this  case  manifestly 
concurred  and  concur  in  the  view  expressed  in  the  circular  note  of 
the  debtors,  that  the  administration  of  the  estate  of  the  debtors  in 
bankruptcy  would  realize  the  most  to  their  creditors,  and  be  the 
best  for  all  concerned,  both  creditors  and  debtors.   The  estate  might 
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be  brought  into  the  bankruptcy  Court  by  involuntary  proceedings, 
or  by  a  voluntary  petition  by  the  debtors.  The  creditors  could  not 
compel  the  debtors  to  file  a  voluntary  petition.  All  that  the  cred- 
itors could  do  to  secure  their  own  interests,  in  respect  of  bankruptcy 
proceedings,  was  to  combine  and  unite  in  a  petition  in  involuntary 
bankruptcy,  to  the  requisite  number  and  value.  It  was  deemed  by 
them  important  and  necessary  that  they  should  do  so,  for  the  ends 
before  stated.  If  they  could  secure  the  co-operation  of  their  debtors, 
not  only  in  not  resisting  the  petition,  but  in  inducing,  by  lawful 
nleans,  creditors  to  join  in  the  petition,  and  in  making  the  written 
admission  invited  by  the  statute,  as  to  the  requisite  number  and 
amount  of  creditors,  and  in  appearing  and  waiving  service  of  notice 
and  consenting  to  an  adjudication,  as  invited  by  sections  40  and  41 
of  the  Act  of  1867,  (now  §§  5025  and  5026  of  the  Revised  Stat- 
utes), such  action  of  the  debtors  cannot,  without  an  entire  abroga- 
tion of  the  provisions  of  the  statute,  be  held  to  be  unlawful.  It  is 
not  alleged  or  shown  that  the  debtors  or  any  creditor  influenced  the 
action  of  any  creditor  in  respect  of  uniting  in  the  involuntary  peti- 
tion, by  any  pecuniary  consideration  or  obligation,  within  the  pur^ 
view  of  <§>  5110  of  the  Revised  Statutes.  The  fact  that,  as  an  inci- 
dent of  the  involuntary  proceedings,  the  debtors  will,  if  otherwise 
entitled  to  a  discharge,  be  enabled  to  secure  it  without  paying  any 
percentage  of  their  debts  or  obtaining  the  assent  of  any  of  their 
creditors,  is  no  valid  objection  to  an  adjudication  in  involuntary 
bankruptcy  shown  to  have  been  aided  by  the  debtors  in  the  manner 
in  which  such  aid  was  given  in  the  present  case.  As  pointed  out 
by  me  in  In  re  ScuU  (7  Benedict,  371,  375),  the  provision  of  the 
statute,  that,  in  cases  of  involuntary  bankruptcy,  the  bankrupt  may 
receive  a  discharge,  If  otherwise  entitled  thereto,  without  paying  any 
proportion  of  his  debts,  and  without  procuring  the  assent  of  any  por- 
tion of  his  creditors,  as  a  condition  of  his  discharge,  while,  in  cases 
of  voluntary  bankruptcy,  no  discharge  can  be  granted  to  a  debtor 
whose  assets  are  not  equal  to  30  per  centum  of  the  claims  proved 
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against  his  estate,  upon  which  he  is  liable  as  principal  debtor,  with- 
out the  assent  of  at  least  one-fourth  of  his  creditors  in  number  and 
one-third  in  value,  is  based  on  the  view,  that,  if  one-fourth  in  num- 
her  and  one-third  in  value  of  the  creditors  petition  in  involuntary 
bankruptcy,  they  shall  be  regarded,  under  the  provisions  of  the 
statute,  as  assenting  to  the  discharge  of  the  bankrupt,  in  like  man- 
ner as  one-fourth  in  number  and  one-third  in  value  assent  in  volun- 
tary bankroptcy.  This  view  is  concurred  in  by  Judge  Lowell, 
in  In  re  Wilson,  (2  Laicell,  453).  As  the  debtor  is  expressly 
allowed  by  the  statute  to  procure,  by  lawful  solicitation  from 
his  creditoi-8,  their  affirmative  assent  to  his  discharge,  in  proceed- 
ings in  voluntary  bankruptcy,  no  reasonable  objection  can  exist 
to  his  procuring  from  them,  by  lawful  solicitation,  their  implied 
assent  to  his  discharge,  in  proceedings  in  involuntary  bankruptcy, 
by  procuring,  by  lawful  solicitation,  their  signatures  to  the  petition 
in  involuntary  bankruptcy,  if  such  creditors  deem  it  for  their  inter- 
est to  institute  proceedings  in  involuntary  bankruptcy. 

I  do  not  perceive  that  Mr.  Elliot  was  a  partner  who  should  have 
been  joined  in  the  proceedings. 

As  to  the  suggestion  that  certain  conveyances,  transfers  and 
assignments,  and  a  general  assignment  by  the  bankrupts,  all  made 
more  than  four  months  before  the  petition  in  bankruptcy  was  filed, 
could  have  been  set  aside  by  the  assignee  in  bankruptcy  as  being 
in  fraud  of  the  bankruptcy  statute,  if  the  bankrupts  had  filed  a  vol- 
untary petition  within  the  time  limited  by  the  35th  section  of  the 
Act  of  1867,  (now  ^§  5128  and  5129  of  the  Revised  Statutes,)  as 
modified  by  §  10  of  the  Act  of  1874,  after  the  transactions  occurred, 
it  is  a  sufficient  answer  to  say,  that  the  observation  is  equally  true 
of  the  &ilure  of  creditors  to  file  an  involuntary  petition  within  the 
time  so  limited,  as  the  limitation  in  the  statute  is  expressly  applied 
to  one  and  the  same  period  before  the  filing  of  a  petition  against  the 
debtor  and  before  the  filing  of  a  petition  by  him.  But  the  fact  that 
both  the  creditors  and  the  debtors  failed  to  file  any  petition  in  bank- 
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ruptcy  until  the  one  now  under  consideration  was  filed,  and  that 
thus  certain  transfers  which  might  have  been  attacked  as  in  fraud 
of  the  bankruptcy  statute,  cannot  now  be  attaoked,  can  in  no  manner 
bear  on  the  question  of  the  validity  of  the  present  proceedings* in 
bankruptcy.  Creditors  were  the  persons  most  concerned  in  setting 
aside,  under  bankruptcy  proceedings,  transactions  which  could  be 
set  aside  as  in  violation  of  the  bankruptcy  statute,  and  could  not 
otherwise  be  set  aside,  and,  if  they  did  not  choose  to  avail  themselves 
of  opportunities  which  the  bankruptcy  statute  would  have  afforded 
in  case  they  or  the  debtors  had  filed  a  petition  in  bankruptcy  at  an 
earlier  day,  that  fiict  can  be  no  objection  to  the  filing  of  the  present 
petition,  with  the  other  advantages  to  grow  out  of  it,  that  are  accorded 
by  the  statute  to  creditors  and  debtors. 

It  is  alleged  that  certain  conveyances,  transfers  and  assignments 
made  by  one  or  more  or  all  of  the  debtors  prior  to  the  filing  of  the 
petition,  were,  because  of  certain  irregularities,  defects  and  unlawful 
intents,  void  and  of  no  effect,  as  having  been  made  with  intent  to 
delay,  defraud  or  hinder  the  creditors  of  the  debtors,  and  for  other 
reasons,  and  it  is  claimed  that  this  Court  ought  to  allow  the  cred- 
itors who  have  commenced  proceedings  in  the  State  Courts  to  set 
aside  such  conveyances,  transfers  and  assignments,  to  prosecute  fur- 
ther such  proceedings.  Among  other  things,  it  is  contended  that 
the  power  and  the  right  of  an  assignee  in  bankruptcy  will  not  extend 
to  the  setting  aside  of  the  instruments  in  question.  The  sufficient 
reply  to  this  suggestion  is,  that,  so  &r  as  any  property  was  the  prop- 
erty of  the  bankrupts  when  the  petition  was  filed,  for  the  reason 
that  the  title  to  it  had  not  passed  out  of  the  bankrupts  by  convey- 
ances proper  and  adequate  in  form  to  convey  it,  it  vests  in  their 
assignee  when  appointed,  and  he  can  collect  it  as  assets ;  and  that, 
so  fitr  as  any  property  has  been  conveyed  by  the  bankrupts  in  fraud 
of  their  creditors,  such  property,  by  ^  5046  of  the  Revised  Statutes, 
vests  in  the  assignee  in  bankruptcy,  and  he  can  recover  it  by  a  suit 
to  set  aside  the  fraudulent  conveyances.     If  it  be  necessary  that  the 
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assignee  in  bankruptcy  should,  in  such  a  suit,  be  shown  to  represent 
a  creditor  who  had,  before  the  petition  in  bankruptcy  was  filed  and 
before  the  title  of  such  assignee  accrued,  acquired  a  specific  lien  upon 
the  property  firaudulently  conveyed,  on  the  ground  that  such  assignee 
cannot  set  aside  a  conveyance  which  a  creditor  could  not  set  aside, 
and  that,  under  the  laws  of  New  York,  a  creditor  must  have 
acquired  a  specific  lien  upon  property  fraudulently  conveyed  by  his 
debtor,  in  order  to  entitle  him  to  maintain  a  suit  to  set  aside  the  con- 
veyance, it  is  manifest,  that  if,  when  the  petition  in  bankruptcy 
was  filed,  there  was  a  creditor  occupying  such  a  position,   the 
assignee  represents  such  creditor,  and  can  maintain  any  suit  which 
such  creditor  could  maintain ;   and  that  if,  when  the  petition  in 
bankruptcy  was  filed,  there  was  no  such  creditor,  no  creditor  can, 
after  the  filing  of  the  petition  in  bankruptcy,  acquire  any  such  lien 
on  property,  as  tho.  property  of  the  bankrupt,  as  against  the  assignee 
in  bankruptcy  and  the  general  creditors  represented  by  him.     The 
consideration,  that  no  creditor  can  acquire  a  lien  on  the  property 
of  a  bankrupt  after  the  filing  of  a  petition  in  bankruptcy,  and  that 
it  may  be  that  there  was  no  creditor  having  a  lien  when  the  petition 
was  filed,  would  seem  to  indicate,  that,  to  hold  that  an  assignee  in 
bankruptcy  cannot,  under  the  provision  of  the  statute  which  declares 
that  "  all  the  property  conveyed  by  the  bankrupt  in  fraud  of  his 
creditors''  ''  shall,  in  virtue  of  the  adjudication  in  bankruptcy  and 
the  appointment  of  his  assignee."   ''be  at  once  vested  in  such 
assignee,"  recover  the  property  thus  declared  to  be  vested  in  him, 
unless  there  was, a  creditor  haVing  a  lien  when  the  petition  was  filed, 
would  entirely  render  nugatory  such  provision  of  the  statute,  in 
many  cases.     Whatever  authority  may  be  found  in  //*  re  Collins^ 
(12  BhUchf,  C  C  R.  548,)  for  so  holding,  would  seem  to  be  a 
departure  fix>m  what  was  done    in  Sedgwick  v.  Place  {Id,   163), 
and  in  Beecher  v.  Clark  {Id,   256),  and  to  be  in  conflict  with  the 
cases  of  Allen  v.  Massey  (1  Dillon,  40,  and  17  WaUace,  351),  In 
re   Wynne   {Chasers  Dec,  227),    and   Bank  of  Leavenworth 
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V.  HwU  (11  fFo/face,  391),  and  with  the  decision  of  Judge  Wood- 
rufl^  holding  the  Circuit  Court  for  this  District,  in  In  re  Leiand 
(10  BkUchf.  O.  C.  R.  503).  But,  however  this  maj  be,  what- 
ever lien  any  creditor  had  acquired  before  the  petition  in  bankruptcy 
waa  filed,  of  such  a  character  as  to  place  him  in  a  condition,  at  that 
time,  to  enforce,  by  a  suit,  the  setting  aside  of  a  conveyance  fraudu- 
lent as  to  creditors,  or  whatever  lien  he  had  at  that  time  acquired 
by  bringing  any  such  suit,  is  preserved  by  the  bankruptcy  statute 
and  will  be  respected  and  enforced  by  the  bankruptcy  Court,  which 
acts  as  much  for  secured  creditors  as  for  unsecured  creditors :  but 
it  belongs  to  that  Court  to  adjudicate  as  to  all  such  liens,  and  it  has 
power  to  restrain  all  interference,  by  suit  or  otherwise,  by  individual 
creditors,  with  property  which,  if  it  be  property  that  was,  before  the 
filing  of  the  petition  in  bankruptcy,  transferred  by  the  debtor  in 
fraud  of  his  creditors,  is  declared  by  the  statute  to  be  property  that 
vests  in  the  assignee.  {In  re  Grinnell,  7  Benedict^  42 ;  In  re 
Rosenberg,  3  Id.  14 ;  In  re  Clark,  9  Blaichf,  C.  C.  R.  872 ; 
United  States  v.  Bancroft,  6  Benedict,  892 ;  //*  re  Ulrich,  Id,, 
483).  And,  in  this  connection,  it  may  be  observed,  that  what  is 
vested  by  the  statute  in  the  assignee  in  bankruptcy  is  all  the  prop- 
erty conveyed  by  the  bankrupt  in  fraud  of  his  creditors,  and  not 
merely  such  right  of  action,  jin  respect  of  such  property,  as  the  bank- 
rupt had,  or  as  any  creditor  had,  when  the  petition  in  bankruptcy 
was  filed ;  and  that,  as  the  filing  of  such  petition  prevents  the  after 
attachment  of  liens  on  such  property,  as  against  the  assignee  and 
the  creditors  of  the  estate,  it  is  not  only  proper  but  necessary  to 
regard  the  vesting  of  the  assignee  with  the  title  to  such  property,  as 
giving  him  a  right  to  recover  and  reduce  to  possession  his  own  prop- 
erty, and  as  displacing  any  requirement  which  otherwise  might 
exist,  that  he  shall  represent  a  creditor  who  was,  at  the  time  the 
petition  was  filed,  clothed  with  legal  process  against  the  property, 
because  the  title  to  property  is  a  broader  interest  than  a  lien  on 
property,  and  the  existence  of  such  title  satisfies  every  principle 
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upon  which  the  existence  of  a  lien  or  of  legal  process  has  been 
held  to  be  requisite. 

In  the  present  case  the  suits  already  brought  and  those  desired 
to  be  brought  in  the  State  Court  are  numerous,  and  the  case  is  one 
in  which  it  is  proper  to  continue  the  injunctions  and  stays  granted 
until  an  assignee  in  bankruptcy  is  appointed  and  can  have  an 
opportunity,  on  behalf  of  the  creditors,  to  examine  into  the  matters 
relating  to  the  estate  of  the  bankrupts,  and  determine  what  action 
he  will  take  in  respect  to  the  property  which  it  is  alleged  was 
transferred  in  fraud  of  creditors  or  was  the  property  of  the  bank- 
rupts when  the  petition  in  bankruptcy  was  filed. 

As  to  the  examination  of  the  bankrupts  in  the  bankruptcy  pro- 
ceedings, the  provisions  of  <§>  5086  of  the  Revised  Statutes  are 
ample  to  allow  creditors  to  obtain  an  examination  of  the  bankrupts. 

I  have  intended  to  cover  all  the  questions  raised  in  the  volum- 
inous papers  and  exhaustive  brie&  in  this  case  and  have  considered 
them  all,  even  though  I  may  have  failed  to  discuss  some  of  them 
as  fully  as  others.  It  results  that  all  the  applications  must  be 
denied,  except  that  of  the  petitioning  creditors,  to  continue  in 
force,  on  their  behalf,  as  against  the  persons  heretofore  enjoined  on 
the  application  of  the  bankrupts,  the  injunctions  so  granted,  and  to 
restrain  such  persons  from  interfering  with  any  property  of  the 
bankrupts,  or  any  property  which,  by  operation  of  law,  will  pass  to 
their  assignee  in  bankruptcy  when  appointed. 

For  the  applicants,  Field  ^  Deyo,  Abbott  ^  Wilds,  D,  Z>. 
Lord  and  E.  L.  Andrews. 

In.  opposition,  JP.  N,  Bangs,  J,  H.  Choate  and  Carter  ^ 
Eaton. 


tH  ftOmiEHN  DISTRICT  OF  XEW  YORK, 

In  tlMr  Matter  of  PLilip  Rein,  a  Baaknq^l. 
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IN  THE  MATTER  OF  PHILIP  REIN,  A  BANKRUPT. 

XAH»fiAL*j>  Co)?Ta.— Taxatios. — Co58E3rr  or  Ajhio] 


The  MMnlial  filed  with  the  clerk  for  Uxalion  a  flCatement  of  liis  fen  under 
General  Ordi^r  No.  30,  amounting  to  f441.35,  aoconqnnied  bj  an  affidaTit 
of  a  Deputy  Marabal  that  the  servioec  cliarged  for  were  performed  and  the 
txpemifeh  diargcd  were  paid  and  were  just  and  warrantable.  The  asignee 
in  Ijankniptey  had  notice  and  consented  in  writing  that  the  bill  be  taxed  at 
$391,00,  and  the  clerk  taxed  it  at  that  amount  The  aasignee  drew  a  cheque 
in  favor  of  the  Maralial  for  that  amount,  which  the  Register  refnaed  to  ooun- 
teraij^n,  certifying,  under  the  order  of  the  Court,  as  a  reason  therefor,  that^ 
aa  lie  would  be  afterwards  charged  with  the  duty,  under  §4j996,  of  auditing 
titff  aaaigiiee's  accounts,  be  would  then  have  the  right  to  examine  the  itema 
of  the  bill  taxed,  and  that  be  thought  some  of  the  items,  which  must  have 
been  allowed,  were  not  properly  allowable : 

Held,  That  the  consent  of  the  assignee  was  a  sufficient  ground  for  the 
clerk's  taxation,  and  that  such  taxation  was  conclusive  as  against  the  Mar- 
shal and  the  assignee  (there  having  been  no  exception  to  the  taxation, 
and  there  liei  ng  no  suspicion  as  to  the  gtxyd  faith  of  it),  so  far  as  to 
entitle  the  Marshal  t^)  have  the  cheque  countersigned. 

Blatcuford,  J.  In  this  case,  the  Marshal,  under  an  order  of 
the  Court  made  to  that  end,  presented  to  and  filed  with  the  clerk 
for  taxation,  a  statement  of  his  fees,  under  General  Order  No.  30, 
containing  28  items,  amounting  in  the  aggregate  to  $441  35.  It 
was  accompanied  by  an  affidavit  of  a  deputy  marshal  as  to  certain 
particular  items,  and  to  the  effect  that  all  the  services  charged  for 
in  the  bill  were  actually  performed,  as  therein  stated,  and  that  all 
the  expenses  charged  in  it  were  actually  and  necessarily  incurred 
and  paid  by  the  Marshal,  and  are  just  and  reasonable.  The 
assignee  in  bnnkruptcy  had  notice,  and  thereupon  consented  in 
writing  that  the  bill  be  taxed  at  $391.50,  and  the  clerk  taxed  it  at 
that  amount.  The  assignee  drew  a  cheque  for  the  amount  to  the 
order  of  the  Marshal,  which  cheque  the  Register  in  charge  declined 
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to  countersign.  The  Register,  in  compliance  with  an  order  of  the 
Court,  hns  certified  his  reasons  for  so  declining  and  his  reasons  why 
the  Judge  should  not  countersign  the  cheque. 

General  Order  No  80  provides  that  the  ''  clerk  shall  tax  each 
fee-bill,  allowing  none  but  such  as  are  provided  for  by  these  rul^, 
which  taxation  shall  be  conclusive,  reserving  to  any  party  inter- 
ested exceptions  to  the  bills  as  taxed,  which  shall  be  decided  by  the 
C!ourt." 

The  Register  certifies  as  a  reason  for  his  not  countersigning  the 
cheque,  that  as  he  will  hereafter  be  charged  with  the  duty,  under 
^998,  of  auditing  the  accounts  of  the  assignee,  when  presented 
at  a  meeting  of  creditors  held  under  ^5092  or  <§>5098,  he  will 
then  have  the  right  to  examine  the  items  of  the  bill  taxed  by  the 
clerk,  and  determine  whether  they  are  properly  allowable  against 
the  estate,  so  &r  as  the  $391.50  taxed  embraces  them ;  that  he  is 
of  opinion  that  some  of  the  items  in  the  bill,  which  must  have  been 
allowed  as  part  of  the  $391.50,  are  items  not  provided  for  by  stat- 
ute or  rule,  within  the  provisions  of  General  Order  No.  80,  and, 
therefore,  items  which  the  clerk  had  no  power  to  allow,  on  taxation ; 
that  it  caCiUOt  be  told,  firom  the  taxed  bill,  what  items  the  clerk 
allowed,  as  he  merely  taxed  the  bill  at  the  gross  sum  named  by  the 
assignee  in  his  written  consent ;  that  neither  the  Register  nor  the 
Judge  ought,  by  countersigning  the  cheque  now,  to  do  an  act  which 
may  deprive  the  Register  of  the  right  to  hereafter  audit  the  bill  and 
its  items,  as  part  of  the  accounts  of  the  assignee,  and  thus  put  the 
estate,  if  the  bill  should  be  audited  at  a  less  amount  than  that  at 
which  it  has  been  taxed  by  the  clerk,  to  the  expense  of  recovering 
back  from  the  Marshal  the  amount  overpaid :  and  that  the  provis- 
ion of  General  Order  No.  80,  that  the  taxation  by  the  clerk  shall 
be  conclusive,  cannot  deprive  the  Register  of  the  power  of  auditing 
the  accounts  of  the  assignee,  given  by  the  statute. 

As  respects  the  Marshal  and  his  bill,  the  assignee  represents 
the  bankrupt  and  bis  estate  and  the  creditors  interested  in  it 


886  SOUTHEHN  DISTRICT  OF  NEW  YORK. 


In  the  Matter  of  Philip  Rein,  a  Bankrupt. 


When  the  Marshal  has  concluded  the  rendering  of  his  services  and 
desires  to  haye  his  bill  taxed,  so  that  it  may  be  paid,  it  is  proper 
that  it  should  be  taxed,  if  there  be  an  assignee,  without  awaiting 
the  presentation  of  the  assignee's  final  account,  which  may  be  long 
delayed.  In  such  case,  notice  of  taxation  is  properly  given  to  the 
assignee,  and  it  is  not  necessary  to  give  such  notice  to  creditors. 
It  is  the  duty  of  the  assignee  to  examine  the  bill,  and  if,  on  such 
examination,  he  is  satisfied  that  the  bill  is  lawfully  taxable  at  a 
certain  amount,  he  has  a  right  to  consent  to  its  being  taxed  at  that 
amount  Such  consent  is  a  sufficient  warrant  for  the  taxing  of  the 
bill  by  the  clerk  at  that  amount.  The  provision  in  General  Order 
No.  30,  that  the  clerk  shall,  in  taxing  any  bill  thereunder,  allow 
no  items  or  fees  but  such  as  are  provided  for  by  the  General  Orders, 
imposes  upon  the  clerk  no  other  or  greater  duty  than  if  such 
provision  were  not  in  the  General  Order.  *  Every  taxing  officer  ie, 
by  virtue  of  his  general  duty,  required  not  to  allow,  as  taxable,  any 
items  but  such  as  the  law  prescribes  and  allows.  But  it  is  the 
universal  practice  that  a  party  to  a  proceeding  in  a  Court  of  Jus- 
tice may  bind  himself  and  those  he  represents  by  a  consent,  which 
tiie  Judge  or  officer  may  properly  adopt  as  a  basis  of  action,  as 
against  the  party  so  consenting  and  in  favor  of  the  other  party, 
where  the  consent  goes  merely  to  the  course  of  proceeding  and  not 
to  jurisdiction.  The  question  as  to  what  items  should  be  allowed 
is  not  a  question  of  jurisdiction.  When  the  taxation  is  made,  it  is 
conclusive  as  respects  the  Marshal  and  the  assignee^  for  the  present, 
at  least,  and  as  respects  such  present  taxation,  unless  either  of 
them  excepts  to  the  taxation.  The  Marshal  is  not  bound  to  do 
anything  more,  or  to  await  the  auditing  of  the  accounts  of  the 
assignee,  before  becoming  entitled  to  receive  the  amount  of  his  bill 
as  taxed,  unless  it  be  shown  to  the  Court  that  there  is  some  fraud 
or  bad  laith  on  the  part  of  the  Marshal  or  of  the  assignee.  The 
bill  is  taxed  at  .^49.85  less  than  the  sum  at  which  it  is  made  out. 
I  must  conclude  that,  on  an  examination  of  it,  the  assignee  came 
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to  the  conclusion  that  the  taxable  items  in  it  amounted  to  as  much 
as  the  sum  to  which  he  consented.  I  cani^ot  see  on  the  &ce  of  the 
bill  any  evidence  of  any  fraud  or  bad  faith  on  the  part  of  any 
person.  Of  the  $441.35  charged  in  the  bill,  $153.75  is  for  va- 
rious items  of  services  by  the  Marshal  in  serving  warrants  and 
notices  and  in  taking  an  inventory  and  for  commissions,  and  $272.- 
60  is  for  disbursements  in  and  about  the  custody  of  property,  and 
$15.00  is  for  other  disbursements.  The  affidavit  covers  the  per- 
forming of  the  services  and  the  making  of  the  disbursements.  By 
General  Order  No.  80,  and  the  statutes  in  force,  it  is  provided  that 
there  shall  be  certain  feed  for  the  services  of  the  Marshal  in  the 
custody  of  property,  which  fees  may  extend,  in  certain  cases,  to  an 
allowance  by  the  hour  for  the  taking  of  an  inventory,  and  to 
allowances  by  the  folio  for  the  inventory  and  for  a  copy  of  it,  and 
to  commissions  on  the  value  of  property  and  on  disbursements ;  and 
that,  besides  this,  actual  disbursements  in  the  custody  of  property 
may  be  allowed,  '^  which  shall  in  all  cases  be  passed  upon  by  the 
Court."  Where  the  disbursements  are  set  out  in  the  bill  of  fees, 
and  are  verified  by  affidavit,  as  in  this  case,  presented  to  the  taxing 
officer,  and  are  assented  to  by  the  assignee,  they  are  passed  upon 
by  the  Court,  for  the  purposes  of  the  taxation,  if  the  toxing  officer 
taxes  them.  The  disbursement  of  $100  charged  as  paid  to  James 
Turney,  the  Deputy  Marshal,  for  services,  seems  in  eflFect  to  have 
been  reduced  to  $50,  which  would  be  for  20  days  at  $2.50  a  day. 
A  disbursement  of  $50  is  charged  in  resnect  of  George  Turney,  as 
keeper,  for  20  days  at  .$2.50  per  day.  The  affidavit  of  James 
Turney  sets  forth  that  he  took  possession  of  the  property  Novem- 
ber 6th.  and,  besides  placing  George  Turney  in  charge  of  it  as  a 
keeper,  remained  in  charge  of  it  until  November  25th.  The  other 
disbursements  in  respect  of  custody  of  property  are  for  labor,  paper, 
twine,  packing  cases,  services  of  porter,  storage,  cartman,  use  of 
safe,  another  keeper  for  5  days,  and  some  small  expenses.  I  see  noth- 
ing in  all  this  to  raise  any  suspicion  of  the  good  faith  of  the  taxation. 


BM  HiU'THKRN  D18T1UCT  OP  NEW  YORK, 


In  x\»  MiUUT  ikf  Janire  Uriffin,  mn  alleged  Bankrupt. 


Uow  fiur  Uus  UxaiioQ  maj  be  oonoloaive  hereafter,  on  the  aod- 
iUng  of  the  uaignee^t  eeeoiuiti,  it  k  doI  neoesMry  now  to  decide. 
Il  it  eonoloaiYe  for  the  pretenl  to  entitle  the  marshal  to  haye  die 
cheque  eonntertigned.  If  the  cheque  shall  not  be  countersigned 
bj  the  Regiater  within  fite  dajs  after  the  presentation  to  the 
Regislsr  of  a  copj  of  an  order  to  be  entered  hereon,  the  Judge  will 
couAtersign  it,  on  proof  of  such  preeentation  and  that  the  cheque 
has  not  been  countersigned. 

I  do  not  see  that  the  Register  has  any  lien  on  the  moneys  in 
the  hands  of  the  assignee,  and  which  may  be  paid  out  to  the  mar- 
shal on  the  che^iue  in  questioni  for  the  services  of  the  Register  in 
0Mkiug  the  certificates  which  he  has  made  in  this  case. 


FEBRUARY,  laTtL 

IN  THE  MATTER  OF  JAMES  GRIFFIN,  AN  ALLEGED 

BANKRUPT. 

Costs.*- CoMiHXMTioN.^ExAMiKATioN  OP  Bankrupt. 

A  bankrupt  It  prlnmrlly  Usblo  for  Uio  ctists  of  tiie  Register  incurred  in  the 
exsiuluntlim  of  VUv  ItaukruiU  by  eonieaiin^  creditors,  at  a  meeting  of  cred- 
itors hoUl  under  auiutier  of  fiw  Court  in  relation  to  a  coniposition  proposed 
by  bliu* 

The  Register  in  this  ease  eertified  to  the  eourt  that  by  oider  of 
the  court  in  this  matter  it  was  referred  to  the  Register  to  hold  ameet- 
ing  of  creditors  at  his  oflBce,  st  which  the  bankrupt  shoald  propose 
a  composition  to  his  creditors  in  settlement  of  his  debts ;  that  the 
meeting  was  held  at  which  the  bankrupt  made  his  proposition  and 
filed  his  statement  of  debts  and  assets  and  offered  himself  finr  exam- 
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ination,  and  was  examined  by  the  attorney  for  certain  contesting 
creditors  on  different  days ;  that  the  Register  had  requested  the 
bankrupt  to  pay  the  costs  of  such  proceedings  and  the  bankrupt 
objected  to  paying  them  and  requested  the  Register  to  certify  the 
question  to  the  court  The  Register  added  to  his  certificate  his 
opinion,  ''  that  the  costs  so  charged  against  the  alleged  bankrupt 
for  services  so  rendered  are  primarily  chargeable  to  and  payable  by 
the  alleged  bankrupt,  the  proceedings  generally  being  had  at  his 
instance  and  request;  and  that  the  bankrupt  should  pay  such  costs, 
leaving  the  question  to  be  decided  in  future  as  to  whether  the 
examination  was  justified  by  the  circumstances  of  the  case  and  the 
results  attained." 

Blatchford,  J.    I  concur  in  the  views  of  the  Register. 


FEBRUARY,  1876. 
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FRED  PITT,  BANKRUPTS. 

Bankbtjptct.— AMBNDMinrr  of  Petition. 

A  petition  in  bankruptcy  against  a  firm,  naming  only  two  partners  of  the 
firm  and  omitting  the  third  member,  cannot  be  amended  bo  as  to  make  the 
thhrd  member  a  party,  after  all  the  testimony  has  been  taken  and  the  cause 
is  before  the  Court  upon  hearing ;  and  upon  a  petition  so  defective,  the 
firm  cannot  be  adjudicated  bankrupts. 

Bbnedigt,  J.  The  subsisting  firm  of  Pitt  Brothers/ sought  to 
be  adjudicated  bankrupt  by  these  proceedings,  is  composed  of 
Charles  S.  Pitt,  Alfired  Pitt  and  Walter  Pitt    But  the  proceeding 
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has  been  taken  against  Charles  S.  Pitt  and  Alfred  Pitt  alone,  Walter 
Pitt  not  being  made  a  party.  Upon  such  a  petition  the  existing 
firm  of  Pitt  Brothers  cannot  be  adjudged  bankrupts^  because  all 
the  persons  comprising  the  firm  are  not  before  the  Court. 

The  defect  cannot  be  cured  by  an  amendment  made  at  this 
time,  when  all  the  testimony  has  been  taken  and  the  cause  is  before 
the  Court  upon  hearing.  The  application  to  amend  should  haye 
been  made  when  the  defect  was  discovered  and  before  taking  the 
proofs  of  the  act  of  banki'uptcy. 

For  petitioning  creditors,  Thomas  M.  Wheeler. 
For  bankrupts,  Miller  4*  Van  Valkeuburyh. 


FEBRUARY,  1876. 

IN    THE    MATTER    OF    SAMUEL  B.  TOOKER,  A 

BANKRUPT. 

Bankkui»tcy. — Enforcement  of  Resolution  of  Composition. 

The  provisions  of  the  Bankruptcy  Act,  as  to  the  enforcement  by  the  Court 
of  the  provisions  of  any  composition,  cannot  be  invoked  to  compel  a  cred- 
itor to  accept  a  composition  heretofore  proposed  and  accepted,  and  to  en- 
join the  creditor  from  taking  steps  to  collect  his  claim,  where  the  creditor 
has  been  permitted  to  take  a  judgment  by  default  for  the  full  amount  of 
his  claim,  the  bankruptcy  proceedings  not  being  set  uj)  as  a  defence,  in  an 
action  in  a  Court  of  the  State  in  which  an  order  of  arrest  has  been  granted 
upon  allegation  of  fraud.  The  Bankruptcy  Court  cannot  be  asked  to  inter- 
fere to  give  effect  to  a  resolution  of  composition,  where  it  woiUd  not  inter- 
fere to  give  effect  to  a  discharge. 

Benedict,  J.  This  is  an  application  to  compel  a  creditor  of 
the  bankrupt  above  named  to  accept  a  composition,  heretofore 
adopted  and  dulj  recorded  as  required  by  law,  and  for  an  injunc- 
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tion  to  restrain  all  proceedings  of  such  creditor  to  collect  his  debt. 
It  appears  that  this  creditor  has  been  permitted  to  take  a  judgment 
against  the  bankrupt,  by  default,  for  the  full  amount  of  his  claim, 
in  an  action  brought  in  the  Court  of  the  State  in  which  an  order 
of  arrest  had  been  granted  upon  allegations  of  fraud.  Oonsequently 
the  bankiupt  is  now  liable  to  be  arrested  on  final  process  in  said 
action.  Wherefore  he  now  prays  for  the  interference  of  this  Court, 
and  bases  his  application  upon  the  provision  of  the  Bankruptcy  Act  of 
June,  1874,  which  declares  that  ''the  provisions  of  any  composition 
made  in  pursuance  of  this  section  may  be  enforced  by  the  Court  on 
motion  made  in  a  summary  manner  by  any  person  interested." 

I  am  of  the  opinion  that  the  provision  relied  on  does  not  entitle 
the  bankrupt  to  the  interference  of  this  Court  which  is  here  sought. 
It  cannot  be  supposed  that  it  was  the  intention  of  the  Legislature 
that  a  resolution  of  composition  should  be  more  effective  than  an 
absolute  discharge,  or  that  the  bankruptcy  court  should  be  asked 
to  interfere  for  the  purpose  of  giving  effect  to  a  resolution  of  com- 
position, when  it  would  not  interfere  to  give  effect  to  a  discharge. 
If  this  bankrupt  had  been  discharged,  it  would  have  been  incum- 
bent upon  him  to  have  pleaded  his  discharge,  and  so  receive  the 
benefit  of  it,  at  the  hand  of  any  court  before  which  he  might  have 
been  summoned.  A  composition  can  be  in  the  same  manner 
pleaded;  and,  when  so  pleaded,  its  legal  effect  is  the  same  in  the 
tribunals  of  the  State  as  in  the  National  tribunals.  If,  therefore, 
this  bankrupt  desired  to  have  the  benefit  of  his  composition  pro- 
ceedings in  the  action  brought  against  him,  he  should  have  there 
set  up  such  proceedings,  and  if,  it  was  in  law  sufficient  to  relieve 
him  as  to  the  debt  for  which  he  is  sued,  his  composition  would  then 
have  been  given  its  due  effect.  Instead  of  pursuing  this  course  he  has 
allowed  judgment  to  be  taken  against  him  without  any  objection, 
and  now  asks  to  be  protected  therefrom  by  the  summary  order  of 
this  court.  The  provision  in  the  bankrupt  law  relied  on  can  be  given 
effect,  without  holding  that  it  entitles  the  bankrupt  to  the  interference 
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of  this  court  under  oircumstance  like  thoee  diacloeed  in  this  case. 
And  I  am  of  the  opinion  that  it  doca  not  give  the  bankrupt  the 
right  to  ask  at  the  hands  of  this  court  the  relief  here  sought.  A 
similar  conclusion  has  been  reached  by  Judge  Blatchford,  as  I  am 
informed. 

The  present  application  must  therefore  be  dismissed  for  the 
reason  stated,  without  passing  upon  the  question  as  to  the  effect  of  a 
resolution  of  composition  upon  a  cause  of  action  tainted  with  fraud 

For  the  bankrupt,  Childs  ^  Hull. 
For  the  creditor,  Hefiry  H.  Rice, 


FEBRUARY,  1876. 


THE  SCHOONER  GEORGIA  D.  LOUD. 

Pilotage  Thbough  Hbll  Gate. —Tender  of  Ssbvioes. — Long  Island 
Sound. — Construction  of  State  Statute. 

Where  a  HeU  Gate  pilot  offered  his  aervices  to  a  yessel  bound  through  HeU 
Gate,  at  a  point  17  miles  east  of  Sand's  Point,  and  was  refused ; 

HM^  Tliat,  under  the  Statute  of  the  State  of  New  York  such  tender  of  pilot- 
age services  at  that  place  was  effective,  and  the  libellant  might  recover 
half  pilotage  upon  such  refusal. 

Benbdiot,  J.  This  is  an  action  by  a  Hell  Gate  pilot  to 
recover  half  pilotage,  as  provided  in  the  laws  of  the  State,  by 
reason  of  a  tender  of  services  and  a  refusal  thereof  at  a  point  off 
Norwalk  Island,  some  17  miles  eastward  of  Sand's  Point,  to  a  vessel 
then  on  a  voyage  through  Hell  Gate. 

The  evidence  shows  a  tender  and  a  refusal,  and  the  only  ques- 
tion lefl  for  determination  is  the  question  referred  to  and  left  unde- 
cided in  Horton  v.  Smiih  (6  Benedict,  264),  whether  a  tender, 
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at  a  point  as  &r  distant  as  17  miles  to  eastward  of  Sand's  Point, 
entitles  the  pilot  to  half  pilotage,  in  case  of  a  refusal  of  his  services 
then  made.  I  have  examined  the  statute  of  this  State  with  care 
to  see  if  any  ground  exists  therein  for  the  limitation  which  the 
claimants  here  contend  for;  and  certainly  without  any  desire  to 
give  to  the  statute  any  more  extended  operation  than  its  language 
compels — for  the  necessity  of  compulsory  pilotage  for  a  thorough- 
fare like  Hell  Gate  in  the  present  state  of  commerce  in  the  port  of 
New  York  may  well  be  questioned.  But  I  fiul  to  find  any  ground 
for  saying  that  an  eflfective  tender  of  pilotage  services  may  not  be 
made  at  the  point  where  the  libellant  made  his  tender. 

The  provisions  of  the  act  clearly  indicate  an  intention  to  afford 
an  inducement  to  pilots  to  go  further  east  than  Sand's  Point,  and  a 
tender  off  Norwalk  Island  is  within  the  letter  and  the  spirit  of  the 
statute.    The  libellant  must  accordingly  have  his  decree. 


For  Ubelhint,  Beebe,  Wilcox  ^  Hobks. 
For  claimant,  W.  W.  Goodrich. 
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IN  THE  MATTER  OF  SAMUEL  KAUFMAN  AND 

OTUERS,  BANKRUPTS. 

1 

Withdrawing  Pboof  of  Claim.— Mirtakb. 


N.  &  Co.  filed  a  proof  of  claim  in  the  bankruptoy  proceedings  of  K.  &  Co., 
on  a  bill  of  exchange  drawn  by  K.  A  Co.  for  .£800.  N.  A  Co.  at  the  time 
were  indebted  to  K.  &  Co.,  in  a  balance  of  account  on  gold  transactions, 
amounting;  to  $'5*350.  A  diyidend  was  afterwards  declared  in  the  bank- 
ruptcy pnx;ccdings  and  N.  &  Co.  received  their  dividend  on  the  amount 
of  the  bill  of  exchange.  A  suit  being  then  brought  by  the  trustees  of  the 
bankrupts  against  N.&  ("o.  to  recover  the  $3250,  N.&  Co.  applied  to  with- 
draw the  proof  of  claim  and  file  a  new  one  for  the  difference  between  the 
$3250  and  the  X800,  averring  that  they  had  never  intended  to  cUim  any 
more  than  that,  and  tendering  back  the  dividend,  which  they  had  received: 

Jftldj  That  N.  &  Co.  might  be  allowed  to  withdraw  the  proof  of  claim  filed 
by  them,  and  file  a  new  one  on  the  bill  of  exchange  as  a  secured  claim, 
secured  by  the  amount  of  the  debt  due  from  N.  &  Co.,  to  the  bankrupts, 
and  setting  forth  the  dividend  received ;  the  permission  granted,  however, 

.  not  to  affect  the  question  of  set-off,  or  the  rights  of  the  trustees  or  of  N.  & 
Co. 

This  matter  camo  bofore  the  eourt  on  a  petition  of  Netter  k 
Co.,  creditors  of  the  bankrupts,  for  leave  to  withdraw  their  proof  of 
debt  and  to  file  a  new  one.  The  petition  set  forth  that  Netter  k 
Co.  at  the  commencement  of  the  bankruptcy  proceedings  were  the 
owners  of  a  bill  of  exchange  for  <£800  drawn  by  the  bankrupts, 
and  that  they  were  also  indebted  to  the  bankrupts  in  a  balance  of 
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account  on  certain  transactions  in  gold,  amounting  to  $3250 ;  that 
they  had  filed  a  proof  of  debt  on  the  bill  of  exchange^  intending, 
however,  only  to  cluim  the  diifercnce  between  the  amount  of  the 
bill  of  exchange  and  the  balance  of  account,  and  supposing  that 
their  indebtedness  would  be  set-off  against  the  bill  of  exchange  and 
their  claim  allowed  for  the  difference ;  that  when  a  dividend^  was 
declared  on  the  estate  by  the  trustees,  they  received  their  dividend 
without  adverting  to  the  rate  of  the  dividend  or  the  fact  that  it  was 
declared  on  the  whole  amount  of  the  bill  of  exchange ;  that 
since  that  time  a  suit  had  been  commenced  against  them  by  the 
trustees  to  recover  the  $3250  due  from  them  as  the  balance  of 
account ;  and  that  they  now  understood  that  it  might  be  claimed 
that  their  having  filed  such  a  proof  of  claim  as  they  had  done  was 
a  waiver  of  their  right  to  offset  the  balance  of  account  against  the 
amount  due  on  the  bill  of  exchange.  The  petitioners  therefore 
offered  to  return  the  dividend  which  they  had  received,  with  interest, 
and  pra)  ed  for  leave  to  file  a  new  proof  of  claim  for  the  difference 
between  the  bill  of  exchange  and  the  $3250. 

For  Petitioners,  C.  A,  Davison. 
For  Trustees,  E,  LaiUerbach, 

Blatchford,  J.  I  think  that  Netter  &  Co.  should  be  allowed 
to  withdraw  their  proof  of  claim  and  to  file  a  new  proof  of  claim. 
But  the  new  proof  must  be  a  proof  on  the  bill  of  exchange  as  a 
secured  claim,  secured  by  the  amount  of  the  debt  due  to  the  bank- 
rupts by  Netter  &  Co.,  to  the  extent  of  such  latter  debt.  It  is  not 
proper  that  Netter  &  Co.  should  be  allowed,  in  the  proof,  to  strike 
a  balance  by  deducting  firom  the  amount  due  on  the  bill  of  ex- 
change the  amount  due  to  the  bankrupts  by  Netter  &  Co.,  and  to 
make  a  proof  of  claim  tor  such  balance.  The  new  proof  should 
also  set  forth  the  dividend  received.  I  do  not  at  all  now  pass  on 
the  question  of  set-off,  but  leave  it  to  be  determined  in  the  suit 
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brought  by  the  trustees  or  bj  some  other  proceeding.  The  form 
of  the  new  proof  must  be  incorporated  in  the  order  hereon,  which 
will  be  settled  on  notice,  and  the  order  must  contain  a  provision 
that  the  permission  granted  by  it  shall  in  no  manner  aflfect  the 
rights  either.of  the  trustees  or  of  Netter  k  Co.  in  respect  to  the 
set-off  claimed  by  the  latter. 


MARCH,  1876. 


THE  SCHOONER  GREENE  COUNTY  TANNER. 


THE  SCHOONER  J.  W.  WOODRUFF. 


Collision  in  Hudson  Rivbe.— Sailing  Vmsbls.— Pbivilbgbd  Tack.— Look- 

OUT.— Plbadino. 


Two  schooners,  the  T.  and  the  W.,  were  beating  up  the  Hudson  River,  the 
wind  blowing  down  the  river.  Both  vessels  had  been  standing  on  their 
starboard  tack  towards  the  Jersey  shore.  The  T.  was  ahead  and  stood 
out  her  tack  and  went  about  near  the  Jersey  shore  and  came  on  her  port 
tack.  The  W.  continued  on  her  starboard  tack  and  the  vessels  collided, 
the  stem  of  the  W.  failing  to  clear  the  stern  of  the  T.  by  only  a  few  feet. 
The  master  of  the  T.  claimed  that,  before  going  about,  he  looked  to  see 
where  the  W.  was  and  saw  her  about  a  third  of  the  way  across  the  river 
from  the  Jersey  shore,  heading  nearly  across  the  river  but  a  little  up,  and 
being  a  little  further  up  the  river  than  the  T.  was;  that,  after  the  T.  had 
gone  about  and  he  had  ordered  her  jib  to  be  drawn  away,  he  saw  that  the 
W.  was  about  100  or  150  feet  off,  pointing  for  his  starboard  quarter,  where- 
upon he  put  his  wheel  to  starboard, and,  just  as  his  sails  began  to  shake,  the 
collision  occurred.  Cross  libels  were  filed  by  the  owners  of  each  schooner 
against  the  other : 
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HM^  That  on  the  libel  of  the  Tanner,  filed  four  days  after  the  occurrence, 
which  did  not  claim  that  the  W.  was  so  near  the  Jersey  shore  as  not  to  leave 
room  for  the  T.  to  go  about  with  safety,  and  on  the  evidence,  the  T. 
got  headway  on  her  port  tack,  before  slie.  did  anything  in  discharge  of  her 
duty  to  keep  out  of  the  way  of  the  W.,  which  was  on  the  privileged  tack ; 

That  the  master  of  the  T.  either  came  about  without  carefully  observing  the 
W.,  or,  if  he  observed  her,  persisted  in  coming  on  his  port  tack  and  trying 
to  cross  the  bows  of  the  W.  instead  of  porting  and  going  under  her  stern  ; 

That  the  W.  had  the  right  to  keep  her  course  and  was  not  in  fault  in  that  she 
did  not  try,  by  starboarding,  to  go  under  the  stem  of  the  T. ;  - 

That  as  the  W.  did  not  fall  in  her  duty,  her  keeping  or  not  keeping  a  look- 
out was  not  an  element  in  the  case  ; 

That  the  T.  was  responsible  for  the  damages. 

Blatchfobd,  J.  These  are  cross  libels  growing  out  of  a  col- 
lision which  occurred  in  the  Hudson  river,  off  Jersey  City,  on  the 
14th  day  of  November,  1874,  in  the  day  time,  between  the  schoon- 
er Greene  County  Tanner  and  the  schooner  J.  W.  Woodruff.  The 
wind  was  blowing  down  the  river  and  both  vessels  were  beating  up. 
Prior  to  the  collision  both  vessels  had  been  standing  on  the  star- 
board tack,  heading  towards  the  New  Jersey  shore,  from  the  city 
of  New  York.  The  Tanner  was  ahead,  and  stoojjl  out  her  tack, 
and  went  about  near  the  New  Jersey  shore  and  came  upon  her 
port  tack.  The  Woodruff  continued  on  her  starboard  tack,  and  the 
two  vessels  collided.  The  claim  on  the  part  of  the  Woodruff  is, 
that,  as  both  vessels  were  close  hauled,  it  was  the  duty  of  the  Tan- 
ner, having  the  wind  on  her  port  side,  to  keep  out  of  the  way  of 
the  Woodruff,  which  had  the  wind  on  her  starboard  side;  that  it 
was  equally  the  duty  of  the  W<x)druff  to  keep  her  course ;  that  the 
Woodruff  did  keep  her  course ;  and  that  the  Tanner  was  in  &ult 
in  not  avoiding  the  Woodruff.  The  rule  of  navigation  in  such  a 
case  is  very  clear,  that  the  vessel  on  the  port  tack  must  avoid  the 
other  vessel,  and  that  the  latter  must  keep  her  course.  If  she  does 
keep  her  course  and  a  collision  ensues,  the  burden  of  proof  is  on 
the  other  vessel  to  show  some  satisfactory  reason  why  she  did  not 
keep  out  of  the  way. 
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The  libel  on  the  part  of  the  Tanner  avers  that  the  Tanner,  on 
her  starboard  tack,  stood  in  as  close  to  the  shore  as  it  was  proper  to 
stand ;  that,  at  that  time,  th^  Woodruflf  was  still  on  her  starboard 
tack,  bat  much  fartlier  from  the  New  Jersey  shore ;  that  the  Tan- 
ner then  properly  came  about  on  her  port  tack,  heading  towards 
the  New  York  shore,  close-hauled ;  that  thereupon  it  became  the 
duty  of  the  Woodruff  to  go  about  in  time  to  prevent  a  collision,  or 
to  keep  away  and  go  under  the  stem  of  the  Tanner,  as  she  could 
easily  have  done,  there  being  nothing  in  the  way  to  prevent  either 
of  such  manoeuvres  on  her  part ;  that  the  Tanner  had  barely  got 
filled  away  on  her  port  tack,  when  those  in  charge  of  her  perceived 
that  the  Woodruff  was  keeping  on,  without  going  about  or  going 
under  the  stem  of  the  Tanner ;  that  thereupon  an  effort  was  made 
by  the  Tanner  to  go  about  again  in  order  to  avoid  the  Woodruff, 
but  before  the  heading  of  the  Tanner  was  changed  more  than  a 
point  or  two,  or  her  headway  checked,  the  vessels  collided ;  and 
that  the  collision  was  the  result  of  the  reckless  and  unskilful  navi- 
gation  of  those  navigating  the  Woodruff,  in  that  they  failed  to  go 
about  as  they  should  have  done,  and  failed  to  keep  away  and  go 
under  the  stern  of  the  Tanner,  as  they  could  easily  have  done, 
and  failed  to  keep  a  lookout.  It  is  to  be  observed  that  the  purport 
pf  these  allegations  in  the  libel  of  the  Tanner  is,  that  the  r.>a3on 
and  the  excuse  set  up  for  the  Tanner's  not  keeping  out  of  the  way 
of  the  Woodruff  is,  that  the  Woodruff  did  not  do  something  to 
keep  out  of  the  .way  of  the  Tanner  and  did  not  allow  the  Tanner 
to  keep  her  course.  The  libel  of  the  T.mncr  does  not  allege  that 
the  Tanner  could  not  have  avoided  the  collision,  or  that  the  Wood- 
ruff crowded  her  and  did  not  give  her  room  to  tack;  and  the  sub- 
stance of  it  is,  that  the  Tanner  was  on  the  privileged  tack. 

On  the  evidence,  it  is  contended,  for  the  Tanner,  that  her  mas- 
ter, who  was  at  her  wheel,  looked  around  to  see  where  the  Wood- 
ruff was  before  lie  hove  his  wheel  down  to  go  about,  and  saw  her 
about  one-third  of  the  way  over  from  the  New  Jersey  shore,  head- 
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ing  nearly  across  the  river,  but  a  little  up,  and  a  little  &rtlier  up 
the  river  than  the  Tanner  was ;  that  the  Tanner  then  went  about, 
and  her  master,  after  he  had  ordered  his  jib  to  be  drawn  away, 
looked  to  see  where  the  Woodruflf  was,  and  saw  her  pointing  for  the 
starboard  quarter  of  the  Tanner  and  100  or  150  yards  off;  that  he 
then  put  his  helm  at  once  to  starboard,  and,  just  as  his  sails  began 
to  shake,  the  collision  occurred,  the  bow  of  the  Woodruff  failing  by 
only  a  few  feet  to  clear  the  stem  of  the  Tanner  on  the  starboard 
side  of  the  Tanner.     On  these  facts,  it  is  contended  that  the  Wood 
ruff  should  either  have  gone  about  or  have  starboarded  and  allowed 
the  Tanner  to  cross  her  bows.     But  the  libel  on  the  part  of  the 
Tanner,  filed  &ur  days  after  the  occurrence,  says,  very  distinctly, 
that,  when  the  Tanner  went  about,  the  Woodruff  was  much  farther 
from  the  New  Jersey  shore  than  the  Tanner  was,  and  does  not 
intimate   that  the  Woodruff  was  not  so  far  from  the  New  Jersey 
shore  as  to  make  it  safe  for  the  Tanner  to  go  about,  even  if  the 
Woodruff  kept  on  her  course.     The  libel  on  the  part  of  the  Tanner 
also  says,  very  distinctly,  thut  the  Tanner  got  filled  away  on  her 
port  tack,  and  got  headway  on,  on  such  tack,  before  she  did  any- 
thing in  discharge   of  her  duty  to  keep   out  of  the  way   of  the 
Woodruff.     It  is  .very  apparent,  from  the  libel  of  the  Tanner  and 
the  evidence,  that  the  master  of  the  Tanner  either  saw  clearly  all 
the  time  where  the  Woodruff  was,  and  persisted  in  coming  on  his 
port  tack  and  trying  to  get  across  the  bows  of  the  Woodruff,  in  dis- 
regard of  his  obligation  either  to  refrain  from  filling  away  on  his 
port  tack  or  to  port,  when  on  that  tack,  sufficiently  to  go  under  the 
stem  of  the  Woodruff;  or  else  he  was  negligent,  and  did  not  care- 
fully observe  the  Woodruff,  and  suddenly  found  himself  in  presence 
of  a  vessel  which  he  was  bound  to  avoid.     The  Woodruff  had  a 
right  to  keep  her  course,  and  had  a  right  to  suppose  that  the  Tan- 
ner would  understand  that,  and  to  suppose  that  the  Tanner  would 
see  in  time  that  she  could  not  cross  the  bows  of  the  Woodruff  and 
would  port  and  go  under  the  stern  of  the  Woodruff.     In  this  view, 


TBOa  MSTBKT  OT  XWM  TOSK. 
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II  it  vged  far  ^  TbMcr,  dttft  ^  eriloM  dufM  dttft  dbe 
Tmmt  endd  aoC,  bj  porta^  ktve  dened  ^  WoodraC  Thai 
wij  be,  bst  dttft  does  wA  caoMnte  dbe  Timh,  «r  ndbe  it  s 
6ak  in  the  Woodraff  tkii  ihe  did  Ml  itetboud.  It  vis  dbe  fiuih 
of  tbe  Teimer  tbmt  ihe  aDofved  bendf  lo  get  iato  m  pontiai  where 
ihe  eoold  aoC,  b j  either  portiiig  or  UMboidiiig,  keep  deer  of  the 
Woodrvff,  and  the  Woodrvff  had  m  t^ht  lo  nppoee,  Aftt»  as  the 
Tsuoer  fsntoied  lo  fill  awa j  on  her  port  tack  and  to  get  headway 
on,  on  that  taek,  she  eoold  and  wonld,  if  not  ahle  to  eroas  the  bowa 
of  the  Woodraf^  go  under  the  stern  of  the  Woodni^  by  porting. 

I  lee  no  fiuilt  on  the  part  of  the  Woodraf^  in  reqiect  of  keep- 
ing a  kK^umt  As  she  failed  in  no  duty,  her  keeping  or  not  keep- 
ing a  kokoat  is  not  sn  element  in  the  case. 

The  libel  of  the  Tanner  mnst  be  diamisaed,  with  oosts,  and  in 
the  anil  by  the  Woodruff  there  must  be  a  decree  for  the  libellante, 
with  eoita,  with  a  reference  to  a  commissioner  to  ascertain  the 
damages. 

For  the  Tanner,  Benedict^  Toft  ^  Benedict. 
For  the  Woodruff,  Scwlder  ^  Carter. 
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THE  PROPELLER  AMOS  C.  BARSTOW. 

Collision  in  Nabbagansbtt  Bat. — Stbambb  and  SoHooNBB.*-OiuNeB  ov 

COUBSB  BT  SOUOONBB  TO  AVOID  ANOTHBB  SOHOONBB. 

A  schooner  was  sunk  by  a  collision  with  a  propeller  in  Narragansett  Baj. 
The  schooner  was  beating  up  the  bay,  and  tacked  from  the  west  shore  and 
stood  across  on  her  port  tack.  While  on  this  tack  she  saw,  as  she  alleged, 
tliat  she  was  likely  to  come  in  collision  with  another  schooner,  which  was 
holding  her  starboard  tack,  if  both  vessels  kept  their  courses,  whereupon 
she  again  tacked  and  came  on  the  starboard  tack,  and  shortly  after- 
wards was  struck  by  the  propeller's  stem,  on  her  starboard  side,  near  aipid- 
shlps.  On  behalf  of  the  propeller  it  was  alleged,  that,  as  she  was  coming 
down  the  bay,  she  saw  the  schooner  coming  from  the  west  shore  and  ported 
her  helm  to  go  under  the  schooner's  stem,  and  had  swung  off  to  starboard, 
when  the  schooner  suddenly,  and  without  notice  or  reason,  came  about  on 
her  starboard  tack,  when  so  near  the  propeller  that  she  could  not  be 
avoided: 

Heldj  That  the  tacking  of  the  schooner,  on  the  evidence,  was  so  short  a 
time  before  the  collision  as  not  to  leave  room  for  the  propeller,  which  had 
taken  measures,  by  porting,  to  go  under  the  schooner's  stern,  as  she  was 
going  east,  to  change  her  course  so  as  to  get  under  the  stem  of  the 
schooner  as  she  was  going  west ; 

That  though  such  change  of  course  by  the  schooner  might  not  have  been  a 
fault,  as  respected  the  other  schooner,  which  she  was  tr3ing  to  avoid,  tliat 
did  not  show  that  she  was  not  in  fault  as  respected  the  propeller ; 

That, the  steamer  was  not  in  fault  in  not  slowing  before  the  schooner  changed 
her  course ;  that  she  took  proper  measures  in  time  to  avoid  the  schooner 
and  stopped  and  backed  as  soon  as  there  was  any  apparent  necessity  for  it; 
and  that  she  was  not  chargeable  with  the  consequences  of  the  coUision. 

* 

Blatchford,  J.  This  is  a  libel  filed  by  The  Pennsylvania 
Railroad  Company,  as  owners  of  the  schooner  Wind,  against  the 
propeller  Amos  C.  Barstow,  to  recover  for  the  damages  sustained 
by  the  libellants,  by  means  of  a  collision  which  took  place  about 
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2  o'clock  A.  M.  on  the  17th  of  April,  1874,  between  the  schooner 
and  the  propeller,  in  the  western  channel  of  Narragansett  Bay, 
between  Oonanicnt  Island  and  the  main  land,  not  far  above  the 
south  end  of  the  island.  The  propeller  was  going  down  the  bay 
and  the  schooner  was  beating  up  against  the  wind.  Although  the 
sky  was  obscured  by  clouds,  and  the  stars  were  not  visible,  it  was 
not  thick  or  foggy,  and  there  was  no  difficulty  in  seeing  the  lights 
of  vessels.  Both  the  prope.ler  and  the  schooner  had  their  proper 
lights  set  and  burning.  While  the  propeller  was  up  the  bay  from 
the  schooner,  and  going  down,  the  schooner,  from  being  on  her 
starboard  tack,  heading  to  the  western  shore,  came  about  under  the 
western  shore  to  her  port  tack  and  stood  over  towards  the  eastward. 
The  wind  was  about  north-east  and  the  schooner's  course  was  about 
east-south-east  The  chaimel  there  is  from  a  mile  and  a  quarter  to 
a  mile  and  a  half  wide. 

The  libel  alleges,  that,  when  the  schooner  had  just  filled  away 
on  such  port  tack,  she  saw  the  propeller's  lights,  bow  and  stem  and 
green  lights,  to  the  northward  and  eastward,  up  the  channel ;  that, 
after  the  schooner  had  kept  on  such  port  tack  for  a  short  distance, 
she  saw  that  she  was  likely  to  collide  with  another  schooner  which 
was  on  the  starboard  tack,  if  both  kept  their  courses ;  that  she  then 
tacked  and  came  on  to  the  starboard  tack ;  that,  when  she  com- 
menced to  make  such  last  tack,  the  propeller  was  more  than  a 
quarter  of  a  mile  to  the  eastward  and  northward  of  the  schooner, 
and  at  a  long  distance  from  her  course  ;  that  the  propeller  had  not 
changed  her  course  when  the  schooner  came  about,  but,  just  as  the 
schooner  was  filling  away  on  such  starboard  tack,  it  was  discovered 
that  the  steamer  had  ported  and  was  rapidly  closing  in  on  the 
schooner  and  her  course;  that  the  propeller  came  on,  still  swinging 
at  a  rapid  rate,  until  very  close  to  the  schooner,  when  her  machin- 
ery stopped  working  but  her  headway  was  still  rapid ;  and  that, 
when  it  was  seen  that  the  propeller  was  evidently  coming  into  the 
schooner,  and  in  order,  if  possible,  to  make  the  blow  a  glancing 
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one,  the  wheel  of  the  schooner  was  kept  hard-arstarboard,  and  the 
swing  was  kept  up  until  she  was  struck  by  the  propeller  heavily, 
head  on,  at  about  amidships,  cutting  into  her  and  causing  her  to 
sink.  The  libel  alleges,  as  faults  on  the  part  of  the  propeller, 
causing  the  collision,  that  she  did  not  have  a  proper  lookout ;  that 
she  did  not  keep  on  her  course  instead  of  porting,  or,  if  any  change 
was  necessary,  d.d  not  starboard  instead  of  porting ;  that  she  did 
not  starboard  after  she  had  ported,  when  she  found  that  the  schooner 
was  standing  in  shore ;  that  she  did  itot  take  the  proper  measures 
in  time  to  avoid  the  schooner;  and  that  she  did  not  stop  and  back 
in  time  to  avoid  the  schooner. 

The  answer  alleges,  that,  afler  the  propeller,  in  going  down  the 
western  channel,  had  passed  Dutch  Island,  she  discovered  a  number 
of  schooners  and  small  sailing  vessels,  most  of  them  on  the  eastr 
wardly  side  of  the  channel,  on  their  course  up  the  bay,  on  the  star- 
board tack,  showing  green  lights,  and  also  discovered  the  libellants' 
schooner  on  her  starboard  tack,  on  the  westerly  side  of  the  channel, 
showing  a  green  light,  and;  soon  thereafter,  nearing  the  west  side, 
changing  to  the  port  tack,  shutting  in  the  green  light  and  showing 
a  red  light ;  that  the  course  of  the  propeller  was  then  south  by 
west;  that  she  was  not  on  the  easterly  side,  but  near  the  middle  of 
the  channel,  and  was  making  her  way  to  the  leeward  of  the  said 
schooners  and  small  saiHng  vessels,  which  were  on  the  starboard 
tack,  having  ample  room  and  time  to  pass  ahead  of  them ;  that  the 
movements  of  the  libellants'  schooner  were  closely  watched  by 
those  on  board  of  the  propeller,  and,  observing  her  progress  fix>m 
the  westerly  side  on  her  port  tack  last  mentioned,  it  was  determined 
to  keep  to  the  starboard,  so  as  to  pass  under  her  stem ;  that,  accord- 
ingly, as  the  schooner  was  nearing  the  centre  of  the  channel,  on 
her  port  tack  last  mentioned,  the  wheel  of  the  propeller  was  put 
hard  to  port,  and  her  course  changed  from  south  by  west  to  west- 
south-west  ;  f  hnt,  if  the  schooner  had  stood  her  tack  out,  or  kept 
on  her  course,  as  she  was  bound  to  do,  the  propeller  would  have 
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pawed  well  under  the  stem  of  the  schooner  and  no  danger  of  col- 
liaian  would  have  been  incurred ;  that,  thereafter,  and  when  the 
achooner,  on  her  port  tack,  had  reached  a  point  about  400  or  500 
feet  ahead  of  the  propeller,  and  one  or  two  points  off  the  port  bow 
of  the  propeller,  she  suddenly,  without  any  apparent  reason,  and 
without  giving  any  signal,  having  ample  room  to  proceed  on  her 
course,  came  about  with  great  rapidity,  changing  her  course  and 
her  tack,  shutting  in  her  red  light,  and  showing  her  green  light  to 
the  propeller ;  that,  inmiediately,  seeing  this  unexpected  change  of 
the  course  of  the  schooner,  orders  were  promptly  given  on  board  of 
the  propeller,  and  promptly  executed,  to  slow,  stop  and  back  her ; 
and  that  the  collision  was  caused  wholly  by  the  negligence  and  un- 
ieamanlike  conduct  of  those  on  board  of  the  schooner,  in  not  keep- 
ing on  her  course  and  standing  out  her  port  tack,  and,  if  there  was 
any.  fear  of  collision  with  the  other  schooner,  in  not  giving  way 
instead  of  going  about,  in  not  porting  her  helm,  after  she  had  made 
her  last  tack,  instead  of  putting  her  helm  hard  to  starboard,  and 
in  not  showing  a  lighted  torch  or  giving  any  signal,  by  lights  or 
otherwise,  of  her  intention  to  change  her  tack,  in  time  to  enable 
those  on  board  of  the  pcopeller  to  understand  her  proposed  move- 
ments. 

The  libel  admits  that  the  schooner  changed  her  course  in  the 
presence  of  the  propeller,  and  went  from  her  port  tack  to  her  star- 
board tack,  after  she  had  seen  the  lights  of  the  propeller,  and 
knew  that  that  vessel  was  a  steamer  coming  down  the  channel. 
But  the  libel  alleges,  that,  when  the  schooner  commenced  to  make 
such  starboard  tack,  the  propeller  was  a  long  distance  from  the 
course  of  the  schooner,  and  had  not  yet  ported  to  go  under  the  stem 
of  the  schooner.  This  allegation  is  not  borne  out  by  the  evidence. 
It  is  clearly  established,  that  the  red  light  of  the  schooner  was  seen 
from  the  propeller  when  the  schooner  was  well  over  to  the  western 
shore,  and  that  the  propeller  then  properly  discharged  her  duty  of 
taking  measures  to  avoid  the  schooner,  by  porting  her  helm,  so  as 
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to  pass  under  the  stem  of  the  schooner.  She  did  this  some  time 
before  the  schooner  left  her  port  tack.  She  would  have  passed 
safely  under  the  stern  of  the  schooner,  if  the  schooner  had  not  sud- 
denly changed  her  course,  and  thrust  herself  on  the  course  of  the 
propeller.  It  is  impossible  to  see  any  fault  in  the  propeller  in  any 
of  the  particulars  alleged  in  the  libel.  Her  lookout  was  adequate, 
because  those  in  her  pilot  house  saw  the  schooner's  red  light  in 
ample  season,  and  watched  it,  and  took  timely  meaflures  to  avoid 
the  schooner.  It  was  proper  for  the  propeller  to  port  and  go  under 
the  schooner's  stern.  It  would  have  been  imprudent  for  her  to 
attempt  to  cross  the  bows  of  the  schooner.  She  was  on  a  swing  to 
starboard,  by  porting,  when  she  discovered  that  the  schooner  had 
starboarded  ;  and,  if  it  were  an  error  of  judgment  for  the  propeller 
not  then  to  starboard,  which  is  not  established,  such  error,  in  an 
exigency  caused  by  the  sudden  movement  of  the  schooner,  cannot 
be  imputed  as  a  fault.  The  propeller  did  take  .proper  measures  in 
time  to  avoid  the  schooner,  and  she  stopped  and  backed  as  soon  as 
there  was  any  apparent  necessity  for  her  doing  so.  This  disposes 
of  all  the  allegations  of  &ult,  contained  in  the  libel.  It  was  not 
incumbent  on  the  propeller  to  diminish  her  usual  speed  until  she 
saw  that  the  schooner  had  changed  her  course. 

The  schooner  may  not  have  been  in  fault,  as  agaiast  the  other 
schooner,  which  it  is  alleged  she  was  attempting  to  avoid  ;  but  that 
does  not  show  she  was  not  in  fault  as  against  the  propeller, 
although  engaged  in  discharging  a  duty  she  was  bound  to  discharge 
towards  such  other  schooner.  She  gave  the  propeller  no  signal,  by 
a  lighted  torch  or  otherwise,  when  she  was  about  to  change  her 
course  suddenly,  before  she  had  run  out  her  tack ;  and,  even  if,  at 
the  last  moment,  she  could  not  avoid  the  other  schooner  by  porting, 
but  was  obliged  to  starboard,  it  is  entirely  clear  that  she  could 
equally  have  avoided  the  other  schooner,  if  she  had  ported  when 
further  away  from  such  other  schooner.  When  on  her  previous 
starboard  tack  she  knew  that  such  other  schooner  was  following  her 
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<m  that  tack,  and  that  it  would  be  her  daty,  on  the  port  tack,  to 
avoid  such  other  schooner. 

The  libel  is  dismissed,  with  costs. 

For  the  libellants,  Beebe,  Wilcox  ^  Hobbs. 

For  the  claimants,  R.  D,  Benedict  and  7.  Sherwood. 


MARCH,  1676. 

IN   THE     MATTER     OF     WILLIAM   L.    ROBINSON, 

A  BANKRUPT. 

OOHnSTOTG  CtADC  OF  DeBTOB.— -BUBDSN  OV  PbOO? . 

A  proof  of  debt. haying  been  filed  by  a  creditor  of  a  bankrupt,  which  the 
register  had  certified  as  satisfactory,  and  the  register  having  issued  an 
order,  on  the  petition  of  the  assignee,  for  the  re-examination  of  the  claim, 
the  creditor  appeared  on  the  return  day  of  the  order,  and  offered  himself 
for  examination  by  the  assignee,  but  declined  himself  to  produce  any 
further  proofs : 

MM,  That  the  creditor  had  conformed  to  the  statute^and  Rules,  and  that  it 
was  the  duty  of  the  assignee,  if  he  wished  to  contest  the  proof  of  debt,  to 
introduce  opposing  evidence. 

The  register  in  this  case  certified  to  the  Court,  that  Matthias 
B.  Valentine,  one  of  the  creditors  of  the  bankrupt,  had  filed  with 
the  register  a  proof  of  claim  against  the  estate ;  that,  upon  the 
petition  of  the  assignee,  the  register  issued  an  order  for  the  re-ex- 
amination of  the  claim ;  that,  on  the  return  day  of  the  order,  the 
assignee  appeared;  that  the  creditor  also  appeared  and  offered  him- 
self to  be  examined  by  the  ossignte  if  the  lattoi  desired,  but  declin- 
ed himself  topi  oduce  any  further  piooie;  that  the  assignee  there- 
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upon  moved  to  expunge  the  claim,  which  motion  was  denied  by  the 
register,  on  the  ground  that  the  creditor  had  produced  su£Scient 
prima  facie  proof  of  the  claim  whereupon,on  request  of  the  assignee, 
the  question  was  certified  to  the  Court.  The  register  gave  his  opinion, 
**that  the  claimant,  having  made  and  filed  a  proof  of  debt  which  is 
certified  by  the  register  as  'satisfactory',  and  having,  on  the  petition 
for  a  re-examination  of  the  claim,  offered  himself  to  be  examined  by 
the  assignee  if  he  wi8hed,had  conformed  to  all  the  requirements  of  the 
statute  and  Rples,  and  it  was  the  duty  of  the  assignee,  if  he  wished 
to  contest  said  proof,  to  introduce  such  opposmg  evidence  as  he  might 
have." 

Blatghfobd,  J.    I  concur  in  the  views  of  the  register. 


APRIL,  187«. 

THE  BRIG  GUISBOROUGH. 

LuN.—AdVAITOSB.— FOBEION  YeSSBL.— MOBTOAGBBS    IN    POBSBfiSIOV. 

P,  the  owner  of  a  British  vessel,  having  agreed  to  sell  her  to  American  citi- 
zens, executed  and  delivered  mortgages  to  them,  it  being  part  of  the  agree- 
ment that  the  title  to  her  should  remain  in  P.  The  mortgagees  took  pos- 
session of  her  and  ran  her,  one  of  them  becoming  master,  and  obtained 
advances  for  her,  in  the  port  where  they  resided,  from  M.,who  had  knowl- 
edge of  the  true  relation  of  the  mortgagees  to  the  vessel : 

Meld,  That  the  vessel  in  the  hands  of  the  mortgagees  was  not  a  foreign  ves- 
sel and  that  M.,  had  no  lien  upon  her  for  his  advances. 

This  was  a  libel  by  the  firm  of  B.  F.  Metcalf  &  Co,,  of  New 
York  city,  to  recover  the  amount  of  advances  made  by  them  for  the 
brig  Guisborough,  on  the  order  of  her  master,  Enos,  in  the  port  of 
New  York,  in  the  year  1873.  The  libellants  alleged  that  the  brig 
was  a  British  vessel  and  that  the  advances  were  made  on  her  credit. 
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Joseph  S.  Eno8  and  Edward  F.  CuUen  appeared  as  claimants  of 
the  vessel  and,  by  their  answer,  alleged  that,  at  the  time  the  advan- 
oes  were  made,  she  was  the  property  of  the  claimants,  who  were 
residents  of  New  York  and  American  citizens,  and  that  the  advan- 
ces were  not  a  lien  on  the  brig,  but  were  famished  on  the  personal 
credit  of  the  claimants. 

It  appeared  in  evidence, that,  in  1872,  one  Potter,a  British  sub- 
ject, agreed  to  sell  the  vessel  to  the  claimants  and  two  others,  also 
American  citizens  and  residents  of  Brooklyn.  In  pursuance  of  this 
agreement  they  paid  Potter  the  price  and  he  gave  them  mortgages 
on  the  vessel  to  more  than  her  full  value,  and  a  power  of  attorney 
to  control  the  vessel,  it  being  a  part  of  the  agreement  that  the  title 
to  the  brig,  ^'  as  a  British  vessel,  was  to  stand  in  Potter."  The 
mortgagees  then  took  possession  of  the  vessel.  Enos  was  appointed 
master  of  her  and  they  ran  the  vessel  as  they  pleased.  The  other 
parties  afterwards  transferred  their  interest  to  the  present  claimants, 
and,  while  the  vessel  was  running  in  this  way,  the  libelhmts  made 
the  advances  which  they  sought  to  recover. 

For  libellants,  R.  D.  Benedict  and  W.  W,  Goodrich. 

For  claimants,  Beebe,  Wilcox  ^  Hobbs. 

Blatghford,  J.  Although  the  legal,  registered  title  to  the 
vessel  was  in  a  British  owner,  yet  the  mortgagees  were  the  equita- 
ble and  beneficial  owners  of  the  vessel  and  were  mortgagees  in  pos- 
session, exercising  ownership  over  the  vessel  and  dealing  with  her 
as  their  own  property.  They  paid  to  Potter  the  money  which  they 
paid  to  him,  not  as  lenders  of  such  money  on  mortgage,  but  as  pur- 
chasers of  the  vessel.  They  paid  him  $4,800  as  the  purchase  price 
of  the  vessel,  while  the  amounts  which  purported  to  be  secured  by 
the  five  mortgages  made  a  total  sum  of  $9,000.  They  took  the 
mortgages  to  protect  their  interests  as  purchasers.  In  their  hands, 
as  purchasers  of  her,  she  was  not  a  foreign  vessel.  It  is  clear,  fix>m 
the  evidence  of  Benjamin  F.  Metcalf,  one  of  the  libellants,  that  he 
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was  aware,  from  his  first  knowledge  of  the  connection  of  the  mort- 
gagees with  the  vessel,  that  they  had  taken  the  control  of  her  as 
owners  and  purchasers,  and  had  taken  the  mortgages,  not  as  eviden* 
ces  of  money  loaned,  But  to  protect  their  interest  as  purchasers  and 
their  control  as  owners,  and  that  their  possession  of  the  vessel  was  a 
possession  of  ownership,  and  not  to  secure  money  loaned.  Under 
these  circumstances,  no  lien  on  the  vessel  arose  out  of  any  of  the 
transactions  of  the  libellants  with  the  mortgagees  or  with  the  master 
of  the  vessel,  and  the  libel  must  be  dismissed,  with  costs. 


APRIL,  1878. 
THE  BARK  HERALD. 

P068E8810N. — Sale  of  Vessel  bt  Mastbb. 

V\rhere  a  vessel,  in  a  foreign  port,  was  in  such  a  condition  that  nothing  better 
could  be  done  for  her  owner  than  to  sell  her,  and  her  master  could  not 
within  a  reasonable  time  have  consulted  with  the  owner,  and  he  called  to 
his  aid  disinterested  persons  of  skill  and  experience,  who,  after  survey, 
advised  her  sale,  the  master  having  no  means  and  no  credit  and  it  not 
being  possible  to  make  the  necessary  repairs  at  that  port,  and  the  master 
thereupon,  acting  in  honesty  and  good  faith,  sold  the  vessel : 

Seldf  That  the  sale  must  be  sustained  and  that  a  libel  for  possession  in 
behalf  of  her  former  owner  must  be  dismissed. 

This  was  a  libel  for  possession.  The  libel  alleged,  that,  in  July, 
1874,  the  libellant  bought  the  bark  Herald  for  £1550  in  England, 
overhauled  her  and  fitted  her  up  at  an  additional  expense  of  £1800, 
and  sent  her  on  a  voyage  to  Colon,  Central  America,  under  the 
command  of  one  Rasmussen,  as  captain;  that  she  was  then  chartered 
by  the  captain  to  go  to  the  Musquito  coast  and  load  mahogany  for 
England  ]  that,  on  that  voyage,  she  received  certain  injuries  and  re- 
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turned  to  Colon  on  Jiniuury  14tb,  1875 ;  that  on  the  next  day  a 
survey  was  held,  when  the  saryeyon  reprated  that  she  was  nnsea- 
worthy  and  could  not  be  repaired  at  Colon,  and  that,  if  she 
ooold,  it  would  cost  more  than  two-thirds  of  her  value, 
and  advised  her  condemnation  and  sale ;  that  she  was 
thereupon  sold,  on  January  28th,  for  $850 ;  that  the  survey  was 
&lse  and  was  procured  by  Rasmussen;  that  Rasmussen  did  not 
communicate  with  the  owner,  although  there  was  telegraphic  com- 
munication between  Colon  and  London,  via  New  York  ;  that  the 
respondent,  Gerhard  Weasels,  who  lived  in  New  York,  afterwards 
bought  the  vessel  for  $1,500,  though  having  reason  to  know  that 
the  condemnation  and  sale  had  been  fraudulently  procured,  and 
brought  her  to  New  York  without  making  any  substantial  repairs 
on  her ;  and  that,  as  soon  as  the  libellant  learned  of  her  arrival  in 
New  York,  he  left  London  and  came  to  New  York  and  filed  this 
libel  at  once,  against  the  bark  and  Gerhard  Weasels,  to  recover  pos- 
session. 

The  respondent  denied  the  allegations  of  the  libeL  The  son  of 
the  respondent,  Henry  B.  Weasels,  claimed  the  vessel  as  owner,  and 
also  denied  all  allegations  of  any  improper  dealing  in  relation  to 
said  vessel,  alleging  that  be  first  heard  of  the  vessel  after  the  sale 
at  Colon,  and  bought  her  firom  the  purchaser  at  such  sale,  she  being 
then  in  an  unseaworthy  condition  and  fifty-seven  years  old;  that  he 
put  some  repairs  on  her  and  sent  her  to  Jamaica  in  ballast  and 
thence  with  a  little  cargo  to  New  York,  where  he  had  commenced 
thorough  repairs  on  her  when  the  libel  was  filed ;  and  that  the 
sale  was  valid  and  passed  a  good  title  to  the  purchaser. 

For  libellant.  Porter^  Lawrey  ^  Stn-en, 
For  claimant  and  respondent,  R.  D.  BenedUd  and  Henry  T. 
Wivg, 

Blatchford,  J.  Within  the  principles  laid  down  by  Hie 
Supreme  Court  in  the  cases  of  The  PcUapsco  Ins.  Co.  y.  Souih- 
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gate  (5  Peters,  620),  The  Sarah  Ann  (13  Id.,  400),  Poift  v. 
Jones  (19  Howard,  157),  and  The  Amelie  (6  WaUace,  18),  I 
think  the  libel  in  this  case  must  be  dismissed.  The  vessel  was  in 
such  a  condition,  and  the  necessity  was  so  urgent,  as  to  justify  the 
sale.  There  was  a  necessity  for  the  sale, within  the  meaning  of  the 
commercial  law,  because  nothing  better  could  be  done  for  the 
owner.  The  honesty  and  good  faith  of  the  master  in  making  the 
sale  are  satisfactorily  shown.  The  master  could  not,  within  a 
reasonable  time,  have  consulted  the  owner,  and  he  called  to  his  aid 
disinterested  perpons  of  skill  and  experience,  competent  to  advise 
him,  and  who,  after  a  survey  of  the  vessel,  advised  her  sale.  He 
was  at  a  great  distance  from  the  owner  and  had  no  direct  means  of 
communication  with  him.  He  had  no  money  and  no  credit,  and  the 
repairs  that  were  necessary  could  not  be  made  at  the  place  where 
he  was.  I  see  nothing  to  impeach  the  good  &ith  of  the  claimant, 
or  of  the  respondent  who  has  answered. 
The  libel  is  dismissed,  with  costs. 


APRIL,  1876. 

IN  THE  MATTER  OF  THE  PETITION  OP  H.  B.  TITUS 
FOR  A  WRIT  OF  HABEAS  CORPUS. 

Habeas     CoBPn8.~JnBi8DioTioN. — Eztbadition     Bbtwebn     Btatbs. — 

Agbnt,— Malioious  Pbosboxttion. 

T.  was  commissioned  by  the  Governor  of  the  State  6f  Arkansas  to  present  to 
the  Governor  of  the  State  of  New  York  a  requisition  for  the  surrender  of  a 
fugitiTe  from  justice  from  Arkansas,  named  McD.,  which  was  based  on  an 
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T.  pRflip:i':«d  :bt  r^^-^s^I  :c  mad  the  scn^Kciictfed  bMfictBHnl 
•o  -Jilt  G-'/r«nBor  of  y^w  Y'jrk.  wb'  :«qi»«2  xo  :h*  fberlif  jf  tbe  cocdSt  of 
Kin^i »  Bttodm£«  fee  Umt  arrac  jf  M'lD.  A=d  kis  ^^livvT  co  T.  as  the  a^ail 
of  tike  Su<e  of  AfttnaM,  TV  sfctf^rt5  vRstcd  M<cD.  in  pcnomoce  of  tbe 
— rtte.  tnt  fc^f 'jf^  he  wu  deJTncd  »  T.  be  wf  lekaaed  from  tiie  cos- 
tody  r4  tbe  ri^Heriff  opon  JL»V«t  omj^as  idraed  br  a  Joscke  of  tbe  Soprane 
Coort  of  tbe  ^tate.  NcD.  tbi^rv^ipr-^  crcnstnccd  a  sd:  ftzrinsl  T.  for 
MiPri'yM  prMer."^:;:!! :  aci  o^jCiir^  from  tbe  Suprene  O^irt  of  the  Sute 
an  orJer  for  tbe  arr^at  of  T.  Beinz  l^M  in  costodj  cader  socb  ordo'  of 
amt,  T.  preaented  a  p^iilr^  to  this  Coon  for  a  kabem»  carpfu^  mX&ag 
forth  tbe  facta  and  ciarming  his  <£9ciiarfe  on  the  gromid  that  be  vss  held 
hi  CQilody  by^  reaaoo  of  acts  coaunhtcd  bj  him  In  panaaace  of  the  lawa 
of  tbe  Uoit^  States  and  which  were  jostified  br  those  lawsc 

BM^  That  tbe  odI j  acts  charged  opofi  T.  were  acts  done  bj  him  as  the  agent 
wppdiaud  by  tbe  EzecotiTe  of  the  State  of  Arfcarwas,  which  acts  were 
thoas  prescribed  by  the  Act  of  Cocgreas  of  1793,  now  §52T8  €i  the 
Re^naed  Btatntes  of  the  United  States: 

That  this  Cooit  therefore  had  JorisdictioD  mider  §753  of  the  Rerised  Statutes 
to  grant  the  writ  of  AaAeas  eorpua  lor  the  purpose  of  inquiring  into  the 
esnse  of  his  restraint; 

That  the  Goremors  of  the  States  and  their  agrats,in  reference  to  the  extradi- 
tion of  fngitires  from  tbe  j'istice  of  a  State,  are  compelled  to  rely  upon 
tbe  Ststntes  of  tbe  United  States  for  anthority  to  do  the  acts  required  there- 
by, and  the  Btatates  of  the  United  States,  when  complird  with,  afford  them 
justification; 

That  the  petitioner  was  therefore  entitled  to  tbe  writ  of  habetu  eorput ; 

That  T.,  wlio  was  rimply  the  messenger  of  the  State  of  Arkansas,  was  not 
bound  to  locA  into  tbe  indictment  on  which  the  requisition  was  founded, 
and  determine  at  his  peril  whether  it  charged  a  crime  within  tbe  meaning 
of  the  laws  of  the  United  States ; 

That  the  arrest  of  XcD.  was  by  order  of  the  GoYemor  of  the  State  of  New 
York;  and  that  whatever T.  bad  dcdie,  in  presenting  the  requisition  to  the 
Governor,  was  only  a  ministerial  act,  for  which  be  was  justified  by  the  direc- 
tion of  tbe  Gtoremor  and  therefore  he  incurred  no  personal  liability ; 

That  the  allegation  of  malice  a^nst  T.  did  not  change  the  case,  so  long  as 
the  acts  done  were  within  the  scope  of  the  authority  conferred  upon  him 
snd  Jnstifled  by  the  biws  of  the  United  States. 
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Bbnbdigt,  J.  The  petitioner,  H.  B.  Titus,  presents  his  peti- 
tion for  a  writ  of  habecLS  corpus^  directed  to  the  sheriff  of  the 
County  of  Elings,  to  the  end  that  he  may  be  discharged  from  the 
custody  of  such  sheriff.  The  facts  upon  which  the  petitioner  bases 
his  demand  for  a  discharge  are  as  follows : 

V  On  the  7th  day  of  November  the  Governor  of.  the  State  of 
Arkansas  commissioned  the  petitioner  to  present  to  the  Governor  of 
the  State  of  New  York  the  requisition  of  the  Governor  of  Arkan- 
sas for  the  surrender  of  a  fugitive  from  justice  from  the  State  of 
Arkansas,  named  Augustine  R.  McDonald,  together  with  a  duly 
authenticated  copy  of  an  indictment  found  against  the  said  McDon- 
ald by  the  Grand  Jury  of  Ashley  County,  Arkansas.  In  pursu- 
ance of  his  commission  and  the  instructions  of  the  Governor  of  the 
State  of  Arkansas,  the  petitioner,  as  such  agent,  presented  said 
requisition,  together  with  said  authenticated  indictment,  to  the 
Governor  of  the  State  of  New  York,  who,  thereupon,  issued 
to  the  sheriff  of  the  County  of  Kings  his  mandate  directing 
the  arrest  of  McDonald,  and  his  delivery  to  the  petitioner,  the 
agent  of  the  State  of  Arkansas  duly  commissioned  and  authorized 
to  receive  said  fugitive,  in  accordance  with  the  laws  of  the  United 
States  in  such  case  made  and  provided.  The  sheriff  of  Kings 
County  on  receipt  of  the  mandate  of  the  Governor  arrested  McDon- 
ald for  the  purpose  of  delivering  him  to  the  petitioner  in  accord- 
ance with  the  terms  of  the  mandate ;  but  before  such  delivery  was  ^ 
made  the  fugitive  was  released  from  the  custody  of  the  sheriff  upon 
habeas  carpus  issued  by  a  Justice  of  the  Supreme  Court  of  the 
State  of  New  York.  After  being  so  released  McDonald  brought 
an  action  for  malicious  prosecution  against  the  petitioner,  and  obtain- 
ed from  the  Supreme  Court  of  the  State  an  order  for  his  arrest,  in 
pursuance  whereof  he  is  now  held  in  custody  by  the  sheriff  of 
Kings  County.  Being  so  detained  in  custody,  he  presents  his  peti- 
tion to  this  Court,  setting  forth  the  above  fSsM^ts,  and  claims  his  dis-  * 
charge  at  the  hands  of  this  Court,  upon  the  ground  that  he  is 
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detained  in  custody  by  reason  of  acts,  committed  by  him  in  pur- 
Boance  of  the  laws  of  the  United  States,  and  which  are  justified  by 
such  laws. 

Notice  of  the  application  having  been  given  to  the  attorneys 
for  McDonald,  at  whose  suit  the  petitioner  is  imprisoned  they  have 
appeared,  and,  in  Opposition  to  the  petition,  deny  the  jurisdiction  of 
this  Court  to  issu  •  the  writ  of  hnbefis  corptfs,  upon  the  ground  that 
the  acts  of  the  petitioner,  which  were  the  foundation  of  the  action 
against  him,  are  not  acts  done  in  pursuiince  of  any  law  of  the 
United  States,and  the  further  ground  that  the  indictment,  present'^! 
to  the  Governor  of  the  State  of  New  York  and  upon  which  he 
issued  his  mandate  to  the  sheriff,  does  not  charge  any  crime  of 
which  the  Grand  Jury  of  Ashley  County,  Arkansas,  could  bike 
cognizance;  whence  it  is  concluded  that  all  the  proceedings 
towards  the  surrender  of  McDonald  were  void,  and  afford  no  justifi- 
cation for  the  petitioner  and  no  foundation  for  the  interposition  of 
this  Court 

By  the  Constitution  of  the  United  States  the  whole  subject 
of  interstate  extradition  is  remitted  to  the  cognizance  of  the 
General  Government.  This  jurisdiction  of  the  government  of  the 
United  States  is  exclusive.  (Prigg  v.  Commonwealth  of  Penn,^16 
Pc/.622.)The  Actof  1793,now  $5278  of  the  Revised  Statutes  of  the 
United  States,  provides  the  method  by  which  such  extradition  is  to 
be  accomplished.  That  statute  authorizes  the  executive  authority  of 
any  State  from  which  a  Aigitive  fi'om  justice  may  havefled,to  demand 
his  return  of  the  executive  authority  of  the  State  to  which  such 
person  has  fled,  upon  producing  to  such  executive  a  copy  of  an 
indictment  found,  or  an  affidavit  made  before  a  magistrate  of  the 
State,  charging  the  person  demanded  with  having  committed  treason, 
felony  or  other  crime,  such  indictment  or  affidavit  to  be  certified  as 
authentic  by  the  Governor  or  Chief  Magistrate  of  the  State  firom 
which  the  person  so  charged  has  fled.  Upon  receipt  of  the  requi- 
sition and  certified  indictment,  the  executive  authority  of  the  State, 
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to  which  such  person  has  fled,  is  authorized  to  cause  him  to  he 
arrested  and  secured,  and  to  cause  notice  of  the  arrest  to  be  given 
to  the  ezecutiye  authority  making  the  demand,  or  to  the  agent  of 
such  authority  appointed  to  receive  the  fugitive,  and  to  cause  the 
fugitive  to  be  delivered  to  such  agent  when  he  shall  appear. 

The  petition  and  nccoropanying  documents  disclose  plainly  that 
the  only  acts  charged  upon  the  petitioner,  and  because  of  which  he 
is  arrested,  are  acts  performed  by  him  as  the  agent  appointed  by 
the  ezjcutive  of  the  State  of  Arkansas  in  pursuance  of  the  com- 
mission issued  to  him  by  such  Governor,  which  acts  are  those 
prescribed  by  the  Act  of  1793  as  above  stated. 

The  case  of  the  petitioner,  therefore,  is  that  of  a  ministerial  offi- 
cer acting  within  the  scope  of  an  authority  conferred  upon  him  by 
the  Governor  of  a  State,  by  virtue  of  the  provisions  of  the  Act  of 
1798,  who,  being  held  in  custody  by  reason  of  such  acts,  applies  for 
his  discharge  from  such  custody  by  virtue  of  the  provisions  of  law 
found  in  Chap.  IS,  Title  18,  of  the  United  States  Revised  Statutes. 

Those  provisions  of  law  make  it  the  duty  of  the  Judges  of  the 
Courts  of  the  United  States  within  their  respective  jurisdictions  to 
grant  writs  of  habeas  corpus  for  the  purpose  of  inquiring  into  the 
cause  of  restraint  of  liberty,  where  a  prisoner  is  in  custody  for  an 
act  done  or  omitted  in  pursuance  of  a  law  of  the  United  States. 
(^758,  U.  S.  Rev.  Stat.)  The  question  therefore  is,  whether  the 
petitioner  is  in  custody  for  acts  intended  to  be  covered  by  $758  of 
the  Revised  Statutes  of  the  United  States. 

It  is  contended,  in  opposition  to  the  petition,  that  acts  performed 
in  and  about  the  surrender  of  fugitives  from  justice  are  not  acts 
done  in  pursuance  of  the  Ijsiws  of  the  United  States,  but  are  the  acts 
of  a  Governor  of  a  State  done  in  discharge  of  his  duty  to  the  State 
and  not  otherwise.  Reliance  is  placed  upon  the  case  of  Common- 
wealth  of  Kentucky  v.  Dennison  (24  How.  p  66)  for  this  posi- 
tion. But  I  do  not  find  the  position  to  be  supported  by  the  author- 
ity referred  to,  nor  do  I  consider  it  tenable  on  principle.    The  case 
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of  Kentucky  y.  Dennison  simply  decides  that  the  Supreme  Court 
of  the  Uuited  States  has  no  power  to  issue  a  mandamus  to  compel 

the  Goyemor  of  a  State  to  cause  the  surrender  of  a  ftigitiye  when 

* 

demanded  by  the  executiye  of  the  State  from  which  he  has  fled. 
The  question  here  raised  could  not  arise  in  that  case,  for  the  reason 
that  in  that  case  the  (}oyernor  of  Ohio  refused  to  act  at  all.  Here 
the  Goyemors  respectiyely  haye  acted,  and  the  acts  performed  are 
those  required  by  the  laws  of  the  United  States  to  be  performed. 

It  seems  clear  that  the  authority  exercised  is  an  authority 
conferred  by  the  laws  of  the  United  States  and  by  no  other  laws. 
The  Supreme  Court  of  the  United  States  in  Prigg  y.  Com-' 
monwealth  of  Penn.,  when  speaking  of  the  Act  of  1793,  say: 
''As  to  the  authority  so  conferred  upon  State  magistrates,  while 
a  difference  of  opinion  has  existed  and  may  exist  still  on  the 
point  in  different  States,  whether  State  magistrates  are  bound 
to  act  under  it,  none  is  entertained  by  this  Court  that 
State  magistrates  may,  if  they  choose,  exercise  that  authority 
unless  prohibited  by  State  legislation."  So  in  Kentucky  y.  Den- 
nison,  where  it  was  argued  that  the  Act  of  1793  must  be  held  to 
speak  only  to  State  authorities,  and  to  leaye  its  execution  wholly  to 
the  authorities  of  the  States  themselyes,  and  therefore  to  be  yoid, 
the  Supreme  Court,  maintaining  the  yalidity  of  the  Act,  declares 
that  the  Act  makes  it  the  duty  of  the  State  Executiye  to  cause  a 
fugitiye  from  justice  to  be  deliyered  up,  and  that  "  as  the  duty  of 
the  Goyemor  of*the  State  where  the  fugitive  was  found  is  in  such 
case  merely  ministerial,  without  the  right  to  exercise  either  execu- 
tiye or  judicial  discretion,  he  could  not  lawfully  issue  a  warrant  to 
arrest  an  individual  without  a  law  of  the  State  or  Congress  to 
authorize  it" 

There  are  no  laws  of  the  State  to  authorize  the  acts  specified  in 
the  Act  of  Congress.  The  Governors  and  their  agents  are  compell- 
ed, therefore,  to  rely  upon  the  Statute  of  the  United  States,  for 
authority  to  do  the  acts  required  thereby,  and  the  statute  of  the 
United  States  affords  them  justification. 
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It  seems  impossible,  therefore,  to  hold  that  when  they  so  act  they 
act  otherwise  than  in  pursuance  of  a  law  of  the  United  States.  In 
so  acting  they  but  discharge  an  absolute  obligation  created  by  a 
law  of  the  United  States  which  they  are  bound  to  perform,  and  for 
which  there  is  no  other  law,  and  their  acts  are  none  the  less  acts 
done  in  pursuance  of  a  law  of  the  United  States,  because,  as  decided 
in  Kentucky  v.  Dennison,  there  is  no  power  in  the  General  6oy- 
ernment  to  use  coercive  measures  to  compel  performance. 

This  view  of  the  scope  of  $753  appears  to  be  in  harmony  with 
the  object  of  the  statute,  which  plainly  is  intended  to  afford  to  all 
persons  arrested  for  acts  done  in  discharge  of  obligations  to  the 
United  States  and  arising  under  the  Constitution  and  laws  thereof, 
a  summary  method  of  obtaining  release  from  unjust  imprisonment 
Certainly  those  are  entitled  to  such  protectiozf  and  are  clearly  within 
the  spirit  of  the  Act,  who  in  conformity  with  a  law  of  the  United 
States,  exercise  that  portion  of  the  delicate  and  important  power 
in  respect  to  fugitives  from  justice  granted  by  the  constitution  to 
the  National  Government,  which  has  been  called  into  operation  by 
the  Act  of  1798 — a  power  of  necessity  belonging  to  the 
National  Government,  but  which  operates  largely,  if  not 
exclusively,  in  the  interest  of  harmony  between  the  States. 

Entertaining  these  views,  which  find  support  in  the  case  of 
Smith,  (8  Mahon  p.  131,)  I  am  bound  to  hold  that  the  petitioner 
is  entitled  to  require  of  this  Court  a  writ  of  habeas  corpus,  to  the 
end  that  an  enquiry  be  had  into  the  causes  of  the  restraint  of  his 
liberty. 

A  further  question  presented  by  the  petition  has  been  discussed 
upon  this  motion  and  may  here  be  decided.  It  arises  out  of  the 
matter  charged  in  the  indictment,  which  accompanied  the  requisition 
of  the  Governor  of  Arkansas  and  disclosed  the  judicial  proceeding 
in  Arkansas  upon  which  the  surrender  of  the  fugitive  was  demanded. 

The  contention  upon  the  indictment  is,  that  it  is  an  indictment 
found  by  the  Grand  Jury  of  Ashley  County,  Arkansas,  and  under- 
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takw  to  ehiige  McDonald  with  a  crime  noi  cogniabk  by  any 
Cooit  of  the  State  of  AAiiwm,  the  chaige  bemg  rabocnatiaQ  of 
perjnryy  committed  within  sneh  State,  io  proenring  ooe  Martin  to 
commit  wilfol  perjury  within  said  State  befixe  a  United  States 
Commiflrioiiery  in  a  deposition  taken  by  soch  Commisrioiier  to  be 
naed  in  an  action  then  pending  between  said  McDonald  and  the 
United  States.  This  indictment,  it  is  said,  is  foid,  because  it  charges 
no  crime  within  the  jurisdiction  of  a  Grand  Jory  of  the  State  of  Ar- 
kansss,  and  renders  all  the  proceedings  taken  in  regaid  to  the  snr- 
reoder  of  the  fbgitiTe,  Toid — ^whence  it  is  eonclnded  that  the  acts 
perfismed  by  the  petitioner  cannot  be  held  to  be  acts  done  in  porsii- 
ance  of  a  law  of  the  United  States. 

Bat  I  cannot  accede  to  this  yiew.  If  it  be  troe  that  it  is  com- 
petent fin*  this  Court  to  look  into  the  indictment  transmitted  by  the 
(jofcmor  of  Arkansas  and  anthoiticated  by  him,  and  if  this  Goort 
can  be  called  npcm  to  determine  whether  a  crime  has  been  charged 
therein  in  the  manner  required  by  the  laws  of  the  State  of  Arkan- 
sas, and  whether,  as  matter  of  law,  subornation  of  perjury  com- 
mitted within  the  Stete  of  Arkansas  can  by  the  laws  of  the  State 
of  Arkansas  be  made  an  oflknce  against  the  laws  of  that  State, 
when  the  perjury  is  committed  before  a  United  States  Oommisaioner 
in  a  deposition  taken  to  be  used  in  a  Ciourt  of  the  United  States,  still 
it  cannot  be  that  the  petitioner,  who  is  simply  a  messenger  of  the 
Governor  of  the  Stete  of  Arkansas,  and  who  is  not  alleged  to  haTO 
done  otherwise  than  is  required  by  his  commisaion,  was  bound  to 
look  into  the  indictment^  and  required  at  his  peril  to  determine 
whether  it  charged  a  crime  within  the  meaning  of  the  laws  of  the 
United  Stetes.  The  petitioner  did  not  arrest  the  fbgitiTe  nor 
demand  his  arrest  The  arrest  was  made  by  directioQ  of  the  Qot- 
emor  of  the  Stete  of  New  York,  upon  the  demand  of  the  QoTemor 
of  Arkansas.  And  if  there  can  be  said  to  have  been  anything  done 
by  the  petitioner  in  respect  to  the  arrest  of  the  fugitiTS,  which  could 
render  him  liable  in  an  action  for  malicious  prosecution,  his  acte  are 
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plainly  ministerial  and  he  is  justified  therefor  by  the  directions  of 
the  Governor. 

The  jurisdiction  of  the  Executive  of  the  State  over  the  subject 
matter  is  clear,  and  the  petitioner  has  done  no  more  than  is  pre- 
scribed to  be  done  bj  the  laws  of  the  United  States,  acting  under 
the  directions  of  the  Executive,  who,  bj  the  same  law,  was  author- 
ized to  give  such  direction.  No  personal  liability  was  therefore 
incurred. 

Nor  is  the  case  changed  by  the  allegation  that  the  motives 
actuating  the  petitioner  were  malicious.  So  long  as  the  acts  done 
were  within  the  scope  of  the  authority  conferred  upon  him  and  just- 
ified by  the  laws  of  the  United  States,  it  matters  not  what  feelings 
the  petitioner  entertained  towards  the  fugitive,  nor  what  result  he 
hoped  would  follow  firom  the  action  taken  by  the  Governor  of  the 
State. 

My  determination  therefore  is,  that  the  petitioner  is  entitled  to- 
his  writ  of  habeas  corpus  as  prayed  for. 

For  petitioner,  John  J.  Allen  and  Chas.  A,  Ray, 
In  opposition,  Sullivan,  Kobbe  ^  Fowler. 
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ft 

Witness.— PEiviLEQE.—CBnaNATioN. 

It  having  been  testified  in  bankruptcy  proceedings,  that  the  bankrupt  had 
lost  a  large  sum  of  money,  a  short  time  before  his  bankruptcy,  in  a  gamb- 
ling-hoiwe  kept  by  B.  and  M.  at  No..  16  West  34th  Street,  New  York,  B. 
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and  M.  were  summoned  to  appear  before  the  Register  for  examination. 
The  question  was  put  to  B.:  **  What  year  vras  it  you  removed  from  No.  16 
West  d4th  Street  ?"  B.  refused  to  answer,  on  the  ground  that  the  answer 
to  the  question  would  tend  to  criminate  him.  The  question  was  put  to 
M.:  "Did  you  ever  reside  at  No.  16  West  d4th  Street?"  M.  refused  to 
answer  on  the  same  ground  : 
Held,    That  the  witnesses  were  privileged  from  answering  the  questions. 

In  this  case  the  Register  certified  that  a  witness  had  testified 
before  him  that  one  Samuel  E.  Briggs  and  one  Charles  N.  Moodj 
were  the  keepers  of  a  gambling-house  at  No.  16  West  24th  Street, 
in  the  city  of  New  York ;  that  the  above  named  bankrupt  had 
lost  at  gaming,  in  said  house,  over  $80,000,  which  he  had  paid  to 
Briggs  and  Moody  a  short  time  before  the  adjudication  of  bank- 
ruptcy; that  thereafter  a  summons  was  issued  by  the  Register 
requiring  Briggs  and  Moody  to  come  before  him  for  examination ; 
and  that,  they  haying  been  sworn,  the  following  question  was  put  to 
the  witness  Briggs :  "  What  year  was  it  you  remored  from  No.  16 
West  24th  Street?"  who  answered,  that,  firom  the  previous  exami- 
nation of  witnesses,  he  perceived  that  he  was  charged  with  partici- 
pation in  a  gambling  transaction,  which,  if  true,  exposed  him  to  a 
criminal  prosecution  under  the  laws  of  the  State  of  New  York, 
and  he  declined  to  answer  any  question  on  the  subject,  on  the 
ground  that  the  answer  to  the  question  now  put  might  tend  to 
expose  him  to  such  criminal  prosecution  and  criminate  him.  The 
Register  further  certified,  that  the  following  question  was  put  to 
the  witness  Moody :  "  Did  you  ever  reside  at  No.  16  West  24th 
Street?"  that  he  made  the  same  answer  as  the  witness  Briggs; 
and  that  the  Register  thereupon,  on  request,  certified  to  the 
Court  the  question,  whether  the  witnesses  should  answer,  with 
his  opinion  that  the  witnesses  should  be  required  to  answer  the 
questions. 

Blatchford,  J.  I  think  that  the  witnesses  were  privileged 
from  answering  the  questions. 
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OoouPATioN  OF  Real  Estate  by  AssieNSB  in  Bankstjptot. — Rent. 

Bankrupts,  at  the  time  of  their  bankruptcy,  were  in  the  occupation  of  prem- 
ises, on  which  were  an  engine  and  some  rice-cleaning  machinery. '  After 
the  adjudication  of  bankruptcy,  which  was  on  December  2dd,  1874,  the 
assignee  took  possession  of  this  property,  which  remained  on  the  premises 
till  November  following,  when  it  was  sold  by  the  assignee.  The  landlord 
then  petitioned  to  be  allowed  for  the  use  and  occupation  of  the  premises, 
and,  on  a  reference  to  the  Register,  he  gave  evidence  to  show  that  the  fair 
rental  value  of  the  premises  was  $600  a  year,  and  claimed  compensation  at 
that  rate.  The  assignee  gave  evidence  that  the  value  of  the  premises,  as 
a  store  house  for  the  property,  was  $200.  The  Register  reported  in  favor 
of  the  payment  of  that  sum  by  the  assignee  to  the  landlord,  for  the  use 
and  occupation  of  the  premises : 

HM^  That  the  estate  in  bankruptcy  should  make  compensation  for  the  use 
and  occupation  of  the  premises,  to  the  extent  that  the  estate  had  been 
benefited  thereby,  and  that  the  report  of  the  Register  should  be  confirmed. 

This  case  came  before  the  Court  on  a  petition  bj  Moses  S. 
Reach,  owner  of  premises  in  Furman  Street,  Brooklyn,  to  be  paid 
for  the  use  and  occupation  of  those  premises  from  the  date  of  the 
adjudication,  December  23d,  1874,  to  the  following  November.  The 
matter  being  referred  to  the  Register,  it  appeared,  bj  the  evidence 
adduced  before  him,  that,  at  the  time  of  the  adjudication,  the  premis- 
es were  in  the  occupation  of  the  bankrupts,  in  their  business  of  deal- 
ing in  rice,  for  cleaning  rice,  they  having  therein  a  large  amount  of 
machinery,  and  a  steam  engine  which  they  used  in  their  business ; 
and  that  the  assignee,  on  his  appointment^took  possession  of  the  prop- 
erty, which  remained  in  the  premises  till  it  was  sold  by  the  assignee 
in  November,  1875,  for  $1,000.  The  landlord  gave  evidence  to  show 
that  the  rental  value  of  the  premises  was  $600  a  year,  and  claimed 
to  be  paid  at  that  rate.    The  assignee  gave  evidence  that  the  value 
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of  the  premiaeB,  as  a  store  house  for  the  machinerj,  was  $200.  The 
Register  reported  in  &vor  of  the  payment  of  $200  to  the  petitioner, 
and  gare  the  following  opinion: 

'^The  undersigned  considers  that  the  estate  in  bankruptcy  of  a 
bankrupt  is  not  chargeable  for  the  use  and  occupation  of  a  store  or 
other  premises,  unless  the  purposes  of  the  estate  require  the  use  and 
occupation  of  such  premises,  and  then  that  the  compensation  for  such 
use  and  occupation  is  to  be  measured  by  their  benefit  and  value  to 
the  estate.  Where  rent  is  in  arrear,  the  landlord  has  it  in  his  power, 
at  any  time,  to  put  an  end  to  the  occupation  of  the  premises  by  the 
bankrupt  or  by  the  marshal  or  assignee  or  other  officer  of  the  Court. 
If  he  is  dissatisfied  with  the  prospect  of  an  award  of  compensation 
for  the  use  of  his  premises  for  the  purposes  of  the  estate  in  bank- 
ruptcy,he  may  generally  have  his  remedy  by  summary  proceedings, 
under  the  statute.  At  any  rate,  unless  under  an  order  of  the 
Court  after  the  filing  of  the  petition  by  or  against  the  bankrupt, 
there  cannot  be  a  contract,  express  or  implied,  to  bind  the  estate  of 
the  bankrupt  to  pay  rent,  because  the  parties  who  are  to  pay  rent, 
the  creditors  or  others  interested  in  the  estate  of  the  bankrupt,  are 
not  parties  to  the  contract.  The  assignee  in  bankruptcy  is  not  the 
agent  of  those  parties  to  enter  into  any  contract. 

''The  property  of  the  estate  of  the  bankrupts  in  the  building  for 
the  use  and  occupation  of  which  the  claim  against  the  estate  of  the 
bankrupts  is  made  in  the  present  case,  produced,  on  the  sale  by  the 
assignee,  the  sum  of  about  one  thousand  dollars.  The  landlord  asks 
firom  the  estate  of  the  bankrupts,  for  the  use  and  occupation  of  his 
premises  for  the  storage  of  this  property,  the  sum  of  five  hundred 
dollars.  It  is  plain  that  it  would  be  a  reproach  upon  the  adminis- 
tration of  the  law  to  allow  fifty  per  cent,  of  the  value  of  the  prop- 
erty of  the  bankrupts  merely  for  taking  care  of  it 

''If,  by  leaving  property  of  the  estate  of  the  bankrupt  on  the 
premises,  or  by  advertising  the  lease  for  sale,  the  assignee  incurs  a 
liability  for  rent,it  is  a  personal  liability,  and,if  there  is  a  lease,  the 
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liabilitj  of  the  bankrapts,  upon  the  covenants  of  the  lease,  for  rent 
accruing  after  the  filing  of  the  petition,  will  not,  it  is  believed,  be 
discharged  by  his  discharge  in  the  proceedings  in  bankruptcy. 

''It  is  right,  however,  that  the  estate  in  bankruptcy  of  the  bank- 
rupts should, to  the  extent  that  the  estate  has  been  benefitted  by  the 
use  and  occupation  of  the  premises,make  compensation  for  such  use 
and  occupation.  Upon  the  evidence  on  this  reference,  the  reason- 
able amount  of  such  compensation,  is,  in  the  judgment  of  the  under- 
signed, the  sum  of  two  hundred  dollars.  The  undersigned  has 
accordingly  reported  that  sum  as  an  allowance  for  such  compensa- 
tion." 

Blatchfobd,  J.  I  concur  in  the  foregoing  opinion  of  the 
Register. 
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Examination  of  Bankrupt. — Poweb  of  Rkgistkb. 

On  a  meeting  of  creditors  in  composition  proceedings,  while  the  register 
may  fix  a  day  before  which  the  vote  shall  not  be  taken,  he  has  not  the 
power,  while  the  debtor  is  under  examination  and  the  inquiries  made  of 
him  are  not  irrelevant,  to  limit  the  inquiry,  or  to  prescribe  a  time  at  which 
it  must  be  terminated. 

The  Register  certified  to  the  Court,  in  this  case,  that,  in  the  pro- 
ceedings, which  were  in  composition,  and  in  which  the  first  meeting 
was  called  and  continued  bj  several  adjournments,  several  days 
being  occupied  in  taking  the  examination  of  one  of  the  debtors,  he 
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hid  been  reqoested  to  lenninate  the  iDquiry  or  to  state  to  the 
ezamining  creditor  that  the  inqiiirieB  proposed  to  be  submitted  by 
him  to  the  debtors  most  be  omcladed  bj  a  certain  day ;  and  he 
gave  his  opinion,  that,  while  he  might  fix  a  day  before  which  the 
▼ote  would  not  be  taken,  he  had  not  any  authority,  so  long  as  the 
inquiries  made  of  the  debtor  under  examination  were  not  irrelevant, 
to  limit  the  inquiry  or  to  prescribe  a  time  at  which  it  must  be  ter- 
minated. 

Blatchiord,  J.    I  concur  in  the  views  of  the  Register. 
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THE  STEAMBOAT  SHADY  SIDE. 

CoLUBiON  AT  Pier.— Fog.-— Speed. 

The  steamtug  M.  backed  from  a  bulkhead  oat  into  a  slip  in  the  East  River 
alongside  of  a  brig  which  was  lying  alongside  of  the  pier  at  one  side  of  the 
slip,  to  take  her  in  tow.  The  morning  was  foggy.  The  steamboat  S., 
coming  ap  the  East  River  near  the  piers,  miscalculated  her  position  and 
ran  into  the  M.  which  was  at  the  time  inside  of  the  end  of  the  piers : 

Seld,  That  the  8.  was  running  at  too  great  a  rate  of  speed  in  the  fog,  and 
was  out  of  her  proper  place,  and  that  she  was  respo  nsible  for  the  damages. 

This  was  a  libel  by  George  S.  Townsend,  owner  of  the  steam- 
tug  Mary,  to  recover  the  damages  sustained  by  her  in  a  collision 
with  the  steamboat  Shady  Side,  which  occurred  on  the  16th  of 
March,  1875.  The  libel  alleged,  that  the  tug  was  in  a  slip  in  the 
East  River  between  the  foot  of  Jackson  and  the  foot  of  Gouvemeur 
Streets,  in  New  York  city ;  that  she  backed  firom  the  bulkhead  to 
come  alongside  of  a  brig  which  was  lying  on  the  lower  side  of  the 


MAY,  1876.  425 


The  Steamboat  Shady  Side. 


Jackson  Street  pier,  for  the  purpose  of  taking  her  in  tow;  and  that 
the  Shady  Side  came  up  the  East  River  close  to  the  Gouvemeur  St. 
pier,  and.  instead  of  keeping  on  up  the  river,  headed  into  the  slip 
and  struck  l!he  port  side  of  the  tug,  head  on,  injuring  her  so  that  she 
sank.  The  answer  alleged,  that  the  morning  was  very  foggy,  so  that 
it  was  not  safe  for  the  Shady  Side,  as  she  was  bound  on  a  regular 
trip  from  Fulton  Street  to  Morrisania,to  keep  the  middle  of  the  river, 
on  account  of  the  danger  of  meeting  ferry-boats ;  that,  accordingly, 
she  was  running  slowly  up  the  river  near  the  New  York  piers, 

• 

keeping  a  good  lookout  and  blowing  her  whistle,  when  suddenly  a 
tug  was  seen  backing  rapidly  out  of  the  slip  in  question  ;  and  that 
the  tug  backed  across  the  bows  of  the  Shady  Side  and  was  struck 
by  her  before  the  Shady  Side  could,  with  all  diligence,  be  stopped. 

For  libellant,  Beebe,  Wilcox  ^  Hobbs. 

For  claimant,  D,  ^  T.  McMahon, 

Blatchford,  J.  I  deem  it  satisfactorily  established  that  the 
tug  was  not,  as  to  any  part  of  her,  outside  of  the  end  of  the  Jackson 
Street  pier  at  any  time  prior  to  the  collision.  The  testimony  of  the 
witness  Pearson,  on  the  Martha,  is  more  reliable  than  that  of  any 
of  the  witnesses  on  the  part  of  the  steamboat,  and  his  evidence, 

■ 

added  to  that  of  the  other  witnesses  for  the  libellant,  is  controlling 
on  that  point.  That  being  so,  the  tug  was  entirely  out  of  the  way 
of  any  course  which  the  steamboat  was  entitled  to  take  or  was  in- 
tending to  take,  and  was  without  fault.  She  was  in  a  position 
which  gave  to  her  the  benefit  of  the  rule  established  in  the  cases  of 
The  Granite  Stale  (3  Wallace,  310),  and  The  Bridgeport  (14 
/i.,  116).  The  steamboat  was  proceeding  at  too  great  speed  in  the 
fog,  and  manifestly  did  not  know  where  she  was  with  accuracy.  She 
was  heading  in  for  the  piers,  but,  in  the  fog,  she  headed  in  at  a 
greater  angle  than  she  supposed  she  was  making.  She  thought  she 
was  heading  for  a  point  outside  of  the  end  of  the  Jackson  Street  pier, 
while,  in  fact,  at  the  time  she  discovered  the  tug  ahead  of  her,  she 
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was  beading  further  inshore.    The  resalt  was,  that  sbe  hit  the  tog 
when  the  tng  was  inside  of  the  end  of  the  Jackson  Street  pier. 

The  libellant  must  have  a  decree,  with  a  reference  to  ascertain 
the  damages  sustained  by  him. 


(&mttm  Sij^triiCt  of  §m  ^$xk. 
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THE  STEAMSHIP  BENEFACTOR* 

CoLUBiON   AT   Sea. — Stbamzb  and  Schoonsb.— Choiob   of   Dangxbovs 

CouBSK.— Changs  In  Extbkmib. 

A  Bteamor  and  a  schooner  came  in  collision  in  broad  daylight  in  the  Atlantic 
Ocean,  off  Squam  Beach.  The  schooner  was  bound  up  the  coast,  close- 
hauled  on  the  port  tack,  heading  about  North  by  West  and  running  about 
eight  miles  an  hour.  The  steamer  was  running  down  the  coast  about  ten 
miles  an  hour.  Each  vessel  sighted  the  other  several  miles  off.  The 
steamer  claimed  that  she  had  shaped  her  course  to  pass  inshore  of  the 
schooner  and  would  have  passed  her  in  safety,  if  the  schooner  had  not, 
when  the  vessels  were  a  short  distance  apart,  luffed  up  across  her  bow. 
It  appeared  that  she  would  have  passed  not  more  than  thirty  or  forty  feet 
off.  The  steamer  struck  the  schooner  on  her  starboard  quarter,  and  she 
sank  in  about  five  minutes  and  was  a  total  loss  with  her  cargo  : 

Heldy  That  it  was  doubtful  whether  the  schooner  did  attempt  to  luff,  but  if 
she  did,  it  was  only  a  change  in  extremis; 

*This  case  was  affirmed  by  the  Circuit  Court  on  appeal 
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That  the  cause  of  the  collision  was  the  fault  of  the  steamer  in  endeayorins^  to 
pass  ahead  of  the  schooner,  and  so  close  to  her.  Having  made  choice  of 
so  dangerous  a  mode  of  passing,  it  made  no  difference  whether  she  mis- 
judged, by  so  slight  a  distance,  or  whether  the  schooner,  by  a  like  mis- 
judgment,  thought  the  steamer  was  not  going  to  clear  her,  and,  at  the  last 
minute,  luffed; 

That  the  steamer  was  liable  for  the  damages. 

On  February  26th,  1875,  a  collision  occurred  about  two  miles 
off  Squam  Beach,  on  the  New  Jersey  coast,  between  the  steamship 
Benefieustor  and  the  schooner  Susan  Wright,  whereby  the  latter  with 
her  cargo  was  lost.  The  owners  of  the  vessel  and  of  the  cargo  filed 
separate  libels  to  recover  the  damages,  which  libels  were  consolidated 
by  order  of  the  Court.  The  collision  took  place  about  ten  o'clock  in 
the  morning.  The  schooner  was  coming  up  the  coast,  heading  about 
North  by  West,  close-hauled  on  her  port  tack,  and  the  steamer  was 
going  down  the  coast,  intending  to  pass  inside  of  the  schooner,  their 
courses  crossing  at  a  slight  angle.  The  schooner  was  struck  on  the 
starboard  quarter  by  the  steamer  and  sank  in  about  five  minutes. 

For  libellants,  JR.  D.  Benedict,  C  A.  Thoeed  and  Beebe,  Wil- 
cox 4*  Hobbs. 

For  claimants,  Owen  ^  Gray. 

m 

Benedict,  J.  These  are  actions  to  recover  of  the  steamship 
Benefactor  the  sum  of  $145,11300  for  the  loss  ot  the  schooner 
Susan  Wright  and  her  cargo,  lost  in  a  collision  which  occurred 
between  these  two  vessels  on  the  26th  of  February,  1875.  The 
place  of  the  collision  was  off  Squam  Beach,  about  two  miles  off 
shore.  The  time  of  the  collision  was  about  ten  o'clock  in  the  morn- 
ing. The  weather  was  fine  and  clear.  Inhere  were  no  vessels  near 
to  interfere  with  die  navigation.  The  steamer  was  bound  outward 
from  New  York,  running  some  ten  knots  an  hour,  and  the  schooner 
was  bound  to  New  York,  running  eight  knots,  close-hauled  upon 
the  wind,  which  was  West  to  West-Nortb-West.      Each  vessel  was 
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seen  by  the  other  at  the  distanoe  of  some  miles,  and  there  waB  noth- 
ing to  prevent  their  passing  each  other  in  safety.  They  came 
together  without  slackening  their  speed — and  the  schooner  nnk 
ahnost  immediately  with  her  yaloable  cargo. 

On  the  part  of  the  steamer,  it  is  charged  that  the  steamer  saw 
the  schooner  approaching  her  course  and  ported  her  helm  to  pass 
inshore  of  her ;  that  the  schooner  then  also  ported  and  the  vessels 
npon  these  courses  would  have  passed  each  other  in  safety,  but  that, 
as  the  vessels  neared  each  other,  the  schooner  suddenly  luffed  across 
the  bows  of  the  steamer,  whereupon  the  steamer  bore  away  at  once, 
let  go  her  spanker  and  stopped  her  engine,  but  had  not  time  to 
avoid  the  schooner. 

Upon  the  evidence  there  is  great  room  to  doubt  whether  an 
effort  was  made  to  luff  the  schooner,  as  is  charged  by  the  steamer. 
If  such  an  effort  was  made,  it  was  at  the  last  moment,  and  when 
little  or  no  change  in  the  course  of  the  schooner  could  have  been 
effected,  and  it  was  in  extremis. 

The  fault  causing  the  collision  was  the  fault  of  the  steamer  in 
attempting  to  pass  ahead  of  the  schooner  and  so  close  to  her.  When 
the  vessels  neared  each  other,  the  course  of  the  steamer,  as  the  pilot 
on  the  schooner,  who  is  called  as  a  witness  by  the  steamer,  judges, 
would  have  carried  her  from  30  to  40  feet  clear  of  the  schooner. 
There  was  no  necessity  for  thus  ^'shaving"  the  schooner  and  it  was 
highly  improper  so  to  do.  The  steamer  having  chosen  such  a 
dangerous  course,  it  matters  not  whether  she  misjudged  her  ability 
by  forty  feet  and  so  ran  into  the  schooner,  or  whether  the  schooner, 
by  reason  of  a  similar  misjudgment,  was  led  to  suppose  that  the 
steamer  could  not  clear  h^r,  and,  at  the  last  moment,  luffod. 

A  steamer  has  no  right  under  circumstances  like  these  needlessly 
to  place  herself  in  such  close  proximity  to  a  sailing  vessel  that  the 
error  of  a  moment  will  bring  destruction. 

There  must  be  a  decree  for  the  libellants,  with  an  order  of  refer- 
ence to  ascertain  the  amount  of  the  loss. 
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JAMES  E.  THURBER  vs,  THE  SLOOP  FANNIE, 
ALONZO  E.  SMITH  AND  ALFRED  SMITH. 


PosBXseioN. — JuBisDicTioN. — ^Masitimx  Tobt.— Absxnos  op  Bill  of  Saul^ 

Enbollmxnt.  — Costb. 


A.  E.  S.  being  the  owner  of  a  sloop*  which  had  never  been  enrolled  or  regis- 
tered, sold  her  to  T.  Part  of  the  purchase  money  was  paid ;  and  it  was 
agreed  that  A.  E.  S.,  who  hail  no  bill  of  sale  for  the  sloop,  should  procure 
one  from  her  former  owner,  and  should  then  give  one  to  T.,  who  should 
then  give  him  a  mortgage  on  her  for  $200.  T.  took  possession  of  the 
sloop  and  ran  her  for  nearly  a  year,  during  which  time  she  was  repaired 
and  altered  under  the  direction  of  T.  by  A.  E.  S.,  who  was  a  ship-builder, 
materials  belonging  to  T.  being  put  into  her.  A.  E.  8.  obtained  his  bill 
of  sale  but  never  tendered  one  to  T.,  nor  demanded  the  mortgage.  Nearly 
a  year  after  the  sale,  A.  E.  8.  forcibly  took  possession  of  the  sloop  while 
on  navigable  waters,  and  thereafter  sold  her  to  H.  who  put  A.  8.  in  charge 
of  her,  as  master.    T.  filed  a  libel  to  recover  possession : 

JEfeldf  that  the  Court  had  jurisdiction  of  the  action,  although  T.  had  no  bill 
of  sale: 

That  the  sale  by  A.  E.  8.  to  T.  was  not  conditional,  but,  if  it  were,  the  con- 
dition had  been  waived  by  the  acts  of  the  parties : 

That,  as  the  vessel  was  never  enrolled  or  registered,  the  provisions  of  §4102 
of  the  Revised  Statutes  of  the  United  States  were  not  applicable : 

That  the  forcible  taking  possession  of  the  vessel  by  A.  E.  8.  was  a  maritime 
tort,  and  gave  him  no  title ;  and  that,  having  none  himself,  he  could  con- 
vey none  to  H. : 

That  one  mode  of  redressing  the  tort  committed  by  A.  E.  8.  was  to  reinstate 
the  libellant  in  the  possession  of  his  vessel ;  and  that,  therefore,  the  sub- 
ject of  the  action  was  maritime,  and  none  the  less  so,  because  A.  E.  8.  had 
passed  the  property  to  a  third  party : 

That,  if  the  question  were  simply  one  of  title,  the  jurisdiction  of  the  Admi- 
ralty would  still  attach ; 
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Thst  the  libellflDi  mmt  therefore  hare  a  decree  for  the  poMcarion  of  the  rea- 
•et,  with  ooata  againat  H.  alone ;  and  that,  aa  no  decree  for  damagea  waa 
aaked  againat  A.  E.  8.,  and  he  waa  not  in  poaseasion  of  the  TesKl  at  the 
time,  the  liltel,  aa  against  him,  would  be  dismissed  witlioat  coats. 

The  case  of  The  John  Jay  (17  Ho^.  309)  distinguished. • 

BiKiDiCT,  J.  This  18  a  caiue  of  poaaeaBioii.  The  libel  avers 
that  in  April,  1875,  the  libellant,  James  E.  Tharber,  being  then 
in  the  peaceful  posaeasicNi  of  the  sloop  "  Fannie  "  as  the  sole  owner 
thereof,  one  Alonzo  E.  Smith,  accompanied  bj  others,  armed  with 
pistols,  on  the  navigable  waters  of  the  United  States,  and  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States, 
forcibly  and  wrongfully  took  said  vessel  from  the  libellant^  and  now 
wrongfully  detains  the  same  by  the  defendant,  Alfred  Smith,  acting 
under  his  directions.  Process  having  been  issued,  citing  the  said 
Alonzo  £.  Smith  and  Alfred  Smith  to  appear  and  answer  the  said 
libel,  and  also  directing  the  seizure  of  said  vessel,  and  that  all  per- 
sons interested  therein  be  cited  to  appear,  Alonzo  E.  Smith 
appeared  and  made  answer,  denying  the  averments  of  the  libel,  and 
setting  forth  that,  about  the  first  day  of  September,  1873,  he  was 
the  owner  of  that  vessel  and  in  possession  thereof  and  continued  in 
possession  and  ownership  thereof  until  the  8th  day  of  June,  1875, 
when  he  sold  the  vessel  to  one  Henry  Herrman.  In  addition. 
Smith  sets  forth  certain  &ct8  in  respect  to  an  agreement  with  the 
libellant  for  a  sale  of  the  vessel  to  the  libellant,  which  agreement 
he  avers  was  not  performed  by  the  libellant.  He  also  avers  that 
he  was  in  possession  of  the  paper  title  of  the  vessel,  and,  never 
having  delivered  the  same,  he  was,  as  he 'claims,  entitled  to  the 
actual  possession  of  her,  and  therefore  he  retook  the  possession  of 
said  vessel  from  the  libellant,  and  thereafter,  in  good  faith,  and 
after  his  said  possession  had  been  acquiesced  in,  he  sold  and  deliv- 
ered her  with  the  paper  title  to  Henry  Herrman,  who  thereupon 
took  possession  thereof;  which  said  sale  and  delivery,  as  averred, 
was  known  to  the  libellant,  and  acquiesced  in  by  him. 

*liut  Hce  the  case  of  The  Amelia  (6  Ben.  4  7S)  which  was  affirmed  by  the  Circuit  Court. 
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Alfred  Smith  also  appeared  and  made  answer,  denying  all  the 
averments  of  the  libel,  except  the  fact  that  he  was  in  possession  of 
the  vessel,  and  averred  that  he  was  master  in  charge  thereof,  under 
^e  employment  of  Henry  Herrm^n. 

Henry  Herrman  also  intervened  for  his  interest  in  said  vessel, 
and  filed  a  claim  thereto  and  an  answer,  in  which  he  sets  up  that  he 
is  the  only  true  and  lawful  owner  of  the  vessel  by  purchase  from 
Alonzo  E.  Smith,  then  the  owner  and  in  possession  of  the  said  vessel, 
which  purchase,  the  claimant  avers,  was  in  good  faith  without  any 
knowledge  that  the  libellant  pretended  to  claim  any  interest  in  the 
vessel.  He  also  avers  that  the  libellant  knew  of  and  acquiesced  in 
the  possession  of  said  vessel  by  said  Alonzo  E.  Smith. 

The  cause  coming  on  to  be  heard  upon  these  pleadings,  a  sale 
and  delivery  of  the  vessel  by  Alonzo  E.  Smith  to  the  libellant  on 
June  8th,  1874,  was  duly  proved.  It  was  also  proved  that,  on 
April  6th,  1875,  Alonzo  E  Smith,  by  force,  deprived  the  libel- 
lant of  the  possession  of  the  vessel,  and  that  such  act  was  com- 
mitted upon  navigable  waters  of  the  United  States  and  within  the 
jurisdiction  of  this  court.  The  forcible  seizure  of  the  vessel  is  not 
disputed  by  the  defendants;  but  it  is  contended  that  the  sale  to  the 
libellant  was  conditioned  upon  the  libellant's  giving  to  Smith  a 
mortgage  upon  the  vessel  to  secure  two  hundred  dollars,  an  unpaid 
balance  of  the  purchase  money,  which  condition  not  having  been 
performed.  Smith  had  a  lawful  right  to  retake  the  vessel,  as  he  did, 
and  to  convey  her  to  Herrman,  as  he  did.  In  respect  to  the  terms 
of  the  agreement  of  sale  made  between  Smith  and  the  libellant  there 
is  little  room  for  doubt,  and  the  acts  of  the  parties  in  connection 
with  such  agreement  are  made  clear  by  the  evidence.  If  it  can  be 
held  upon  the  evidence,  which  I  do  not  say,  that  the  execution  of 
a  mortgage  for  $200  was,  by  the  agreement,  made  a  condition  of 
the  sale,  it  is  evident  that  such  condition  was  waived  by  the  uncon- 
ditional delivery  made  of  the  vessel,  and  the  permitting  her  to  be 
held  and  used  by  the  purchaser  without  objection  for  a  long  time 
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after  the  period  at  which  the  mortgage  was  to  become  due.  Net 
only  was  the  ▼easel  passed  into  the  possession  of  the  libellant  with- 
out condition,  but  she  was  afterwards  and  while  in  h's  possession, 
under  his  direction,  not  only  repaired  but  altered  bj  the  defendant| 
Alonzo  £.  Smithj  who  was  a  ship-builder,  and  materials  furnished 
bj  the  libellant  were  put  into  her  by  Smith.  After  such  dealing 
with  the  vessel  and  permitting  the  libellant  to  sail  the  vessel  for 
nearly  a  year,  it  is  not  open  to  Smith  to  say  that  the  sale  was  upon 
condition  and  that  no  title  passed  to  the  libellant.  The  fact  that 
no  formal  bill  of  sale  was  given  to  the  libellant  has  been  relied  on, 
to  show  that  it  was  not  intended  that  the  title  to  the  vessel  should 
pass  to  the  libellant.  The  absence  of  the  bill  of  sale  is  however 
explained  by  the  other  fact,  as  to  which  there  is  no  dispute,  that 
when  the  vessel  was  delivered  to  the  libellant  by  Smith,  Smith 
himself  had  no  bill  of  sale  and  agreed  to  procure  one. 

The  vessel  had  been  used  as  a  yacht  and  had  not,  so  &r  as 
appears,  ever  been  registered  or  enrolled,  but  the  intention  of  the 
libellant  to  use  her  in  the  coasting  trade  was  known  to  Smith. 
For  that  purpose  it  would  be  necessary  to  have  her  licensed,  and  it 
was  therefore  made  a  part  of  the  agreement  that  Smith  should 
procure  a  bill  of  sale  to  himself  from  her  former  owner,  and  there- 
after give  a  bill  of  sale  to  the  libellant,  who  was  then  to  execute  a 
mortgage  back  for  two  hundred  dollars.  Failure  to  deliver  a  bill 
of  sale  is  thus  explained,and  affords  no  proof  of  an  intention  that  the 
title  to  the  property  was  to  remain  in  Smith. 

As  matter  of  law,  therefore,  I  am  of  the  opinion  that  the  sale 
and  delivery  of  this  vessel  to  the  libejlant  was  unqualified,  and  the 
libellant  thereby  became  the  sole  and  only  owner  thereof 

But,  if  the  sale  were  conditional,  the  only  condition  was  that 
the  libellant  should  give  a  mortgage  for  $200,  upon  receiving  a 
bill  of  sale  from  Smith,  and  there  is  no  evidence  of  any  tender  of  a 
bill  of  sale  by  Smith.  It  is  proved  that  the  libellant  demanded  a 
bill  of  sale,  and  that  Smith  gave,  as  an  excuse  for  not  giving  it,  that 


MAY,  1876.  438 


James  E.  Thurber  t>«.  The  Sloop  Fannie,  Etc. 


8e  bad  not  yet  obtained  bis  bill  of  sale  from  tbe  former  owner.  It 
is  also  in  proof  tbat.  some  months  after  tbe  sale  to  tbe  libellant, 
Smitb  did  obtain  a  bill  of  sale  from  the  former  owner  of  tbe  vessel ; 
but  it  cannot  be  pretended  tbat  tbe  evidence  shows  any  tender  of  a 
bill  of  sale  to  tbe  libellant.  If  therefore  tbe  condition  stated  was  still 
in  force  as  part  of  tbe  agreement,  it  gave  Smith  no  right  to  demand 
possession  of  the  property,  tbe  purchase  money  of  which  bad  been 
more  than  half 'paid,  without  previously  tendering  his  bill  of  sale 
and  thereupon  demanding  the  mortgage.  In  any  aspect  of  tbe  case, 
therefore,  the  act  of  Smith,  in  taking  forcible  possession  of  the  ves- 
sel as  be  did,  must  be  deemed  tortious,  from  which  he  could  derive 
no  benefit  and  by  which  he  derived  no  right  or  title  in  the  vessel. 

Smith  then  having  no  title  to  convey,  Herrman  obtained  no  title 
by  bis  purchase  from  his  purchase  from  Smitb,  and  therefore  stands 
in  the  position  of  one  without  right  or  title  withholding  the  posses- 
sion of  the  vessel  from  her  owner. 

It  has  been  contended  tbat  tbe  libellant  cannot  maintain  an 
action  in  the  Court  of  Admiralty  because  he  has  no  bill  of  sale ; 
and  in  support  of  this  position  reference  is  made  to  the  following 
authorities :  3  Kent,  p.  ISO,  131;  Metcalf  vs.  Taylor,  86  Me,  28 ; 
Potter  vs.  Irish,  10  Gray,  416 ;  Veaey  vs.  Samerby,  5  Allen, 
280  ;  Chadbom  vs.   Duncan,  36  Me.  89. 

But  I  do  not  find  these  cases  sufiBcient  to  justify  a  refusal  of 
relief  in  a  case  like  this. 

In  this  case  a  contract  of  sale  accompanied  with  delivery  is 
clearly  proved,  and  there  is  a  writing  proved  executed  by  Smith 
the  vendor  and  by  him  delivered  to  the  vendee,  which  is  in  the 
form  of  a  receipt  for  $100,  but  which  states  that  the  $100  is  the 
first  payment  on  the  sloop  '' Fannie."  Moreover  it  was  part  of  the 
contract  that  a  bill  of  sale  should  be  delivered,  which  delivery 
was  delayed  until  tbe  vendor,  who  at  the  time  had  no  bill  of  sale, 
should  procure  one.     This  is  not  then  a  case  where  there  has  been 

an  attempt  to  dispense  with  the  well  known  and  ordinary  insttu- 
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vkick  is  looked  to  b j  CowtB  of  ASsinlty  as  erideoee  df 
title.  On  the  coBtnrj,  ndi  aa  moliVBait  vas  provided  fir,  and 
jta  aihaenpe  is  oving  to  tlie  fiulme  of  the  weodae  to  make  and 
delifcr  il  aa  agreed.  The  caoh  portioD  of  tlie  pnidiaae  money 
Invn^  bea  reeeived  bj  the  voidor,  and  the  aheence  of  a  bill  of  sale 
Inving  ariaen  from  the  &et  that  he  vaa  not  in  a  eondition  to  give 
one,  it  doea  not  lie  in  the  month  of  the  vendor  to  object  b j  leaaon 
of  itinon-prodnctioo.  JnOUw^  Tke  Eag^k  Imsuramce  CougMuajf 
(4  Mamm  39i>),  wheie  great  streaa  is  hid  npon  the  neccaritj  of  a 
bin  of  sale,  the  caae  <rf'  Kemmf  m  Clarhtam,  (1  Jokns.  385), 
which  is  like  this  case  in  many  re^tecta.  is  aaid  to  be  distingnish- 
able.  Nor  do  I  enreuder  the  objection  valid  in  the  month  of  Heir- 
man,  the  claimant  In  the  case  of  7^  TarmUo,  1  Sproffue^  170, 
which  vaa  an  action  fir  poa^easion,  the  libellant  leeoTeied  although 
without  a  bill  of  sale.  Theabsenoeof  abillof  aakisoertainljaiaet 
to  be  explained;  but  when  explained  and  the  &et  of  ownership  clearly 
ptored,  I  see  no  sound  reason  why  a  Court  of  Equity  ahouU  as  an 
arbitnury  rule  require  in  all  cases  a  formal  bill  of  sale.  I  am  not 
inclined  to  be  the  first  one  to  hold  that  a  bona  fide  owner  and  pos- 
sessor of  a  ship,  although  without  a  firmal  bill  of  sale,  having  been 
finrcibly  dispossessed  of  his  vessel  by  a  tcNrt-feasmr,  is  remediless  in  a 
CSourt  of  Admiralty,  because  he  has  no  bill  of  sale.  (See  1  Parsmis 
on  Shipping  p,57  and  cases  there  commented  on). 

Again  it  is  contended  that  a  &tal  objection  to  this  action  arises 
out  of  the  provision  of  the  Act  of  1850,  (now  ^192  <^  the 
United  States  Revised  Statutes),  inasmuch  as  no  conveyance  of 
the  vessel  to  the  libellant  has  been  recorded  at  the  Custom  House 
and  there  is  a  &ilure  to  show  actual  notice  to  Hemnan,  the  claimant 

The  answer  to  this  objection  is  that  the  statute  only  applies  to 
vessels  which  are  registered  or  enrolled,  while  it  does  not  appear 
that  this  vessel  was  either  registered  or  enrolled-  The  object  of 
the  statute  is  to  enable  persons  intending  to  purchase  a  registered  or 
enrolled  vessel  to  ascertain  what  conveyances  have  been  made,  by 
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an  examination  in  the  office  of  the  Collector  of  Customs  where  the 
vessel  is  enrolled  or  registered.  In  regard  to  this  vessel  there  was 
no  such  Custom  House,  and  the  claimant  could  not  have  been  led 
to  rely  upon  any  record  of  transfer  in  any  such  office.  In  fact,  his 
own  bill  of  sale  gave  him  notice  that  she  was  not  enrolled  or  regis- 
tered, and  he  was  thereby  put  to  rely  upon  enquiries,  to  be  made 
elsewhere  than  in  any  Custom  House,  for  information  as  to  what 
transfers  had  been  made  and  what  was  the  nature  of  the  title  he 
was  taking. 

I  have  not  considered  the  other  points  which  have  been  seriously 
argued  in  the  defense  of  this  action,  except  that  of  the  jurisdiction 
of  the  Admiralty  to  grant  the  relief  prayed.  The  jurisdiction 
of  the  Admiralty  is  denied  upon  the  authority  of  the  case  of 
"The  John  Jay,"  (17  How.  399).  But  the  case  of  The 
John  Jay  simply  decides  that  the  court  had  no  jurisdiction  of 
that  cause,  because  the  contract  on  which  the  action  was  brought 
was  not  a  maritime  contract.  The  expression  in  the  opinion  that 
Courts  of  Admiralty  have  "  never  entertained  jurisdiction  by  a 
possessory  action  to  try  the  title,  or  a  right  to  the  possession  of  a 
ship,"  must  be  considered  as  relating  to  cases  of  mortgage  alone. 
No  such  sweeping  effect,  as  is  here  claimed  for  it,  has  ever  been 
given  to  the  decision  in  the  case  of  The  John  Jay,  and  I  do  not 
consider  the  authority  of  that  case  as  extending  to  a  case  like  this. 

Here  a  maritime  trespass  has  been  committed  by  the  defendant, 
Alonzo  E.  Smith,  of  which  a  Court  of  Admiralty  may  take  cog- 
nizance. ( The  Commerce^  1  Black,  p.  579 ;  The  New  Jersey 
Steam  Navigation  Company  vs.  Merchants  Bank,  (  Woodbury, 
J,)  6  How.  p.  432;  Manro  vs.  Almeida,  10  Wh.  486.) 

One  method  of  remedy  for  that  wrong  is  to  reinstate  the  libel- 
lant  in  the  possession  of  his  boat.  The  matter  is  maritime  in  all 
its  aspects,  and  none  the  less  so  because,  before  serving  process,  the 
wrong  doer  passed  the  property  over  to  a  third  party,  who  is  there- 
by enabled  to  set  up  a  title  derived  from  such  wrong  doer.      The 
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subject  matter  may  therefore  well  be  held  to  be  aomething  more 
than  the  mere  title  to  the  vessel.  Bat,  if  it  were  onlj  a  questioo 
of  title,  the  jurisdiction  would  still  attach,  for  the  Admiralty  has 
jurisdiction  of  petitory  as  well  as  possessory  actions,  and  has  often 
been  called  upon  to  adjudicate  upon  the  title  to  ships.  {The 
iSekoomr  Tilion,  6  Mason,  465;  The  Watchman,  1  Ware  249; 
The  Martha  Washington,  1  Cliff.  463;  2  Parsons  on  Shipping, 
186-7.) 

I  am  therefore  of  the  opinion  that  this  Court  has  jurisdiction  of 
the  action,  and  that  it  is  in  duty  bound  to  decree  the  possession  of  the 
vessel  to  the  libellant  As  it  appears  that  Alonzo  E.  Smith  was  not 
in  possession  of  the  vessel  at  the  time  of  filing  the  libel,  and  as  no 
decree  for  damages  is  asked  against  him,  the  libel  as  to  him  will  be 
dismissed  but  without  costs.  In  regard  to  the  defendant,  Alfred 
Smith,  aa  it  appears  that  he  holds  possession  of  the  vessel  only  in 
the  capacity  of  master,  appointed  by  the  claimant,  Herrman,  the 
libel  is  sustained  as  against  him  but  without  costs. 

In  regard  to  the  vessel  and  the  claimant,  Herrman,  the  decree 
will  be  in  &vor  of  the  libellant  that  he  recover  the  possession  of 
the  vessel  and  also  his  costs  to  be  taxed. 

For  libellant,  Beebe,  Wilcox  ^  Hobbs. 
For  -wspondents,  R.  .H.  Huntley, 
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Collision  at  Pibr.— Steamboat  and  Canal  Boat. — Plbadinos  and 

Pboop. 

Where  a  steamboat  in  coming  into  her  berth  at  a  pier,  backed  against  the 
canal-boat  B.  that  had  just  swung  her  stem  out  from  the  pier,  holding  on 
by  a  line  at  her  bow  ;  and,  although  warned  from  the  canal-boat,  pushed  her 
against  the  stem  of  another  boat,  the  R.  the  rudder  of  which  had  become 
unshipped, and  a  projecting  iron  thus  left  exposed  pierced  the  side  of  the  B.: 

Held,  That  the  steamboat  was  liable  for  the  damages  so  caused  to  the  canal, 
boat,  the  manoeuver  being  needless  and  against  warning,  and  such^as  the 
canal-boat  was  not  bound  to  anticipate  and  provide  against : 

That  the  defences  urged  by  the  steamboat  of  negligence  on  the  part  of  the 
canal-boat  were  not  set  up  in  the  answer  nor  sustained  by  the  proofs : 

That  the  canal-boat  was  not  in  fault  for  not  interposing  a  fender  between  her 
side  and  the  stern  of  the  other  canal-boat. 

Benedict,  J.  This  action  is  brought  by  the  owner  of  the 
canal  boat  John  F.  Barkec,  to  recover  of  the  steamboat  General 
McCuIlum  for  damages  to  the  canal  boat .  and  her  cargo  of  grain 
caused  by  the  sinking  of  the  canal  boat  on  April  13th,  1875. 

The  Barker  had  been  lying  at  the  south  side  of  a  pier  at  the 
foot  of  34th  street  in  the  North  River  where  the  steamboat  General 
McCuIIum  was  accustomed  to  lie. 

Upon  the  arrival  of  the  General  McGulIum  on  the  afternoon  of 
the  13th  of  April,  1875,  the  canal  boat  swung  out  from  the  pier 
and  had  placed  herself  with  her  bow  to  the  pier  and  stem  out. 
Another  canal  boat,  the  Roanoke,  was  then  lying  parallel  with  the 
pier,  outside  a  boat  lying  alongside  the  pier  and  at  the  inner  berth 
of  the  pier,  some  ten  or  twenty  feet  from  the  starboard  side  of  the 
Barker* 
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While  the  BtkAer  wws  thus  pkeed.  faffing  a  fiae  bom  her  bov 
to  the  pier  axkd  in  ihe  act  of  getting  oot,  the  Genenl  McOdlni 
vss  W-kiiig  into  her  berth  bj  the  actioD  of  ber  propdlcni,  one 
iDoribg  ahead  axkd  the  other  back,  baring  linea  oat  to  the  pier. 
As  the  steamboat  thus  worked  op  towards  the  pier,  ber  Stan  was 
placed  in  contict  with  the  poit  side  of  the  Baiker,  and  the  Baiker 
was  pushed  towards  the  balkhead  and  against  the  stim  of  the  canal 
boat  Boanoke.  then  Ijing  between  ber  and  the  bolkbead  aa  befare 
BUted,  and  so  injured  ber  that  she  stnL  The  immediate  eaaae  of 
the  iujurj  to  the  Barker  was  the  *^acag  iron"  of  the  Boanoke.  whiA, 
the  rudder  baring  been  nnshipped.  was  by  the  ptcasme  of  the 
steamboat  driren  through  the  side  of  the  Barker.  The  answer 
fifed  on  behalf  of  the  General  McCallmn  denies  that  the  Baiker 
was  in  contact  with  the  McCoUam,  and  arers  that  dieaeddent  arose 
from  the  casting  dfa  line  which  had  been  mn  from  the  canal  boat 
to  the  stern  of  the  McCallnm,  bj  which  cssting  off  of  the  line  the 
canal  boat  was  permitted  to  be  driren  bj  the  wind  and  tide 
upon  the  stem  of  the  Boan<^e.  This  is  the  only  &iilt  charged 
upon  the  canal  boat  in  the  answer,  and  it  is  claimed  bj  the  answer  to 
bare  been  the  sole  cause  of  the  accident 

In  respect  to  this  defence  it  is  sufficient  to  say  that  it  is  whoUy 
disproved  by  the  claimant's  own  witness.  No  casting  off  of  a  line 
had  anything  to  do  with  the  accident,  but  the  same  was  caused  by 
the  act  of  the  General  McCullum  in  pushing  the  canal  boat  upcm 
the  stem  of  the  Boanoke. 

It  has  been  argued  that  the  canal  boat  was  in  fiiult  fi>r  being  in 
the  berth  belonging  to  the  McCuUum,  but  no  such  &ult  is  set  up  in 
the  answer  nor  is  such  fiiult  proved.  It  has  also  been  contended 
that  the  canal  boat  was  in  fault  for  omitting  to  keep  herself  off  from 
the  Boanoke  by  using  a  fender.  This  is  not  stated  in  the  answer  as 
a  &ult;  nor  wss  it  a  fault  which  can  charge  the  canal  boat  with  the 
loss.  The  &ct  is  that  the  steamboat,  in  spite  of  warning  and  with- 
out necessity,  placed  her  stem  in  contact  with  the  side  of  the  Bark- 
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er  and  pushed  her  over  to  and  upon  the  Roanoke.  The  master  of 
the  canal  boat  was  not  bound  to  anticipate  such  a  manoeuvre,,  nor 
in  fault  for  not  being  ready  to  insert  a  fender  between  his  boat  and 
a  boat  at  some  distance  on  the  other  side  of  him.  He  had  a  right  to 
presume  that  the  steamboat  would  at  least  stop  backing  when  she 
struck  his  boat.  This  is  not  the  case  of  an  injury  resulting  from 
an  ordinary  contact  between  vessels  such  as  might  occur  at  any 
time  in  the  crowded  slips  of  New  York,  but  a  case  of  pushing  of 
the  canal  boat  over  and  against  the  other  boat,  needless  on  the 
part  of  the  steamboat,  and  persisted  in  after  warning  given.  I 
think  it  clear,  therefore,  that  the  responsibility  'for  this  loss  rests 
upon  the  steamboat,  and  a  decree  will  accordingly  be  entered 
against  her. 

For  libellants,  Beebe,  Wilcox  ^  Hobbs. 
For  claimants,  R.  D.  Benedict  and  Skipman^  Barlow^  La- 
roque  4*  McFarland.  . 


^owthm  §xM(i  0i  §m  f  orlt. 


JUNE,  1876. 

EBENEZER  F.  BARTLETT,  ASSIGNEE,  Etc.,  vs. 
JANE  MERCER  AND  GEORGE  MERCER. 

CONVXTANOB  TO  HiMDEB  AND  DeFBAUD  ObBOITOBS. — CONSIDEBATION. 

G.  M.  and  his  sister  J.  M.,  in  1864,  conveyed  a  farm  which  they  owned 
jointly,  for  $4,000.  G.  M.,  with  the  consent  of  J.  M.,  received  all  the  pur- 
chase money  and  invested  a  part  of  it  in  his  own  name  in  two  bonds  and 
mortgages  and  the  rest  of  it  in  another  farm.  The  two  lived  together  for 
many  years,  keeping  no  hired  help,  and  whatever  money  each  expended 
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being  expended  for  the  joint  benefit  and  aopport  of  both.  No  aoooonts 
were  kept  between  tbcm,  and  J.  )L.  had  no  eTidenoe  of  indebtednesi  from 
G.  M.  In  Aagiut,  1870,  soits  were  brought  against  G.  M.,  for  debts  grow- 
ing out  of  a  mercantile  bunneas  which  he  was  Garrying  on.  He  made  op 
an  account,  treating  J.  3L  as  entitled  to  one-half  of  the  $4,000,  and  to  one 
half  of  ^l.JSOO  worth  of  per»>nal  propertj  which  he  had  in  1854,  and  to 
interest  for  six  years  and  more,  and  to  $600  for  her  labor  and  aerrioes  for 
six  years ;  and  on  Au^nist  20,  1870,  be  conveyed  to  J.  M«,  in  consldentkNi 
of  the  amount  due  by  such  account,  the  two  bonds  and  mortgages  and  the 
farm  which  be  had  bought.  In  April,  1871,  G.  M.  was  adjudicated  a 
bankrupt,  and  the  as8ignee  filed  a  bill  to  set  aside  the  oonreyanoe  of  the 
bonds  and  mortgagrs  and  of  the  farm ; 

Hfld,  That,  on  the  evidence,  J.  M.  had  always  regarded  G.  X.  as  absolute 
owner  of  all  the  property,  real  and  personal,  which  stood  in  his  name,  and 
over  which  he  had  exercised  ownership  and  oonlrol  and  which  he  had  treated 
as  bis  own : 

That,  in  the  alisence  of  any  contract,  that  G.  M.  should  pay  her  for  her 
services,  she  had  no  claim  on  him  for  such  services  while  they  lived 
together: 

That  the  conveyances,  therefore,  were  made  without  valid  consideration  and 
with  intent  to  hinder  and  defraud  the  creditors  of  G.  M.,  and  must  be  set 
aside. 

This  was  a  salt  in  equity  by  the  aasignee  in  bankmptcy  of 
George  Mercer,  to  set  aside  a  conveyance  by  the  bankrupt  to  his 
sister,  Jane  Mercer,  of  a  farm  in  Columbia  Co.,  N.  Y.,  which  con- 
veyance was  executed  on  August  20th,  1870,  and  to  set  aside  two 
assignments  made  by  him  at  the  same  time  of  two  bonds  and  mort- 
gages held  by  him.  George  Mercer  was  adjudicated  a  bankrupt 
on  the  22d  day  of  April,  1871. 

For  complainant;  McUthew  Hale. 
For  defendants,  jS^.  L.  Magoun. 

Blatchfobd,  J.  There  must  be  a  decree  for  the  plaintiff  in 
this  case.  The  testimony  is  satisfact-jry  to  the  point,  that  the  con- 
veyance of  the  farm  to  Jane  Mercer  by  George  Mercer,  who  was 
her  brother,  on  the  20th  of  August,  1870,  and  the  transfer  to  her 
by  him  on  the  same  day  of  the  two  bonds  and  mortgages,  one  for 
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$1,500  and  the  other  for  $1,100,  were*  made  without  valid  consid- 
eration  and  with  intent  to  hinder,  delay  and  defraud  his  creditors. 
Although  Jane  Mercer  held  the  title  jointly  with  George  Mercer  to 
the  &nn  which  they  sold  and  conveyed  in  1864,  yet  she  permitted 
George  Mercer  to  receive  the  entire  price  of  it,  $4,000,  and  to 
invest  a  part  of  it,  in  his  own  name,  in  the  two  bonds  and  mortgages 
above  referred  to,  and  the  rest  of  it,  in  his  own  name,  in  the  &nn 
which  he  so  conveyed  to  her  in  1870.  From  1864,  she  made  no 
claim  to  any  interest  in  those  bonds  and  mortgages,  or  in  the  &rm, 
so  &r  as  appears.  The  interest  on  the  bonds  and  mortgages  seems 
to  have  been  collected  from  time  to  time  by  George  Mercer,  and 
treated  as  his  own.  The  farm  seems  to  have  been  worked  as  the 
property  of  George  Mercer,  its  produce  sold  and  received  by  him, 
and  his  claim  of  ownership  to  it,  he  having  the  legal  title  to  it,  was 
asserted  by  him  when  he  was  inquired  of  as  to  his  property.  No 
accounts  between  himself  and  Jane  Mercer  were  kept  by  either  of 
them.  She  held  no  evidence  of  indebtedness  against  him,  and  he 
does  not  seem  to  have  made  known  to  any  one  that  he  was  a  debtor 
to  Jane  Mercer  in  respect  of  any  matter.  Suddenly,  after  suits  had 
been  brought  against  him  for  debts  growing  out  of  the  mercantile 
business  he  was  carrying  on,  he  hurriedly  makes  up  an  account 
between  himself  and  Jane  Mercer,  treating  her  as  entitled  to  one- 
half  of  the  $4,000,  and  to  one-half  of  $1,500  of  personal  property 
which  he  had  in  1864,  and  to  $1,250  for  six  years  and  more 
interest  on  such  $2,750.  and  to  $600  for  her  labor  and  services  for 
six  years,  being  a  total  of  $4,600,  for  which  he  conveyed  the  &rm 
to  her  at  $2  000,  and  assigned  the  two  bonds  and  mortgages  at 
$2,600  At  that  time  his  debts  in  his  mercantile  business  amount- 
ed to  between  $7,000  and  $8  000.  His  assets  in  such  business 
nominally  exceeded  that  amount  by  a  very  small  margin,  and,  besides 
that  and  the  property  he  so  transferred  to  Jane  Mercer,  he  had 
only  $1,800  of  property,  which  he  proceeded  a  few  days  afterwards 
to  transfer  to  another  relative,  a  nephew,  by  a  transaction  which  is 
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Uie  tubject  of  aaoCber  suit,  aigced  with  the  present  one.  Theie  is 
BO  erideuce  that  she  had  any  title  or  claim  to  the  one-half  of  the 

• 

$1,500  of  personal  propotj.  She  and  her  brother  had  lived 
togetkNT  for  many  years,  keeping  no  hired  help ;  whatever  money 
tMch  ejcpeoded  was  expended  fiur  the  joint  benefit  and  support  of 
Kxh^  with  the  asBOit  of  both ;  and  there  is  no  evidence  that  either 
c^Mk^Wi^  any  money  that  was  expended  by  either  as  raising  an 
ui^Wbtv^Uvess  on  the  part  of  either  to  the  other,  or  that  Jane  Meroer 
did  not  aUajs  re^srd  her  brother  as  the  absolute  owner  of  all  the 
Ivrvf^mT,  retal  and  personal,  which  stood  in  his  name  and  over  which 
W  ^'x^tvi^  ownership  and  control,  and  which  he  treated  as  his 
o>KU.  So.  Ux\  in  the  absence  of  any  contract,  actual  or  recognized, 
during  the  time  she  lited  with  her  brother,  that  he  should  pay  her 
Rvr  ai\Y  ^e^rvic^^,  she  had  no  lawful  claim  on  him  for  any  compensa- 
tk^  Kw  an\  services.  It  is  quite  apparent,  from  the  evidence,  that 
th^  nKnii^  cause  for  the  tiansfers  to  his  sister,  was  his  apprehen- 
»k^  of  api^roachiDg  pecuniary 'trouble  and  his  desire  to  keep  his 
)m^>t^rly  from  going  U>  his  creditors. 

There  must  be  a  decree  setting  aside  the  conveyance  and 
|j|^i^'v«v  icith  costs,  with  a  reference  to  a  special  master  to  take  an 
aiNHHiut^  AS  against  Jane  Mercer,  of  the  pn^rty  which  she  received, 
k£i\  iiut  her  )u\^^r  cre^iits  and  taking  properly  into  account  the  f  80 
IH^^  she  g«Y«  to  her  brother,  and  she  must  convey  to  the  plaintiff 
SUv>h  14'  the  )vro|^rty  as  she  still  has. 
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JUNE,  1876. 

THE  PROPELLER  CEMENT  ROCK  AND  THE  BARGE 

VENTURE. 

Collision  in  The  Kills.— Tug  and  Tow. — Vessel  at  Anchob. 

A  schooner  lying  at  anchor  m  the  Kills  was  struck  by  a  barge  which  was  be- 
ing towed  by  a  propeller.  The  tide,  which  was  flood,  gave  the  barge  a 
set  towards  the  schooner.  The  propeller,  in  defence,  set  up  that  the  barge 
was  not  properly  steered  after  the  propeller,  which  passed  the  schooner  at 
a  proper  distance.  The  barge,  in  defence,  set  up  that  she  followed  the 
propeller,  which  went  close  by  the  schooner,  and  that  the  schooner  took  a 
sheer  in  the  tide  and  ran  into  the  barge : 

Held,  That  the  allegation  of  the  barge,  that  the  schooner  sheered,  was  not 
proved :  • 

That  the  allegation  of  the  propeller,  that  the  barge  was  not  steered  after  the 
propeller,  was  not  proved  : 

That,  as  the  tide  set  the  barge  towards  the  schooner,  the  propeller  should 
have  taken  great  care  not  to  go  so  near  the  schooner  that  a  sheer  of  the 
barge  might  carry  her  into  the  schooner : 

That  the  propeller  was  in  fault  in  going  too  close  to  the  schooner,  and  in  not 
keeping  a  proper  lookout  astern,  and  was  solely  liable  for  the  collision. 

Blatghpord,  J.  This  libel  is  filled  by  the  owners  of  the 
schooner  J.  B.  Bleecker,  against  the  steam  propeller  Cement  Rock 
and  the  barge  Venture,  to  recover  for  the  damages  caused  to  the 
schooner  through  a  collision  which  took  place  between  the  barge  and 
the  schooner,  on  the  morning  of  the  5th  of  October,  1878,  after 
sunrise.  The  schooner  was  Ijing  at  anchor  in  the  Kills,  off  Port 
Johnson,  in  a  proper  place,  on  the  north  side  of  the  channel,  and 
with  abundant  room  between  her  and  the  south  side  of  Ijfie  chan- 
nel  for  passing  vessels  to  go  by  her  in  safety.  .  The  propeller  was 
going  to  the  westward  with  the  barge  in  tow  on  a  hawser.  The 
barge  was  heavily  laden  with  railroad  iron.     She  struck  the  star- 
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board  bow  of  the  schooner,  as  she  was  being  towed  past  bj  the  pro- 
peller. 

The  libel  alleges  that  the  schooner  had  her  head  to  the  east : 
that  the  tide  was  flood;  and  that  the  collision  was  caased  as  well  bj 
the  carelessness,  negligence  and  want  of  seamanship  on  the  part  of 
those  haying  charge  of  the  propeller,  in  approaching  too  near  with 
her  tow  the  northerly  side  of  the  channel,  where  the  schooner  lay  at 
anchor,  and  in  not  properly  looking  out  ahead,  and  in  not  slowing 
ai\d  stopping  in  time,  but  in  going  at  too  great  a  speed  and  taking  a 
sudden  sheer,  as  by  the  negligent  acts  of  those  on  the  barge,  in  not 
watching  or  minding  their  helm,  and  was  not  caused  or  contributed 
to  by  those  in  charge  of  the  schooner. 

The  answer  of  the  propeller  alleges  that  the  propeller  passed 
the  schooner  at  a  distance  of  about  220  feet ;  that,  after  the  propell- 
er  had  passed  the  schooner,  the  barge  struck  the  schooner;  that  the 
propeller  was  going  in  a  straight  course  towards  the  north-west,  at 
the  time,  the  schooner  being  headed  to  the  southward;  that  the 
tide  was  flood  and  h  id  a  set  in  towards  the  land  in  the  direction  of 
the  schooner,  which  caused  the  barge  to  sheer  in  towards  her  in 
passing;  unless  prevented  by  the  helm,  which  was  not  done ;  and 
that  the  collision  wds  occasioned  solely  by  the  &u1t  of  those  in 
charge  of  the  barge,  in  not  having  a  hand  stationed  at  the  helm  to 
prevent  the  barge  from  sheering,  and  was  not  owing  to  any  negli- 
gence or  want  of  skill  on  the  part  of  those  in  charge  of  the  pro- 
peller. 

The  answer  of  the  barge  alleges  that  the  captain  of  the  barge  took 
charge  ot  her  wheel,  and  steered  her  in  the  wake  of  the  propeller ; 
that  the  propeller  passed  the  schooner  in  close  proximity  to  her,  on 
her  starboard  side,  the  barge  following  carefully  in  the  wake  of  the 
propeller;  that,  when  the  barge  had  reached  a  point  about  abreast 
of  the  schooner,  there  being  at  the  time  no  one  either  at  the  wheel 
or  on  the  deck  of  the  schooner,  the  tide  being  flood,  the  schooner 
took  a  sudden  sheer  ahead  and  out  of  the  course  on  which  she  had 
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been  heading,  and  cajne  in  contact  with  the  barge,  and  thus  caused 
the  damage  ;  that,  if  any  fault  is  chargeable  on  the  propeller,  it  is 
that  she  did  not  take  the  barge  alongside  of  her.  and  did  not  give 
the  schooner  a  wider  berth  in  passing  her ;  and  that  the  schooner 
was  in  fault  in  not  haying  a  man  on  deck  and  at  the  wheel  to  break 
the  sheer  of  the  schooner. 

There  is  no  evidence  that  the  schooner  took  any  sheer  or  was 
at  all  in  fault.  Therefore,  the  fault  was  with  both  or  one  of  the 
the  other  vessels.  It  is  shown  that  the  flood  tide,  at  the  place  of  this 
collision,  sets  over  towards  the  place  where  the  schooner  was  at  an- 
chor ;  and,  as  the  barge  was  heavily  laden,  and  was  being  towed 
astern,  great  care  and  watchfulness  were  required  on  the  part  of 
the  propeller,  to  see  that  the  barge  was  towed  by,  so  far  off  from  the 
schooner  as  not  to  be  liable,  on  taking  a  sheer  with  the  tide,  to  hit 
the  schooner.  There  was  abundance  of  room  to  the  southward, 
and  I  am  satisfied,  from  the  evidence,  that  the  propeller  went  too 
near  to  the  schooner.  Although  she  herself  cleared  the  schooner, 
she  dragged  the  barge  so  near,  that  the  tide,  sheering  the  barge, 
sent  the  barge  against  the  scliooner,  before  the  sheer  was  stopped. 
Moreover,  the  persons  in  charge  of  the  propeller  were  bound  to 
know  the  set  of  the  tide  and  the  liability  of  the  barge  to  sheer 
with  it,  and  to  keep  a  proper  lookout  astern.  But  they  kept  no 
lookout  astern,  and  only  noticed  the  sheer  of  the  barge  when  the 
barge  had  nearly  reached  the  schooner. 

The  remaining  question  is  as  to  whether  the  barge  also  was  in 
fault.  The  testimony  of  two  witnesses  who  were  on  board  of  the 
propeller  is  to  the  effect  that  the  man  on  the  barge  had  left  his 
wheel  and  did  not  return  to  it  until  after  the  barge  had  taken  the 
sheer  and  had  got  very  near  to  the  schooner,  and  when  it  was  too 
late  to  break  the  sheer.  On  the  other  hand,  the  man  on  the  barge, 
who,  in  giving  his  evidence,  impressed  me  as  being  a  truthful  wit- 
ness, and  as  telling  an  honest  and  straight  story,  testifies  that  he 
never  left  his  wheel  for  a  moment,  and  that,  as  soon  as  he  noticed 
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the  schooner,  and  at  a  time  when  the  propeller  was  just  abont 
abreast  of  the  barge,  he  pat  his  wheel  hard-a-starboard,  and  kept  it 
so  till  after  the  collision.  I  regard  this  evidence  as  the  more  relia- 
ble. The  witnesses  from  the  propeller  are  evidently  mistalcen  in 
saying  that  the  wheel  of  the  barge  was  forward  of  her  cabin  and 
not  aft  of  it  They  place  it  in  a  position  where  they  could  the 
more  easily  see  it.  As  it  was  not  in  that  position,  the  more  prop- 
er conclusion  from  the  evidence  is,  that  the  witnesses  from  the  .pro- 
peller are  mistaken  in  saying  that  they  saw  the  man  on  the  barge 
away  from  the  wheel  at  the  time  in  question. 

There  must  be  a  decree  for  the  libellants  against  the  propeller, 
with  costs,  with  a  reference  to  asertain  the  damage  caused  to  the  li- 
bellants by  the  collision,  and  the  libel  must  be  dismissed,  with  costs, 
as  against  the  barge. 

For  the  libellants,  D.  McMahon. 

For  the  propeller,  Butler^  Siillman  ^  Hubbard. 

For  the  barge,  Beebe,   Wilcox  ^  Hobbs. 


JUNE,  1876. 

THE  SCHOONER  ELLEN  TOBIN. 

Collision  opf  thk  Jersey  Coabt.— Schooners   Crossing.— Mistake  of 

LlOHTS. 

On  the  night  of  May  7th,  1875,  a  collision  occurred  between  two  schooners, 
the  T.  and  the  W.,  in  which  the  W.  was  sunk.  The  night  was  such  that 
lights  could  be  seen  without  difficulty.  On  behalf  of  the  W.  it  was  alleged 
that  the  wind  was  about  east  half-south,  and  the  W.  was  sailing  north- 
east, by  the  wind,  close-hauled ;  that  the  red  light  of  the  T.  was  seen  on 
the  port  bow  of  the  W.j  and  that,  when  the  vessels  were  very  near,  the  T. 
luffed  and  attempted  to  cross  the  bows  of  the  W.  but  struck  her  on  the 
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port  bow.  On  behalf  of  the  T.  it  was  alleged  that  the  wind  was  from  east- 
south-east  to  south-east  and  hauling  to  the  southward,  and  she  was  heading 
south-south-west,  sailing  two  points  free ;  that  she  made  out  the  green 
light  of  the  W.  about  two  points  on  her  starboard  bow,  and  hauled  up 
to  the  wind  half  a  point  to  show  her  own  green  light  more  clearly  ;  that 
the  W.  had  no  port  light  burning ;  and  that,  when  the  vessels  were  near 
together,  the  W.,  being  under  the  lee  of  the  T.,  ported  and  threw  herself 
across  the  bows  of  the  T.  and  caused  the  collision ; 

Heldj  that  it  was  the  duty  of  the  T.,  having  the  wind  on  her  port  side  and 
sailing  free,  to  keep  out  of  the  way  of  the  W.  : 

That  the  stories  of  the  two  vessels  were  utterly  Irreconcilable  : 

That  the  appearance  presented  by  the  lights  on  the  T.  to  those  on  the  W., 
first  the  red  light  being  seen,  then  both  lights  for  a  short  time,  and  then 
only  the  green  light  till  the  collision,  indicated  a  change  of  com-se  of  the 
T.,  by  starboarding : 

That,  if  there  had  been  such  a-change  by  the  W.  by  porting,  the  W.  being 
to  leeward  of  the  T.,  there  would  have  been  seen  on  the  W.  first  the  green 
Ught,  then  both,  and  then  the  red  light  till  the  collision : 

That  on  the  evidence,  the  W.  had  a  red  light  set  and  burning  brightly,  and 
that  this  light  was  mistaken  by  those  on  the  T.  for  a  green  light : 

That  the  W.  did  not  change  her  course  and  that  the  T.  was  solely  responsi- 
ble for  the  collision. 

Blatghford,  J.  This  is  a  libel  filed  by  the  owners  of  the 
schooner  S.  T.  Wines  and  one  of  her  crew,  and  the  owners  of  the 
cargo  she  was  carrying,  to  recover  against  the  schooner  Ellen 
Tobin  the  damages  sustained  by  the  libellants  through  a  collision 
which  took  place  between  the  two  vessels  shortly  after  midnight  of 
the  7th  of  May,  1875,  in  the  Atlantic  Ocean,  off  the  coast  of  New 
Jersey,  whereby  the  Wines  and  her  cargo  were  sunk  and  totally 
lost  The  Tobin  was  bound  down  the  coast  and  the  Wines  was 
bound  up.  The  night  was  such  that  lights  could  be  seen  without 
difficulty. 

The  libel  avers,  that,  at  the  time  of  the  collision,  the  wind  was 
about  east  half-south,  a  fresh  breeze ;  that,  at  and  before  the  collision, 
the  Wines  was  heading  about  north-east,  sailing  by  the  wind,  close- 
hauled,  with  her  lights  set  and  burning,  and  a  good  lookout  kept, 
and  going  about  four  knots  an  hour ;   that  *the  Tobin's  port-light 
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was  first  obeenred  from  the  Wines  oo  her  lee  bow,  the  Tobin  hay- 
ing the  wind  free  and  going  at  the  rate  of  8  or  9  knots  an  hour; 
that,  when  very  near  to  the  Wines  and  still  to  the  leeward  of  her, 
the  Tobin  luflM  and  attempted  to  cross  tlie  bows  of  the  Wines,  and 
immediatelj  after  her  stem  struck  the  Wines  on  the  lee  bow  fi>rward 
of  the  fore  rigging:  and  that  the  collision  was  caused  bj  the  negli- 
gence of  those  in  charge  of  the  Tobin,  in  luffing  and  attempting  to  pass 
on  the  starboard  side  of  the  Wines,  and  in  not  porting  and  passing 
on  the  port  side  of  the  Wines,  and  in  not  keeping  a  good  lookout, 
and  in  not  keeping  out  of  the  way  of  the  Wines. 

The  answer  ayers.  that  the  Tobin  had  her  lights  set  and  burn- 
ing brightlj ;  that,  just  before  the  collision,  she  was  heading  south- 
south-west,  with  all  her  sails  act  and  her  main  boom  swinging  to 
starboard,  and  was  going  about  8  knots  an  hour,  the  wind  being 
from  east-south-east  to  south-east  and  graduallj  hauling  to  the 
southward ;  that  it  was  nearer  to  south-east  at  the  time  of  the  col- 
lision ;  that  she  was  sailing  with  the  wind  about  two  points  free ; 
that  her  lookout  forward  signalled  a  vessel  about  two  points  off  her 
lee  bow  ;  that  the  mate  took  bis  glasses  and  made  out  a  green  light 
burning  dimly  in  that  direction  ;  that  the  port  light  of  the  vessel, 
which  proved  to  be  the  Wines,  could  not  be  observed  at  that  time, 
nor  up  to  the  time  of  the  collision ;  that  none  was  burning  on  the 
Wines ;  that  the  mate  then  ordered  the  man  at  the  wheel  of  the 
Tobin  to  haul  to  the  wind  half  a  point  and  exhibit  more  clearly  the 
green  light  of  the  Tobin ;  that  this  was  done  and  was  the  proper 
course ;  that,  as  the  vessels  approached  each  other,  the  Wines  sud- 
denly put  her  wheel  down  hard  to  port,  when  they  were  about  100 
yards  apart,  and  while  she  was  under  the  lee  of  the  Tobin,  and 
threw  herself  directly  across  the  bows  of  the  Tobin,  and  made  the 
collision  unavoidable ;  that  the  Wines  was  not  close-hauled  but  had 
the  wind  fully  as  free  as  the  Tobin ;  and  that  the  collision  was 
caused  by  the  negligence  of  those  on  the  Wines,  (1)  in  not  having 
a  proper  lookout  stationed  forward  ;  (2)  in  not  properly  watching 
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the  lights  of  the  Tobin,  which  vessel  exhibited  to  the  Wines  her 
green  light  prior  to  and  up  to  the  time  of  the  collision,  and  at  no 
time  exhibited  to  the  Wines  her  red  light ;  (8)  in  hard-ft-porting 
her  helm  just  before  the  collision,  and  throwing  herself  square 
across  the  Tobin's  bow ;  (4)  in  attempting,  when  off  the  lee  bow  of 
the  Tobin,  to  cross  the  Tobin's  bows ;  (5)  in  general  negligence  of 
those  on  the  Wines,  in  not  keeping  a  proper  watch,  in  bad  seaman- 
ship and  lack  of  proper  judgment  just  before  the  collision,  and 
poor  green  light,  and  no  port  light. 

As  the  Tobin  confessedly  had  the  wind  on  her  port  side  and 
was  not  close-hauled  but  was  running  free,  it  was  her  duty  to  keep 
out  of  the  way  of  the  Wines.  .  Such  was  her  duty,  whether  the 
Wines  was  running  close-hauled  or  free.  It  was,  of  course,  under 
such  circumstances,  the  duty  of  the  Wines  to  keep  her  course,  and 
not  to  change  it  in  the  presence  of  the  Tobin  and  thus  embarrass 
the  Tobin  in  the  discharge  of  her  duty  of  avoiding  the  Wines.  It 
is  claimed  for  the  Tobin  that  she  did  what  was  necessary  to  avoid 
the  Wines  and  that  the  Wines  changed  her  course  and  brought 
about  the  cellbion.  The  stories  of  the  libel  and  the  answer,  as 
narrated  therein,  are  irreconcilable.  If  the  Tobin  was  heading 
south-south-west  and  the  Wines  was  heading  north-east,  and  the 
green  light  of  the  Wines  was  seen  from  the  Tobin  two  points  off 
the  starboard  bow  of  the  Tobin,  it  was  impossible  for  the  red  light 
of  the  Tobin  to  have  been  seen  from  the  Wines  off  the  port  bow  of 
the  Wines;  and,  if  the  red  light  of  the  Tobin  was  seen  frx>m  the 
Wines  off  the  port  bow  of  the  Wines,  it  was  impossible  for  the 
green  light  of  the  Wines  to  have  been  seen  from  the  Tobin  two 
points  off  the  starboard  bow  of  the  Tobin.  If  the  story  of  the 
libel  is  true,  and  the  Tobin  was  to  the  leeward  of  the  Wines,  show- 
ing only  her  red  light  to  the  Wines,  the  collision  could  have  hap- 
pened as  it  did,  the  stem  of  the  Tobin  striking  the  port  bow  of  the 
Wines,  only  by  the  movement  of  the  Tobin,  by  starboarding,  tow- 
ards and  across  the  course  of  the  Wines.  It  is  admitted  by  the 
29 


450  SOUTHERN  DISTRICT  OF  NEW  YORK, 


The  Schooner  Ellen  Tobin. 


answer  that  the  Tobin  did  starboard,  and  those  on  the  Wines  testify 
that,  just  before  the  collision,  the  red  light  of  the  Tobin  was  shat  in 
and  her  green  light  came  into  view,  and  then  the  vessels  struck. 
If  the  Wines  had  been  porting,  and,  frsm  being  to  the  leeward  of 
the  Tobin,  had  run  across  her  bows,  the  appearance  to  those  on  the 
Wines  would  have  been  that  the  green  light  of  the  Tobin  would 
have  gone  out  of  view  and  her  red  light  would  have  come  into  view. 
Where  a  light  of  one  color  is  in  view,  and  the  vessel  bearing  it  is 
on  a  swing  towards  another  vessel,  the  time  comes  when  both  lights 
are  in  view  for  a  moment,  and  their  colors  are  contrasted,  and  the 
color  first  in  view  disappears,  and  the  other  color  remains  in  view. 
Under  snch  circumstances,  there  is  not  much  probabiUt/  of  a  mis- 
take in  color,  or  of  a  mistake  as  to  what  the  vessel  bearing  the  lights 
is  doing.     Not  only  is  the  contrast  of  colors  sharply  presented,  but 
the  motions  of  the  two  lights  in  coming  into  and  going  out  of  view 
indicate  clearly  the  motion  of  the  vessel.     (5n  the  testimony  of  those 
on  the  Wines,  such  a  view  of  the  lights  of  the  Tobin  was  presented 
to  thom.     They,  for  some  time  before  the  collision,  saw  only  her  red 
light,  then  her  green  light  came  into  view  and  was  visible  with  her 
red  light  for  a  brief  time,  and  then  her  red  light  disappeared  and  her 
green  light  remained  in  view,  and  then  the  vessels  struck.     Such 
an  appearance  could  not  have  resulted   from  any  porting  by  the 
Wines  but  could  have  resulted  from  the  starboarding  of  the  Tobin. 
No  such  swinging  of  the  lights  of  the  Wines  is  testified  to  by  those 
on  the  Tobin.     They  say  they  saw  only  the  green  light  of  the  Wines. 
They  do  not  say  that  the  red  light  of  the  Wines  then  came  into 
view,  and  that  both  lights  were  visible  for  a  time,  and  that  then  the 
green  light  of  the  Wines  disappeared,  leaving  the  red  light  in  view. 
If  the  Wines  ported  when  to  the  leeward  of  the  Tobin,  that  must 
have  been  the  appearance  to  the  Tobin  if  the  Wines  had  a  red  light 
as  well  as  a  green  one.     To  meet  this  difficulty,  it  is  contended  for 
the  Tobin  that  the  Wines  had  no  red  light.     I  am  satisfied,  on  the 
evidence,  that  the  Wines  had  a  red  light  as  well  as  a  green  one, 
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both  of  them  properly  set  and  burning.  The  only  possible  explan- 
ation of  how  this  collision  occurred,  is,  that  the  Tobin  was  to  the 
leeward  of  the  Wines;  thnt  the  Wines  saw  the  re^  light  of  the 
Tobin  off  the  port  bow  of  the  Wines ;  that  the  light  on  the  Wines 
which  the  Tobin  saw  was  not  the  green  light  of  the  Wines,  but 
was  the  red  light  of  the  Wines ;  that  its  position  was  mistaken  and 
it  was  not  seen  at  all  on  the  starboard  bow  of  the  Tobin,  but  was 
seen  nearly  ahead  or  on  the  port  bow  of  the  Tobin ;  that  the  actual 
circumstances  were  such  as  to  make  porting  by  the  Tobin  the  proper 
movement,  and  not  starboarding ;  that  the  starboarding  of  the  Tobin 
threw  her  towards  the  Wines ;  that  their  mutual  approach  was 
aided  by  the  leeway  made  by  the  Wines,  resulting  from  her  being 
close  hauled ;  and  that  those  on  the  Tobin,  resting  on  the  conclu- 
sion that  it  was  tlie  green  light  of  the  Wines  they  saw,  and  having 
starboarded,  paid  no  attention  to  the  light,  until  suddenly,  when  the 
vessels  were  close  together,  it  was  seen  that  the  Tobin  was  running 
into  the  Wines,  and  then  the  coriclusion  was  jumped  at,  on  the 
Tobin,  that  the  Wines  mu:jt  have  ported  and  changed  her  course. 

Much  criticism  was  made  on  the  character  and  seamanship  and 
nautical  attainments  of  those  on  the  Wines,  and  on  the  place  where 
the  lookout  was  stationed,  and  on  the  efficiency  of  the  lookout  kept ; 
but  it  is  sufficient  to  say  that  it  is  satisfactorily  shown  that  the  red 
light  of  the  Tobin  was  seen  from  the  Wines  for  some  time  before 
the  collision,  and  was  kept  in  view,  and  that,  in  reference  to  it,  the 
course  of  the  Wines  was  kept  and  was  not  changed.  Indeed,  the 
change  alleged  is  that  the  Wines  ported ;  and  it  was  elaborately 
argued,  that  the  Wines  was  steering  by  the  wind  and  not  by  the 
compass,  and  that  the  wind  was  hauling  more  to  the  southward  all 
the  time,  and  that  the  Wines  followed  it,  and  kept  porting  more  and 
more.  The  only  consequence  of  this  would  have  been,  that,  with 
the  red  light  of  the  Tobin  off  the  port  bow  of  thQ  Wines,  that  red 
light  would  have  opened  more  and  more,  and  a  collision  would  have 
been  impossible. 
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With  the  duty  imposed  on  the  Tobin  of  keeping  out  of  the  way 
of  the  Wines,  the  burden  of  proot  is  on  her  to  show  an  excuae  for 
not  doing  so,  and  to  show  that  (he  Wines  changed  her  course. 
The  great  preponderance  of  proof  is  with  the  Wines.  In  addition 
to  this,  the  lookout  and  the  man  at  the  wheel  on  the  Tobin  are  not 
called  as  witnesses  for  her.  Though  their  absence  may  be  excuse 
able,  it  cannot  be  assumed  that,  if  present,  they  would  confirm  the 
story  of  the  Tobin. 

There  must  be  a  decree  for  the  libellants,  with  costs,  with  a 
reference  to  a  commissioner  to  ascertain  the  damages  sustained  by 
them. 

For  the  libellants,  TV.  O.  Choate. 
For  the  claimants,  D.  McMakon. 


JUNE,  1876. 

IN  THE    MATTER    OF    JAMES    McGUIRE,  A  BANK- 

RUPT. 

Pkoof  of  Debt. — Reinstating  Judgment. — Surplus  of  Ebtatb. 

K.  recovered  judgment  against  McG.,  issued  execution  and  collected  the 
amount  of  the  judgment.  McG.  being  afterwards  put  into  bankruptcy,  his 
assignee  brought  an  action  against  E.  and  recovered  back  from  him  the 
amount  he  had  collected  under  his  judgment.  K.,  thereafter  filed  a  proof 
of  debt  against  the  estate  in  bankruptcy,  on  the  judgment,  which  was 
objected  to  by  the  assignee.  It  appeared  that  the  assignee  had  enough 
money  in  his  hands  to  pay  all  the  other  creditors  in  full. and  leave  a  sur- 
plus ; 

Eeld,  That  the  proof  of  del)t  filed  by  K.  might  stand  as  against  the  objection 
of  the  assignee : 
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That  the  effect  of  the  recovery  of  the  judgment  by  the  aasignee  againit  K., 
was  to  reinstate  E.'s  judgment  as  against  McG.,  and  that  E.  would  be 
entitled  to  the  surplus,  to  the  amount  of  his  judgment,  after  paying  all 
other  creditors  in  full. 

In  this  case  the  Register  certified  to  the  Court  that  one  Herman 
Koehler  had  proved  a  claim  against  the  bankrupt's  estate  for  $1.- 
487,25,  which  was,  on  the  petition  of  the  assignee,  ordered  to  be  re- 
examined ;  that,  on  such  re-examination,  he  had  ordered  the  parties 
to  form  issues  to  be  certified  into  Court :  that  on  behalf  of  the 
assignee  the  following  was  submitted,  viz : 

"Whether,  the  claimant  haying  recovered  a  judgment  in  a  State 
Court  against  the  bankrupt  (before  the  filing  of  the  petition  for 
adjudication)  and  having  received  satisfaction  of  said  judgment  on 
execution,  and  it  having  been  adjudicated  in  this  Court,  in  an  action 
brought  by  the  assignee  against  the  claimant,  that  the  said  claim- 
ant, by  means  of  said  judgment,  had  obtained  a  preference  in  fraud 
of  the  Bankruptcy  Act,  and  the  said  claimant  having  paid  and  satis- 
fied the  judgment  of  this  Court  thereupon,  he  can  now  prove  a  valid 
claim  against  the  estate  of  the  bankrupt,  upon  the  said  judgment 
recovered  by  him  in  the  State  Court;" 

That  on  behalf  of  the  claimant  the  following  was  submitted,  viz : 

"It  further  appearing,  by  the  testimony  taken  before  the  Regis- 
ter, that  there  is  a  sum  sufficient  in  the  hands  of  the  assignee,  with 
which  to  pay  all  the  creditors  of  the  bankrupt  in  full,  and  that  a  sur- 
plus will  then  remain  to  which  the  bankrupt  would  be  entitled,  pro- 
vided Eoehler's  claim  be  not  paid ;  that  the  judgment  recovered 
by  Koehler  in  the  State  Court  has  not  been  paid  or  satisfied,  the 
amount  which  was  paid  by  the  Sheriff  upon  the  execution  issued  on 
that  judgment  having  been  recovered  back  by  the  assignee  in  the 
action  against  Koehler;  that  there  was  no  actual  fraud  pro- 
cured or  attempted  by  Koehler  in  recovering  said  judgment  against 
the  bankrupt,  nor  was  there  any  intent  on  his  part,  in  so  doings  to 
evade  or  violate  the  provisions  of  the  Bankruptcy  Act;  and  that  the 
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bankrupt  is  dead;"  and  that  the  question  to  be  determined  was, 
whether,  upon  these  'facts,  the  motion  to  expunge  the  claim  should 
be  granted. 

For  the  creditor,  F,  Smyth, 

For  the  assignee,  W,  F.  Scott. 

,  Blatghpord,  J.  As  Koehler  does  not  claim  to  share  with  the 
other  creditors  who  have  proved  their  debts,  in  the  bankrupt's  estate, 
but  asks  only  that,  after  the  other  debts  are  paid  in  full,  he  may  have 
the  surplus  of  the  assets  applied  on  his  debt,  it  is'  manifest  that 
the  other  creditors,  and  the  assignee  as  representing  them,  have  no 
interest  or  concern  in  thB  question  as  to  whether  the  proof  of  debt 
made  by  Koehler  should  be  allowed  to  stand  or  not.  Whether  it 
stands  or  not,  the  amount  to  be  received  by  the  other  creditors  will 
be  the  same.  There  is  enough  to  pay  them  in  full,  if  Koehler's 
claim  is  not  to  share  in  so  much  as  will  be  required  to  pay  them  in 
full.  Therefore,  as  against  any  objection  which  those  creditors,  or 
the  assignee  as  representing  them,  have  a  right  to  make,  the  proof 
of  debt  ought  to  stand.  As  against  the  surplus  which  will  be  lefb 
after  paying  the  other  creditors  in  full,  and  as  against  the  bank- 
rupt, or  his  representatives,  as  otherwise  entitled  to  such  surplus, 
the  proof  of  debt  ought  to  be  allowed  to  stand.  The  effect  of  the 
recovery  by  the  assignee  against  Koehler,  and  of  the  payment 
thereunder  by  Koehler  to  the  assignee,  was  to  reinstate  the  judg- 
ment in  favor  of  Koehler  against  the  bankrupt,  as  between  Koehler 
and  the  bankrupt,  and  this  Court  ought  not  to  pay  over  the  surplus 
in  its  hands  to  the  bankrupt  or  his  representatives,  provided  the  said 
judgment  is  still  unsatisfied,  but  it  ought  to  pay  such  surplus  to 
Koehler.  In  the  suit  brought  by  the  assignee  against  Koehler,  the 
assignee  had  no  right  to  recover  from  Koehler  more  than  the  amount 
necessary  to  pay  in  full  the  creditors  other  than  Koehler.  The  sur- 
plus, as  between  the  bankrupt  and  Koehler,  belonged  to  Koehler, 
and  ought  now  to  be  refunded  to  him. 
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THE  STEAM  FERRY  BOAT  ROSLYN. 
THE  STEAM  FERRY  BOAT  MIDLAND. 

Conflict  of  Jueisdiotion.—Reoeivib  and  Mabshal. — Praotioe. — Int«b- 

vsNiNa  UNDER  34th  Rxjlb. 

Libels  were  filed  on  June  9, 1875,  against  two  steamboats  to  enforce  liens  for 
repairs  and  supplies.  Processes  were  issued,  and  the  Marshal  returned 
that  he  had  attached  them.  On  the  return,  J.,  as  trustee  under  a  mort- 
gage on  the  boats,  appeared  in  the  causes  and  took  time  to  answer,  which 
afterwards  expired,  and  the  default  of  all  persons  was  entered.  J.  then 
presented  to  the  Court  petitions,  as  Receiver  of  the  boats,  setting  up  that, 
prior  to  the  issuing  of  the  processes  against  the  boats,  they  had  been  attach- 
ed by  the  sheriff  of  the  City  and  County  of  New  York,  and  had  remained 
in  possession  of  the  sheriff  until  the  appointment  of  J.  as  Receiver  of 
them,  which  was  made  in  an  action  in  the  Supreme  Court  of  the  State, 
commenced  on  July  12th,  1875 ;  and  that  on  the  28th  of  July,  1875,  the 
sheriff  had  surrendered  the  possession  of  the  boats  to  him ;  but  that  the 
Marshal  claimed  to  hold  possession  of  the  boats  under  the  processes  in  these 
actions ;  and  the  petitions  prayed  that  the  Marshal  might  be  directed  to 
amend  his  return,  or  that  it  might  be  vacated,  and  that  the  Marshal  be  in- 
structed not  to  interfere  with  the  possession  of  the  boats  by  the  petitioner 
as  Receiver,  On  the  presentation  of  these  petitions,  the  Court  ordered  the 
petitioner  to  file  in  each  of  the  causes  a  stipulation  under  the  d4th  Admi- 

.  ralty  Rule,  in  the  full  amount  oi  the  libellant's  claim,  which  was  done. 
Thereafter  answers  to  the  petitions  were  filed,  and  the  matter  was  heard  be- 
fore the  Court  on  the  petitions  and  answers  and  evidence.  It  appeared 
in  evidence  that  after  the  filing  of  the  stipulations,  the  petitioner  had  ac- 
quired possession  of  the  boats  and  had  run  them  without  interference  by 
the  Marshal; 

ffMf  That,  as  the  petitioner  had  obtained  possession  of  the  boats  without 
the  order  of  the  Court,  the  order  of  the  Court  directing  the  Marshal  to 
withdraw  from  the  boats  was  unnecessary,  and  the  petitions,  so  far  as 
they  prayed  for  such  order,  must  be  dismissed  j 
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That  the  Court  would  not  compel  the  Marshal  to  amend  his  return,  nor 
would  it  set  aside  the  return  which  he  had  made,  and  the  prayer  of  the  pe- 
titioner in  this  regard  would  be  denied. 

BENEDICT,  J.  These  two  actions  are  brought  to  enforce  mari- 
time liens  upon  two  ferry-boats  named  respectively  the  Rosljn  and 
the  Midland.  The  libels  were  filed  on  the  9th  day  of  June,  1875, 
and  on  the  same  day  process  in  rem  issued  in  each  cause,  to  which 
processes  the  marshal  on  the  return  day  thereof  made  return  that  he 
had  duly  seized  the  boats  as  directed  by  the  writs ;  whereupon  Con- 
rad N.  Jordan,  trustee  under  a  mortgage  upon  the  boats,  appeared 
and  filed  an  unqualified  appearance  in  each  cause.  He  also  moved 
for  and  obtained  time  to  file  his  claim  and  answer  to  the  libels, 
which  time  was,  on  his  further  application,  extended  from  time  to 
time  until  finally  it  was  allowed  to  expire  without  an  answer  being 
filed  The  default  of  all  persons  interested,  after  due  publication  of 
notice  of  seizure,  was  thereupon  entered  in  each  of  the  causes. 

In  this  stage  of  the  proceedings,  Jordan,  who  had  before  ap^ 
peared  in  the  character  of  trustee,  presented  to  the  Court  an  appli- 
cation in  the  form  of  a  petition  made  by  him  in  the  character  of 
Receiver  of  the  two  boats,  appointed  by  the  Supreme  Court  of 
tlie  State  of  New  York,  in  which  petition  he  made  known  his 
appointment  to  be  Receiver  of  these  boats  on  the  27th  day  of  July 
1875,  and  averred  th  it  prior  to  the  issuing  of  process  against  the 
boats  out  of  the  Court  of  Admiralty,  on  the  9th  day  of  June, 
1875,  the  boats  had  been  seized  by  the  sheriff  of  the  City  and  Coun- 
ty of  New  York,  by  virtue  of  certain  attachments  issued  out  of  the 
Supreme  Court  of  the  State  of  New  York,  against  the  property  of 
the  New  Jersey  Midland  Railroad  Co.;  and  that  the  possession  of 
the  boats  had  been  maintained  by  the  sheriff  until  the  appointment 
of  the  petitioner  as  Receiver  in  an  action  commenced  by  him  aa  trus- 
tee, on  the  12th  of  July,  1875,  in  which  action  the  sheriff  of  the  City 
and  County  of  New  York,  the  attaching  creditors  and  the  New  Jer- 
sey Midland  Railway  company,  were  the  parties  defendant.     That 
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upon  his  being  so  appointed  Receiver  of  the  boats  he  had  received  the 
possession  thereof  from  the  sheriff  on  the  28th  day  of  July,  1875,  but 
found  the  marshal  of  the  United  States  claiming  to  be  entitled  to 
possession  of  the  boats  by  virtue  of  a  seizure  under  the  processes  in 
these  actions ;  whereupon  the  petitioner  prayed  this  Court  to  direct 
the  marshal  to  amend  the  return  made  to  such  processes,  or  that 
such  return  might  be  vacated  and  set  aside  by  the  order  of  this 
Court,  and  further,  that  the  marshal  be  instructed  not  to  interfere 
with  the  possession  of  the  boats  by  the  petitioner  as  Receiver 
thereof. 

Upon  the  presentation  of  this  petition  it  was  determined  by  the 
Court  that  it  was  incumbent  upon  the  petitioner,  on  the  &ct8  stated 
in  the  petition,  to  file  in  each  of  the  causes  the  stipulation  pre- 
scribed  by  the  34th  Admiralty  rule.  Under  the  order  of  the  Court 
therefore  the  petitioner  filed  in  each  cause  a  stipulation  stated  to  be 
''stipulation  for  value,"  which  recites  the  filing  of  the  libel  againist 
the  vessel  and  avers  that  Conrad  N.  Jordan,  Receiver,  '^has  inter- 
vened  for  his  interest  therein."  In  this  stipulation  the  petitioner 
and  the  sureties  consent  ''that  in  case  of  default  or  contumacy  on 
the  part  of  the  said  intervener  or  his  sureties,  execution  for  the  sum 
of  fourteen  thousand  dollars  in  the  one  case,  and  three  thousand 
dollars  in  the  other,  may  issue  against  their  goods,  chattels  and 
lands  "  and  agree  '^for  the  benefit  of  whom  it  may  concern  that  the 
stipulators  undersigned  be  and  each  of  them  is  hereby  bound  in  the 
sum  of  fourteen  thousand  dollars,  conditioned  that  the  intervener 
shall  abide  by  and  shall  pay  all  costs  and  expenses  and  damages 
which  shall  be  awarded  against  him  by  the  final  decree  of  this  court 
or  upon  appeal  in  the  appellate  court." 

After  these  stipulations,  in  addition  to  the  ordinary  stipulations 
for  costs,  had  been  given,  it  appears  that  the  boats  were  run  and 
used  by  the  petitioner  and  are  now  being  run  and  used  by  him  with- 
out any  molestation  or  claim  to  possession  on  the  part  of  the  mar- 
shal. 
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The  caoaes  now  come  before  the  Court  upon  the  petitions  filed 
by  the  petitioner  and  the  answers  thereto  made  by  the  respectiye 
libellants ;  and  the  questions  arising  on  such  petitions  are  to  be 
determined.  Called  on  as  I  haye  been,  owing  to  the  inability  of 
Judge  Blatchford  to  hear  the  causes,  to  take  them  up  in  their  pres- 
ent stage,  it  is  neither  incumbent  on  nor  proper  for  me  to  pass  upon 
the  questions  involved  in  the  determination  which  it  is  supposed  made 
it  necessary  for  the  petitioner  to  file  the  stipulations  given  in  these 
causes.  Nor  am  I  required  by  these  petitions  to  determine  the 
effect  of  that  stipulation.  No  such  issue  is  raised  by  the  petitions. 
Neither  do  these  petitions  have  an  effect  similar  to  that  of  a  replevin 
suit  against  the  sheriff  in  a  state  court,  and  call  for  a  determination 
whether  the  right  of  possession  of  these  boats  be  in  the  petitioner  or 
in  the  mscrshal.  No  separate  action  has  been  instituted,  but  simply 
an  incidental  proceeding  taken  in  actions  actually  pending,  for  the  sole 
purpose  of  enabling  this  Court  to  direct  its  officer  to  withdraw  firum 

these  boats  upon  its  being  made  to  appear  that  the  boats  are  in  the 

« 

lawful  custody  of  another  court,  to  the  end  that  interference  with 
property  in  the  custody  ef  the  law  may  be  prevented. 

So  considered,  the  proper  disposition  of  these  petitions  is  plain, 
since  it  has  been  shown  by  the  petitioner  that  without  any  determina  - 
tion  upon  his  petitions  he  has  acquired  the  full  and  complete  posses- 
sion of  the  boats,  and  now  has  them  free  from  any  interferenoe  by 
the  officer  of  this  Court.  Such  being  the  fact  the  proceeding  by 
petition  has  become  useless,  for  the  relief  sought  has  already  and  in 
another  manner  been  obtained.  Upon  this  ground,  therefore,  and 
without  intending  in  any  way  to  pass  upon  the  effdct  of  the.  stipula- 
tions for  value,  I  dismiss  the  petitions  so  far  as  they  pray  that  the 
marshal  be  required  to  withdraw  from  these  boats. 

The  petitions  also  contain  a  prayer  that  the  marshal  be  directed 
to  amend  his  return  made  to  the  processes  or  that  the  court  would 
vacate  and  set  aside  such  returns.  This  prayer  must  be  refused. 
It  is  for  the  marshal  upon  his  t»wn  responsibility  to  make  return  to 
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process  issued  to  him.  So  &r  as  the  petitioner  is  concerned,  it  is  not 
seen  how  he  can  have  the  right  to  object  if  the  return  be  &l8e,  while 
his  petition  appears  to  be  based  upon  the  assumption  that  the  return 
is  true — whether  true  or  &lse  it  is  not  competent  for  the  Court  upon 
an  application  like  the  present  to  direct  a  different  return,  or  to  set 
aside  the  return  as  made. 

An  application  somewhat  similar  in  respect  to  the  marshal's 
return  in  the  case  of  the  Circassian  was  denied  by  Judge  Shipman 
—(3  Ben.  p.  398). 

For  these  reasons  orders  must  be  made  in  each  of  these  causes 
that  the  prayer  of  the  petitions  be  denied. 

For  the  petitions,  E,  W.  CrowelL 
In  opposition,  Z>.  McMahon, 
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Chabtsb  Pabtf  and  Bill  of  Lading. — Non-Deli  vest  of  Cargo. — Pbbils 

OF  THB  Sea. 


A  vessel  was  chartered  for  a  lump  sum  to  bring  a  cargo  from  Leghorn  to 
Baltimore.  The  charter  contained  no  exception  as  to  perils  of  the  seas. 
She  was  loaded  at  Leghorn  and  sailed;  but,  meeting  heavy  weather,  she  put 
back  leaky  to  Leghorn,  where  parts  of  her  cargo,  which  had  been  damaged, 
were  taken  out  ^*by  the  authorities''  and  sold.  The  rest  of  it  was  carried 
forward  by  the  vessel  and  delivered  according  to  bills  of  lading,  which  the 
master  had  signed  for  it,  as  stipulated  in  the  charter.  The  owner  of  the 
vessel  filed  a  libel  against  the  charterer  to  recover  the  charter  money  : 
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ffeldy  That  the  libel  did  not  aver  a  loss  of  the  cargo  by  perils  of  the  seas ; 
but,  on  the  asaumption  that  the  non-delivery  of  the  cargo  which  was  not 
deliverod,  was  caused  by  perils  of  the  seas,  the  libellants  were  not  entitled 
to  recover,  for  the  oont  ract  was  an  entire  one,  and,  as  the  vessel  did  not 
fully  perform  it,  she  could  not  recover  any  part  of  the  charter  money,  and 
the  receipt  of  the  cargo  under  the  bills  of  lading  by  those  to  whom  it  was 
consigned  was  not  a  waiver  by  the  charterer  of  the  stipulation  in  the 
charter  that  the  cargo  should  be  wholly  delivered  before  the  charter  money 
was  payable : 

That  the  stipulation  in  the  bills  of  lading  as  to  perils  of  the  seas  could  not 
affect  the  right  of  the  charterer  under  the  charter  party. 


This  was  a  libel  by  the  owners  of  the  bark  Idoliqae  to  recover 
the  sum  of  $8,000,  being  the  amount  of  charter  money  agreed  to 
be  paid  in  a  charter  of  the  bark  to  the  respondent  for  a  voyage 
from  Leghorn  to  Baltimore,  which  was  executed  by  the  master  of 
the  bark  and  the  respondent,  on  the  23d  of  February,  1871. 

The  libel  alleged  that  the  vessel  was  loaded  at  Leghorn  by  the 
respondent's  agent  with  a  cargo,  for  which  the  master  signed  bills 
of  lading;  that  she  sailed  but  met  with  heavy  weather  and  sprung  a 
leak,  and  parts  of  the  cargo  were  wet  and  the  vessel  put  back  to 
Leghorn  for  repairs ;  that,  while  there,  the  authorities  took  from 
the  vessel  parts  of  the  damaged  cargo,  without  the  consent  of  the 
master,  and  sold  it ;  that  the  master  applied  to  the  respondent's 
agent  for  additional  cargo,  but  the  agent  instructed  the  master  to 
proceed  on  his  voyage  with  the  cargo  that  remained  on  board ;  and 
that  the  vessel  performed  the  voyage  to  Baltimore  and  there  deliv- 
ered her  cargo. 

The  answer  admitted  the  loading  of  the  vessel  but  put  in  issue 
the  other  allegations  of  the  libel,  and  denied  that  the  vessel  had 
performed  the  charter,  and  claimed  that  the  libellants  were  not 
entitled  to  recover  anything,  by  reason  of  the  failure  of  the  vessel 
to  perform  the  charter,  but  alleged  that  the  respondent  had  offered 
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to  pay  such  proportion  of  the  charter  money  as  the  cargo  delivered 
bore  to  the  cargo  shipped. 

For  libellants,  Beebe^  Wilcox  ^  Hobbs, 
For  respondent,  J.  E.  Parsons, 

Blatchford,  J.  The  charter  party  in  this  case  is  very  clear 
in  its  provisions.  It  charters  the  vessel  to  the  respondent  for  an 
entire  voyage  from  Leghorn  to  a  port  in  the^  United  States  to  be 
named  by  the  charterer  on  signing  bills  of  lading.  The  whole  of 
the  vessel  is  to  be  at  the  sole  use  of  the  respondent,  and  the 
owner  agrees  to  take  on  board  the  cargo  furnished.  The  respond- 
ent, in  consideration  of  the  agreements  of  the  owner,  contracts  to 
furnish  the  vessel  with  a  full  cargo,  and  to  pay  for  the  charter  or 
freight  of  the  vessel  $3,000  American  gold  dollars  in  full,  '^payable 
in  cash  on  the  correct  delivery  of  the  cargo."  It  is  stipulated  that 
the  master  is  '^to  sign  bills  of  lading  as  presented,  without  prejudice 
to  this  charter  party."  There  is  no  exception  as  to  perils  of  the 
seas  or  other  misadventure. 

The  vessel  performed  the  voyage  under  the  charter,  but  deliv- 
ered at  the  port  of  destination  only  a  part  of  the  cargo  which  the 
respondent  put  on  board  at  Leghorn.  The  libellants  contend  that 
the  vessel  is  entitled  to  the  full  freight  of  $8,000  because  she  per- 
formed the  voyage,  without  reference  to  whether  she  did  or  did  not 
deliver  the  whole  of  the  cargo  which  was  put  on  board  of  her, 
provided  the  cargo  not  delivered  failed  of  delivery  because  of  perils 
of  the  sea;  and  it  is  claimed  that  that  has  been  shown. 

The  libel  sets  up  that  parts  of  the  cargo  which  the  vessel  took 
on  board  at  Leghorn  were  damaged  by  perils  of  the  sea,  after  the 
vessel  lefb  Leghorn  originally;  that  the  vessel  herself  was  damaged 
by  such  perils  and  put  back  to  Leghorn  for  repairs ;  that  there 
part  of  the  damaged  cargo  was  taken  from  the  vessel,  without  the 
consent  of  the  master,  by  ''the  authorities  there,"  and  was  sold  by 
them  without  his  consent,  and  she  was  thus  deprived  thereof;  that 
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the  master  then  applied  to  the  agent  of  the  respondent  for  additional 
cargo,  but  the  agent  instructed  the  master  to  proceed  with  what  he 
had  remaining;  and  that  the  vessel  did  so  and  delivered  it  and  it 
was  accepted. 

The  libel  sets  up  no  loss  of  cargo  by  perils  of  the  sea.  It  sets 
up  damage  to  cargo  by  perils  of  the  soa  and  then  avers  substantially 
that  some  persons  whom  it  calls  ^'the  authorities"  took  away  part  of 
the  damaged  cargo,  and  sold  it  without  the  consent  of  the  master. 
It  does  not  aver  that  the  part  so  taken  away  and  sold  was  so^  dam- 
aged that  it  could  not  have  been  carried  forward,'  or  that  the  sale 
was  necessary  or  in  accordance  with  the  local  law,  or  that  the  per- 
ils of  the  sea,  or  damage  to  the  cargo  by  perils  of  the  sea,  had  any 
thing  to  do  with  the  sale.  But,  even  on  the  assumption  that  perils 
of  the  seas  caused  the  non-delivery  of  the  cargo  which  was  not 
delivered,  the  libellants  are  uot  entitled  to  recover.  The  contract 
was  a  unit.  Being  a  contract  for  the  conveyance  of  merchandise 
for  an  agreed  price,  it  was  entire  and  indivisible,  and,  as  the 
vessel  did  not  completely  perform  it,  she  is  not  entitled  to  any 
part  of  the  $3,000.  The  freight  was  not  wholly  earned  by  a 
strict  performance  of  the  contract,  and,  therefore,  no  freight 
became  due.  There  !s  nothing  in  the  charter  party  on  which 
the  Court  can  make  any  division  or  apportionment  of  the 
$3,000,  because  there  is  nothing  in  it  from  which  it  can  be  inferred 
that  the  parties  intended  there  should  be  any  such  division  or  ap- 
portionment. Nor  can  the  respondent  be  held  to  have  waived  the  full 
performance  of  that  part  of  the  contract  which  provides  that  the 
cargo  shall  be  wholly  delivered  before  the  charter  money  is  payable, 
so  as  to  be  liable  pro  rata  for  the  carriage  of  the  merchandise 
actually  delivered.  The  respondent  did  not  accept  or  receive  the 
cargo  which  was  delivered.  It  was  delivered,  under  the  bills  of 
lading,  to  those  who  received  it,  and  no  stipulation  in  the  bills  of 
lading,  as  to  perils  of  the  sea,  could  prejudice  or  affect  the  rights  of 
the  respondent  under  the  charter  party. 
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The  allegations  in  the  libel  that  the  master  applied  to  the  agent 
of  the  respondent  for  additional  cargo,  and  that  the  agent  instructed 
the  master  to  proceed  with  what  he  had  remaining,are  not  sostained 
by  the  evidence.  The  respondent  haying  once  loaded  the  vessel 
was  under  no  obligation  to  furnish  her  with  more  cargo. 

The  libel  is  dismissed,  with  costs. 


JUNE,  1876. 

IN  THE  MATTER  OF  MARY  IRVING  AND 
BENJAMIN  H.  IRVING,  BANKRUPTS. 

CONTBMPT  OF  COTJRT.— VIOLATION  OF  InJUNOTION, — EnFOBOINO  DbOBBS  OF 

FoBEOLosuRK  Made  Bbfobb  Adjtjdioation  of  Bankbxjptot. 

On  February  5th,  1876,  a  petition  in  involuntary  bankruptcy  was  filed  against 
the  above  bankrupts,  and  an  order  was  made,  under  section  5034  of  the 
Revised  Statutes,  that  an  injunction  issue  to  restrain  them  and  one  D., 
**in  the  meantime  and  until  the  hearing  and  decision  of  the  said  petition, 
and  until  the  further  order  of  the  Court,"  from  levying  on  or  making  any 
transfer  or  disposition  of  the  property    of   the  debtors   ''and  from  al| 
interference  therewith,  except  to  preserve  the  same."    On  that  day  the 
injunction  was  issued,  and  was  served  on  D.  personally  on  February  14th. 
On  the  19th  of  February  an  adjudication  of  banluruptcy  was  made  by 
default,  and  an  assignee  was  thereafter  appointed.    Before  the  filing  of  the 
petition  D.  had  commenced  the  foreclosure  of  two  mortgages,  held  by  him 
on  property  of  one  of  the  bankrupts,  in  which  a  decree  of  foreclosure  and 
sale  was  entered  on  the  12th  of  February,  1876 ;  and,  on  the  8th  of  March, 
D.  caused  the  property  to  be  sold  under  that  decree,  and  bought  it  himself 
for  $100  and.  took  a  deed  of  the  property,  and  judgment  was  entered 
against  the  mortgagor,  one  of  the  bankrupts,  for  the  deficiency.    There- 
after the  assignee  took  proceedings  for  contempt  against  D.  in  disobe3ring 
the  injunction.    It  appeared  that  D.  acted  in  good  faith  under  the  advice 
of  counsel  and  had  no  wilful  intention  to  disobey  or  disregard  the  injunc. 
tion : 
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ffMy  That  the  injunction,  being  issued  under  section  5024  of  the  Revised 
Statutes,  ceased  to  operate  when  the  adjudication  of  bankruptcy  was 
made; 

That  the  words  in  the  injunction  "and  until  the  further  order  of  the  Court,*' 
could  not  be  so  construed  as  to  give  it  a  duration  beyond  that  authorized 
by  section  6024  of  the  Revised  Statutes,  or  beyond  that  implied  by  the 
words  '*until  the  hearing  and  decision  on  the  said  petition  ;** 

That  under  the  authority  of  JSifster  ▼.  Qoff  (1  Otto,  621)  the  filing  of  the 
petition  in  bankruptcy  and  the  adjudication  did  not  divest  the  State  Court 
of  jurisdiction  over  the  foreclosure  suit  previously  commenced,  nor  deprive 
the  plaintiffin  that  suit  of  his  right  to  enforce  the  decree  of  foreclosure ; 

That  D.  had  not  committed  any  contempt  of  Court  in  what  he  had  done. 


Blatchford.  J.  This  is  a  proceeding  in  involuntarj  bank- 
mptcy.  The  creditors'  petition  was  filed  on  the  5th  of  February, 
1876,  and  an  order  to  show  cause  was  issued  on  that  day,  return- 
able  on  the  12th  of  February,  1876.  It  not  having  been  served, 
a  new  order  to  show  cause  was  issued,  returnable  on  the  19th  of 
February,  1876.  On  the  latter  day,  an  adjudication  of  bankruptcy 
was  made  on  default  of  the  debtors  to  appear.  On  the  filing  of 
the  petition,  an  order  was  nutde,  under  section  5024  of  the  Revised 
Statutes,  that  an  injunction  issue  to  restrain  the  debtors  and  one 
Dingee,  ''  in  the  meantime,  and  until  the  hearing  and  decision  of 
the  said  petition,  and  until  the  further  order  of  this  Court,"  fix>m 
levying  upon  or  making  any  transfer  or  disposition  of  the  property 
of  the  debtors  not  exempted  by  the  bankruptcy  Act  from  the  oper- 
ation thereof,  '^  and  from  all  interference  therewith,  except  to  pre- 
serve the  same ;"  and  on  the  same  day  an  injunction  was  issued, 
directed  to  the  debtors  and  to  Dingee,  commanding  them  ^'  to  desist 
and  refrain,  until  the  hearing  and  decision  on  the  said  petition,  and 
until  the  further  order  of  the  Court,"  from  making  any  transfer  or 
disposition  of  the  property  of  the  debtors  not  exempted  by  the 
bankruptcy  Act  from  the  operation  of  said  Act,  ^'  and  from  any 
interference  therewith  except  to  preserve  the  same,  until  the  further 
order  of  the  Court."     This  injunction  was  served  on  Dingee,  per- 
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sonally,  on  the  14th  of  February,  1876.  Ad  assignee  having  been 
duly  appointed,  he  represented  to  this  Court,  by  affidavit,  on  the 
8rd  of  May.  1876,  that  Dingee  had,  prior  to  the  14th  of  Febru- 
ary, 1876,  commenced  the  foreclosure  of  two  mortgages  held  by  him 
on  property  owned  by  Mary  Irving,  one  of  the  bankrupts ;  that,  on 
the  12th  of  February,  1876,  a  decree  of  foreclosure  and  sale,  in 
the  usual  form,  was  entered  in  the  action  brought  for  such  purpose, 
in  the  Supreme  Court  of  the  State  of  New  York ;  that,  subsequently 
to  the  service  of  said  injunction,  and  on  or  about  the  8th  of  March, 
1876,  Dingee  caused  said  property  to  be  sold  at  public  auction, 
and  purchased  it  himself  at  such  auction  sale  for  the  sum  of  $100; 
that  the  report  of  sale  had  been  filed,  and  Dingee  had  requested 
the  entry  of  a  judgment  for  deficiency  against  Mary  Irving,  one  of 
the  bankrupts,  for  $22,115.42;  and  that  Dingee  was  threatening  to 
convey  the  property.  Thereupon,  an  order  was  made  by  this  Court, 
that  Dingee  show  cause,  before  it,  why  he  should  not  be  punished 
for  contempt  of  Court  in  disobeying  said  injunction.  On  the 
return  of  such  order  the  assignee  and  Dingee  consented  in  writing 
that  it  be  referred  to  a  Commissioner,  to  ascertain  and  report 
whether  any  contempt  had  been  committed,  and,  if  so,  what  were 
the  extent  and  nature  of  such  contempt,  and  an  order  was  made 
thereon  to  that  efiect.  The  referee  has  taken  testimony  in  the 
matter  and  reported  it.  It  shows  the  foregoing  facts.  It  also 
shows,  that  the  assignment  to  the  assignee  was  made  on  the  24th  of 
April,  1876;  that  the  property  referred  to  was  sold  under  said 
decree  of  foreclosure  on  the  8th  of  March,  1876,  and  was  pur- 
chased by  Dingee  for  .f  100,  subject  to  a  prior  mortgage  and  inter- 
est on  it  and  taxes ;  that  Dingee  took  a  deed  of  the  property ;  and 
that  thereupon  judgment  was  entered  against  the  mortgagor.  Mary 
Irving,  one  of  the  bankrupts,  for  $22,115.42,  the  deficiency  on 
the  sale.  The  report  finds  that  Dingee  thereby  committed  a  con- 
tempt of  Court  in  disobeying  said  injunction  ;  that  the  nature  and 

extent  of  such  contempt  consisted  in  proceeding  to  sell  the  mort< 
80 
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gaged  property,  and  to  bid  it  in,  and  to  take  a  deed  for  it,  and  to 
enter  said  judgment ;  bat  that  Dingee  acted  in  in  good  &ith,  nnder 
the  advice  of  counsel,  on  which  he  relied,  and  that  he  had  no  wil- 
ful intenti<m  to  disobey  or  disregard  said  injunction. 

It  is  contended  that  the  injunction  ceased  to  operate  when  the 
adjudication  of  bankruptcy  was  made  on  the  19th  of  Februaiy, 
1876.  I  am  of  opinion  that  this  point  is  well  taken.  The  injunc- 
iixm  waa  issued  under  section  5024  of  the  Bevised  Statutes,  which 
proyides,  that,  on  the  filing  of  the  petition  in  inyoluntaiy  bank- 
ruptcy, '4f  it  appears  that  sufficient  grounds  exist  therefor,  the 
Court  shall  direct  the  entry  of  an  order  requiring  the  debtor  to 
appear  and  show  cause,  at  a  Court  of  bankruptcy  to  be  holden  at  a 
time  to  be  specified  in  the  order,  not  less  than  fiye  days  firom  Ibe 
service  thereof,  why  the  prayer  of  the  petition  should  not  be 
granted;"  and  that  ''  the  Court  may  also,  by  injunction,  restrain 
the  debtor,  and  any  other  person,  in  the  meantime,  fifom  making 
any  transfer  or  disposition  of  any  part  of  the  debtor's  property  not 
excepted  by  this  title  firom  the  operation  thereof,  and  from 
any  interference  therewith."  The  words  ^'in  the  meantime,"  can- 
not be  construed  to  mean  a  time  later  than  the  time  an  adjudica- 
tion of  bankruptcy  is  made  on  the  petition,  in  case  one  is  made. 
The  injunction  issued  in  this  case  was  limited  to  the  time  of  ''the 
hearing  and  decision  on  the  said  petition,"  and,  when  the  adjudica- 
tion was  made,  the  decision  had  been  made.  The  words  "and  until 
the  fiirther  order  of  the  Court,"  in  the  injunction,  cannot,  I  think,  be 
so  construed  as  to  give  a  duration  to  the  injunction,  beyond  the  dun»- 
tiou  authorized  by  section  5024,  or  beyond  that  distinctly  implied 
by  the  words  ''until  the  hearing  and  decision  on  the  said  petition." 
{In  re  Moses,  6  Nai.  Bkcy.  Reg,,  181.) 

There  is  nothing  in  this  view  that  is  in  conflict  with  the  decis- 
ions of  this  Court  (affirmed  by  the  Circuit  Court,  on  review)  in 
Hyde  vs.  Bancroft  (6  Benedict,  392),  and  in  In  re  Ulrich  {Id,, 
488).     There  the  injunction  was  issued  after  adjudication,  on  a 
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special  petition  presented  by  the  petitioning  creditors,  before  an 
assignee  was  appointed.  It  was  not  an  injunction  issued  under  the 
limitation  imposed  by  section  50124. 

If  it  be  suggested,  that,  because  of  the  use,  in  the  injunction, 
of  the  words  "and  until  the  further  order  of  Court,"  the  injunction 
may  properly  be  regarded  as  one  issued  not  only  under  section  5024, 
but  under  the  authority  by  virtue  of  which  the  injunction  in  In  re 
Ulrich  was  issued,  and  that  it  was  intended  to  have  the  injunction 
continue  in  force  after  the  adjudication,  the  sufficient  answer  is, 
that  the  order  for  injunction  and  the  injunction  show,  on  their  faces, 
that  the  injunction  was  issued  wholly  under  section  5024. 

But,  it  is  urged,  that,  independently  of  the  injunction,  the  pro- 
ceedings by  Dingee  were  a  contempt  of  this  Court,  because  the 
petition  in  bankruptcy  was  filed  on  the  5th  of  February,  1876,  and 
the  decree  of  the  State  Court  was  not  made  until  the  12th  of  Feb- 
ruary, 1876,  and  the  adjudication  of  bankruptcy  was  made  on  the 
19th  of  February,  1876,  and  the  sale  of  the  property  and  the  entry 
of  the  judgment  for  deficiency  were  made  thereafter ;  that,  from 
the  5th  of  February,  1876,  all  the  property  of  the  debtors  was 
in  the  hands  of  this  Court ;  and  that  the  issuing  of  the  order  to 
show  cause  on  that  day  was  a  sequestration  of  such  property,  con- 
ditional until  the  adjudication,  and,  after  that,  absolute.  The 
principle  is  invoked,  that  this  Court  has  the  power  to  punish  for 
contempt  those  who  interfere  with  the  admitted  property  of  a  bank- 
rupt, by  selling  it  after  adjudication,  such  prc^perty  being  thereafter 
in  the  custody  of  this  Court.  This  principle  is  the  one  recognized 
and  applied  by  this  Coui  t  and  by  the  Circuit  Court  for  this  District, 
in  the  case  of  In  re  Yogd  (7  Rlatchf,  C,  C.  R.,  18).  But  this 
principle  has  its  limitations.  In  Eyster  v.  Gaff  (1  Ottc-y  521), 
a  suit  to  foreclose  a  mortgage  was  begun  in  1868.  On  the 
9th  of  May,  1870,  a  voluntary  petition  in  bankruptcy  was  filei 
by  the  mortgagor,  he  was  adjudged  a  bankrupt  on  the  11th  of 
May,  1870,  and  an  assignee  was  appointed  on  the  4th  of  June, 


ATjH  M>UTHEKN  district  op  new  YORK, 


Iji  the  Mmtler  of  Mary  Irving  and  Benjamia  H.  Irring,  BaakrapU. 


1870.  A  decree  of  fcreck»iire  was  rendered  on  the  Ist  of  July, 
1870,  by  Tirtne  of  which  a  sale  took  place,  under  which  the 
plaintifi  in  the  suit  claimed  tide.  They  brought  ejectment 
against  a  tenant  who  held  under  the  bankrupt,  and  the  defence 
was,  that  all  of  the  foreclosure  proceedings  which  took  place  after 
the  adjudication  of  bankruptcy  and  the  appointment  of  the  assignee 
were  inralid.  The  plain tifi  recovered,  and  the  defendant  took  the 
case,  by  writ  of  error,  to  the  Supreme  Court  of  the  United  States, 
the  decision  of  which  Court  in  it  is  reported  as  above.  That  Court 
held,  that,  as  the  foreclosure  suit  was  commenced  against  the  bank- 
rupt when  the  title  or  equity  of  redemption  to  the  mortgaged  prop- 
erty was  in  the  bankrupt,  the  assignee  in  bankruptcy  took  his 
interest  in  the  property  pending  the  suit,  and  was  bound  by  the 
proceedings,  and  his  rights  were  foreclosed  by  the  decree  and  the 
sale ;  that,  jurisdiction  of  the  suit  having  attached,  such  jurisdic- 
tion was  not  ousted  by  the  transfer  of  the  bankrupt's  interest  in  the 
property ;  that,  although  the  assignee  was  not  made  a  party  to  the 
suit,  he  was  bound  by  the  proceedings  which  took  place  in  it  after 
his  appointment ;  and  that  the  adjudication  of  bankruptcy  did  not 
divest  the  Court  in  which  the  foreclosure  suit  was  pending,  of  juris- 
diction over  it.  If  an  adjudication  of  bankruptcy  does  not  divest  a 
State  Court  of  jurisdiction  over  a  pending  suit  for  the  foreclosure 
of  a  mortgage  on  property  of  the  bankrupt,  a  fortiori^  the  mere 
filing  of  a  petition  in  involuntary  bankruptcy  against  the  mortgagor 
does  not  divest  such  jurisdiction.  In  the  present  case,  the  decree 
of  foreclosure  was  made  before  the  adjudication  of  bankruptcy  was 
made.  The  adjudication  of  bankruptcy  did  not  divest  the  State 
Court  of  its  jurisdiction,  or  deprive  the  plaintiff  in  the  foreclosure 
suit  of  his  right  to  execute  the  decree  of  foreclosure  by  a  sale  of 
the  property.  The  sale  was  made  before  the  assignment  to  the 
assignee  was  made.  There  was  no  contempt  of  the  authority  of 
this  Court  in  executing  the  decree  of  sale,  so  far  as  to  sell  the 
property,    and   give  a  deed  for  it,  in  the  absence  of  an  injunction 
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from  this  Court.  Nor  was  there  any  contempt  committed  in  enter- 
ing the  judgment  for  deficiencj,  and  there  was  no  injunction 
against  entering  such  judgment.  But  I  do  not  intend  now  to 
decide  that  the  judgment  can  be  recognized  bj  this  Court  in  these 
proceedings  as  a  subsisting  judgment  as  against  the  assignee,  or  the 
estate  in  his  hands,  or  the  creditors  thereof,  or  the  bankrupt,  Mary 
Irving,  against  whom  it  was  entered.  I  only  intend  to  decide,  on 
the  question  of  contempt,  that  the  entering  of  such  judgment  was 
not  a  violation  of  any  injunction,  or  an  interference  with  any  of 
the  property  of  such  bankrupt,  Mary  Irving. 

The  proceedings  for  contempt  are  dismissed,  with  costs  to  be 
paid  by  the  assignee  out  of  the  funds  of  the  estate  of  the  bankrupt, 
Mary  Irving,  in  his  hands. 

For  the  motion,  F,  Fellowes. 
Opposed,  D,  A,  Hawkins, 


JUNE,  1876. 

JOHN  C.  CUTTER,  ASSIGNEE,  Etc.  vs.  PETER  M. 

DINGEE. 

Injunction  and  Regeiybb. — Usuby. — Fobbolosube. — Bab  by  Dbobbe. 

A  suit  was  brought  in  a  State  Ck)urt,  by  D.,  to  foreclose  a  mortgage  made  by 
L,  in  which  suit  a  decree  of  foreclosure  was  made  after  the  filing  of  a  peti- 
tion in  bankruptcy  against  I.,  but  before  the  service  of  an  injunction  upon 
D.  After  the  adjudication  in  bankruptcy,  D.  enforced  the  decree  in  fore- 
closure by  a  sale,  at  which  he  bought  the  property,  and  the  assignee  in 
bankruptcy,  having  been  appointed,  filed  a  bill  in  equity  to  set  aside  the 
foreclosure  sale,  and  the  mortgage  itself,  as  being  usurious,  and  applied  for 
an  injunction  and  a  receiver  ; 
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it:0:A^M$,  uaAt  berervidb,  in  the  ooctiasf^  [jocwdiags  feiylfJ  on  tiie 
for«ekmre  rf  the  mortgaga,  (/it  re  Irrv^.  mmie,  p.  4*4)  lead  to 
tite  e^xiclwtlfjn  that  the  pUintiff'  can  bavv  no  lebef  in  doB  aait 
fofiwled  OD  aijj  alleged  inTalidity  in  the  fixccloBnre  proceedingB,  or 
in  Uie  Male  of  tLe  mr/rtgaged  property  tberennder,  on  tbe  idea  that 
ti$e  sale  was  juvalkl  because  the  decree  of  ferecloeaiv  and  tbe  sak 
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were  made  after  the  bankruptcy  proceedings  were  commenced,  or 
because  th^  assignee  in  bankruptcy  was  not  made  a  party  to  such 
proceedings. 

The  bill,  therefore,  could  not,  in  any  event,  be  sustained  as  to 
the  mortgaged  property,  for  the  reason  that,  as  to  it,  the  decree  of 
the  State  Court  is  a  bar  to  any  right  of  the  plaintiff  to  raise  the 
question  of  usury  in  regard  to  «the  mortgages,  in  this  suit,  even 
though  the  evidence  for  final  hearing  should  sustain  the  allegations 
of  usury  in  respect  to  the  house  and  lot  conveyed  to  the  defendant. 

The  motion  for  an  injunction  and  a  receiver  is  denied. 


JUNE,  1876. 

ALPHBUS  HENLEY  vs.  THE  BROOKLYN  ICE  CO. 

DsuuBBAGE. — Custom ABT  Disoharoe. 

A  cargo  of  ice  was  brought  to  New  York  by  the  schooner  M.  H.,  under  a 
bill  of  lading  which  contained  no  condition  as  to  the  discharge  of  the 
cargo,  except  that  the  vessel  was  *'to  be  discharged  by  the  consignee  with 
the  assistance  of  the  crew."  At  the  time  of  her  arrival  there  were  several 
other  vessels  in  port  with  cargoes  of  ice  for  the  same  consignee.  They 
were  discharged  in  the  order  in  which  their  arrivals  were  reported,  as  was 
customary ;  and  the  M.  H.  was  not  discharged  till  fifteen  days  after  notice 
of  her  arrival  was  given  to  the  consignee : 

JffM,  That  the  consignee  was  not  liable  for  demurrage. 

This  was  a  libel  by  Alpheus  Henley,  master  pf  the  schooner 
Marcus  Hunter,  to  recover  $390,  as  demurrage  for  thirteen  days' 
detention  of  the  vessel.  The  vessel  brought  a  cargo  of  ice  from 
Dresden,  Maine,  to  New  York,  under  a  bill  of  lading,  by  which  it 
appeared  that  the' cargo  was  shipped  by  The  Dresden  Ice  Company, 
and  was  to  be  delivered  at  New  York  to  George  E.  Uol)  oke,  agent 
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of  The  Brooklyn  Ice  Company.  The  libel  alleged  that  the  veflsel 
arrived  in  New  York  on  September  27th,  1874,  and  gave  notice  to 
the  respondent  on  the  29th  that  she  wag  ready  to  deliver  cargo, 
that  two  days'  time  would  hnve  been  sufficient  for  the  discharge  of 
the  cargo,  but  that  it  was  not  received  by  the  respondent  till  the 
12th  of  October. 

The  answer  averred,  that,  when  the  vessel  arrived,  there  were 
already  several  vessels  with  similar  cargoes  consigned  to  the 
respondent,  which  had  arrived  before  the  Hunter ;  that  it  was  cus- 
tomary to  discharge  vessels  in  the  order  in  which  their  arrival  had 
been  reported  ;  that  these  vessels  were  so  discharged ;  that,  when 
the  turn  of  the  Hunter  came,  she  was  discharged  in  a  day ;  and 
that,  therefore,  no  demurrage  was  due. 

For  libellant,  Beebe,  Wilcox  ^  Hobbs. 
For  respondent,  E.  B,  Coioles. 

Blatchpord,  J.  There  is  not,  in  the  bill  of  lading  in  this 
case,  any  clause  as  to  the  number  of  days  to  be  allowed  for  discharg- 
ing the  cargo,  or  as  to  demurrage,  or  any  clause  requiring  dispatch 
in  discharging,  or  relating  to  discharging,  except  that  ice  and  dun- 
nage are  *^to  be  discharged  by  consignees  with  assistance  of  crew." 
Under  these  circumstances,  the  only  obligation  resting  on  the 
resi)ondent8,  under  the  bill  of  lading,  was  to  take  the  ice  in  the 
usual  and  customary  way,  with  reasonable  diligence.  Their  liabil- 
ity resulted  from  implication  of  law  and  extended  only  to  the  exer- 
cise of  proper  diligence  in  the  customary  manner.  {Ford  v. 
Coteanoorth,  Law  Rep.,  4  Q.  B.  127  and  5  Q.  J?.  646;  Cross 
v.  Beard,  26  li  Y.,  85;  Coombs  v.  Nolan,  7  Benedict,  801.) 
In  this  case  no  fault  or  negligence  is  shown  on  the  part  of  the 
respondent.  A  fleet  of  vessels  all  laden  with  ice  arrived  together, 
having  been  delayed  by  bad  weather.  They  were  discharged  in 
the  order  of  their  arrival,  in  the  customary  way.  The  case  is  not 
like  that  of  Ke*'n  v.  Audenried  (5  Benedict,  536),  where  the 
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charter  party  required  ' 'dispatch  in  discharging,"  and  where  it  was 
held  that  the  vessel  was  not  ohiiged  to  await  her  turn,  in  respect  of 
other  vessels  which  the  consignees  of  her  cargo  were  discharging, 
nor  to  yield  to  any  custom  to  that  effect  obtaining  with  such  con- 
signees. In  cases  like  the  present,  it  is  not  sufficient  to  show  delay, 
but  some  delinquency  or  fault  must  be  shown.  In  the  present  case, 
with  such  a  cargo  as  ice,  and  under  the  course  of  dealing  with  such 
cargoes  by  the  respondents,  as  shown  by  the  evidence,  I  think  the 
respondents  were  entitled  to  all  the  time  they  took  to  unload  the 
cargo  of  this  vessel. 

The  libel  is  dismissed,  with  costs.  "^ 


JUNE,  1876. 

THE  UNITED  STATES  vs.  THE  DISTILLERY  AT 

SPRING  VALLEY. 

Internal  Revenue. — Fobfeiture.— Connivance  of  Storbkbbpbr. 

The  connivance  of  a  Government  storekeeper  in  charge  of  a  distillery,  with 
the  person  who  runs  the  distillery,  will  not  have  the  effect  to  destroy  the 
forfeiture  of  the  property  resulting  from  the  acts  of  such  person  under  the 
Internal  Revenue  Acts  of  1864,  ^866,  1868  and  1872  (13  U.  8,  Stat,  at 
Large  240 ;  14  Id.  Ill ;  15  Id.  59,  182,  134 ;  17  Id.  240). 

A  suit  was  brought  by  the  United  States  to  forfeit  this  property 
for  alleged  violation  of  the  Internal  Revenue  Acts,  and,  under  the 
charge  of  the  District  Court,  the  jury  found  a  verdict  against  the 
Government.  The  judgment  was,  however,  reversed  by  the  Circuit 
Court,  on  writ  of  error,  (^See  11  Blatchf.  C.  C.  i?.,  255),  and  the 
case  came  before  this  Court  for  a  second  trial,  at  which  the  claim- 

♦This  decision  was  affirmed  by  the  Circuit  Court,  on  appeal,  June ,  1878. 
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ant  maintained,  that,  as  it  now  appeared  that  the  frauds  upon  the 
revenue,  charged  to  have  been  committed  by  the  person  who  was 
ranning  the  distilierj,  were  committed  with  the  connivance  of  the 
Government  storekeeper  in  charge  of  the  distillery,  the  forfeiture  of 
the  property  could  not  be  enforced. 

For  the  United  States,  R.  M.  Sherman^  Assistant  District 
Attorney. 

For  the  claimant,  Geo,  Ticknor  Curtis. 

■ 

Blatchford,  J.  If  the  decidon  of  the  Circuit  Court  in  this 
case  (11  BlcUchf.  C.  C  A.,  255)  is  a  correct  exposition  of  the 
law,  I  do  not  see  how  the  connivance  and  complicity  of  the  Gov- 
ernment storekeeper  in  the  fraud  committed  by  the  person  who  ran 
the  distillery,  can  operate  to  destroy  the  forfeiture  resulting  fi^m 
the  acts  of  such  person.  The  person  who  carried  on  the  business 
of  a  distiller  with  intent  to  defraud  the  United  States  of  the  tax 
on  the  spirits  distilled  by  him,  did  not  ahy  the  less  carry  on  such 
business  with  such  intent,  because  he  did  not  commit  his  fraud 
secretly,  but  had  for  a  participant  in  it  the  Government  storekeeper. 
I  think,  therefore,  there  must  be  a  decree  for  the  United  States, 
because  I  think  the  decision  of  the  Circuit  Court  in  this  case,  above 
cited,  covers,  substantially,  every  question  now  presented. 
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,    m  THE  MATTER  OF  JOHN  J.  HANNAHS,     > 

A  BANKRUPT. 

Objiotion  to  DieoHABOE.— Fbatjdttlent  Tbansfsrs. — Books  of  Aooount. 

In  February,  1874,  H.  made  a  conveyance  of  property  to  his  father,  and,  in 
February,  1874,  and  in  March,  1875,  he  transferred  property  to  S.  &  H. 
He  was  insolvent  or  contemplated  insolvency,  when  he  made  such  convey- 
ance and  transfers,  and  he  made  them  with  intent  to  give  preferences.  A 
petition  in  involuntary  bankruptcy  was  filed  against  him  on  July  16th, 
1875.  On  his  applying  for  his  di^harge  in  the  bankruptcy  proceedings, 
specifications  of  objection  were  filed  under  the  5th  sub-division  and  the  9th 
sub-division  of  section  5110  of  the  Revised  Statutes,  charging  such  trans- 
fers to  have  been  fraudulent,  and  also  a  specification  of  objection  that  the 
bankrupt  had  not  kept  proper  books  of  account,  he  not  having,  from  June, 
1874,  to  January,  1875,  kept  a  cash  book,  journal  or  ledger : 

HM,  That  the  specifications  under  the  5th  sub-division  of  §  5110  were  not 
sustained,  but  that  the  specifications  under  the  9th  sub-division  of  that 
section  were  sustained ; 

That,  in  the  absence  of  a  cash  book,  it  was  necessary  for  the  bankrupt  to 
show  that  the  entries  which  would  have  appeared  in  it,  did  appear  else- 
where in  his  books  as  entries  of  cash,  and  that  the  state  of  his  cash  receipts 
and  payments  could  be  ascertained  from  the  books  which  he  did  keep ; 
which  had  not  been  shown ; 

That  a  discharge  must  be  refused. 

Various  specifications  were  filed  of  objections  to  the  discharge 
of  the  bankrupt  herein.  Some  were  as  to  alleged  &lse  swearing 
by  the  bankrupt,  which  were  held  to  be  not  sustained.  As  to 
others  the  following  opinion  was  rendered  : 

BXiATCHTORD,  J.  The  petition  in  bankruptcy  herein  was  in 
involuntary  bankruptcy.  It  was  filed  July  16th,  1875.  Under 
section  10  of  the  Act  of  June  22nd,  1874,  it  is  the  law  as  to 
transactions  occurring  after  August  22nd,  1874,  that,  by  virtue  of 
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section  5128  of  the  Reyised  Statutes,  if  an  insolvent  person,  within 
two  months  before  the  filing  of  a  petition  against  him  in  involon- 
tarj  bankmptcj,  with  a  view  to  give  a  preference  to  a  creditor, 
makes  any  transfer  of  any  part  of  his  property,  the  person  reoeir- 
ing  sach  transfer  having  reasonable  cause  to  believe  such  person  is 
insolvent,  and  knowing  that  such  transfer  is  made  in  fraud  of  the 
provisions  of  the  bankruptcy  statute,  the  same  shall  be  void.  It  is, 
probably,  true  that  on  the  question  of  granting  a  discharge,  the 
Court  is  only  to  look  to  the  acts  and  intent  of  the  bankrupt,  and 
that,  under  the  5th  sub-division  of  section  5110,  a  discharge  must 
be  withheld  if  the  bankrupt  has  given  any  fraudulent  preference, 
contrary  to  the  provisions  of  the  bankruptcy  statute,  or  has  made 
any  fraudulent  transfer  of  any  part  of  his  property,  without  refer- 
ence to  whether  such  fiicts  exist  in  regard  to  the  transferee  as  to 
enable  the  assignee  to  recover  back  from  him  the  transferred  prop- 
erty. (//}  re  Oofff  2  NcU.  B^kcy  Reg.,  858).  But,  in  regard  to 
specifications  framed  under  such  5th  sub-division,  this  Court  held, 
in  Inj'e  Freeman,  (4  Benedict,  245,)  that  the  '^fraudulent"  con- 
veyance referred  to  in  such  5th  sub-division  means  only  such  a 
conveyance  as  is  so  declared  to  be  void.  If  there  be,  in  the  case  of 
In  re  Louis  (8  Benedict,  153),  any  thing  which  seems  to  conflict 
with  the  decision  in  In  re  Freeman  the  latter  must  prevail.  The 
point  was  not  raised  in  In  re  Louis,  and  that  case  would  seem 
rather  to  have  been  decided  on  specifications  made  under  sub-divis- 
ion 9  of  section  5110.  So  far,  therefore,  as  the  5th  specification 
in  the  present  case  relates  to  fraudulent  transfers,  it  must  be  over- 
ruled,for  all  the  transfers  referred^  in  it  are  transfers  to  creditors, 
and  that  to  Strang  and  Holland  Brothers  of  March,  1875,  was 
made  more  than  two  months  before  the  16th  of  July,  1875,  while 
all  the  others  were  made  before  August  22nd,  1874,  and,  therefore, 
more  than  four  months  before  July  16th,  1875,  and  are  governed 
by  section  5128,  as  it  stood  before  the  Act  of  June  22nd,  1874, 
was  passed. 
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But,  the  9th  specification  is  founded  on  the  9th  sub-diyision  of 
section  5110,  and  avers  that  ^^the  bankrupt  has,  in  contemplation 
of  becoming  bankrupt,  made  certain  pledges,  payments,  transfers, 
assignments  and  conveyances  of  his  property  or  -a  part  thereof, 
directly  or  indirectly,  absolutely  or  conditionally,  for  the  purpose 
of  preferring  certain  creditors  or  persons  having  or  not  having  a 
claim  or  claims  against  him,  or  who  are  or  may  be  under  liability 
for  him,  or  for  the  purpose  of  preventing  the  property  from  coming 
into  the  hands  of  the  assignee,  or  of  being  distribute4  in  satis&c- 
tion  of  his  debts."  Under  the  decision  of  this  Court  in  In  re 
Goldschmidt^  (3  Benedict^  379,)  as  to  the  meaning  of  the  words 
in  that  sub-division,  ''in  contemplation  of  becoming  bankrupt,"  I 
think  that  this  9th  specification  is  sustained,  so  fi&r,  certainly,  as 
relates  to  the  conveyance  by  the  bankrupt  to  his  father^  in  Feb- 
ruary, 1874,  and  to  his  transfers  to  Strang  and  Holland  Brothers,  in 
February,  1874,  and  March,  1875.  He  was  insolvent  or  contem- 
plated insolvency  when  he  made  such  conveyance  and  such  trans< 
fers,  and  he  made  them  with  intent  to  give  preferences.  He  is 
therefore,  according  to  section  5021,  to  be  deemed  to  have  thereby 
committed  acts  of  bankruptcy.  He  contemplated  committing  the 
acts  of  bankruptcy  which  he  so  committed,  and  he,  therefore,  con- 
templated becoming  bankrupt,  and,  as  before  said,  he  made  the 
conveyance  and  the  transfers  with  intent  to  prefer  the  transferees. 

As  to  the  failure  of  the  bankrupt  to  keep  proper  books  of  account, 
it  appears,  that,  from  June,  1874,  to  January,  1875,  the  bank- 
rupt kept  no  cash  book,  journal  or  ledger.  In  the  absence  of  a 
cash  book,  it  must  clearly  be  shown  by  the  bankrupt  that  the 
entries  which  would  there  appear,  appear  elsewhere  in  his  books  as 
entriesof  cash,  and  that  the  state  of  his  cash  receipts  and  payments 
can  be  ascertained  from  the  books  he  did  keep.     This  is  not  shown. 

A  discharge  is  refused. 

For  the  bankrupt,  E,  Smith. 

For  the  creditors,  R.  A.  Prycr  and  Frederick  H,  Kellogg. 
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THE  BARQUE  UNADILLA. 

Lien.— BuppuBs  to  Vsmsl  ik  hxb  Homb   Pobt  on  thx  Lakxs. — Statx 

Law. 

The  lien,  given  by  the  laws  of  the  State  of  New  York  (^Sem,  LauM  of  186d» 
Chap,  482)  for  Bupplies  furnished  to  a  Teasel  in  her  home  port,  is  yalid  and 
enforceable  in  the  Admiralty,  the  Teasel  being  of  twenty  tons  burden  and 
upwards,  enrolled  and  licensed  for  the  coasting  trade,  and  employed  in  the 
business  of  commerce  and  navigation  between  different  States  upon  the 
lakes  and  navigable  waters  connecting  them. 

Such  a  lien  must  prevail  over  the  title  of  a  purchaser  of  the  vessel  who  hat 
bought  her  without  notice  of  the  lien.' 

Case  of  The  EdUh  (11  BlaUh.  451)  criticised. 

Wallace,  J.  This  case  presents  the  questioii  whether  a  lien 
given  by  the  laws  of  New  York,  (Chap.  482,  Laws  of  1862,)  for 
supplies  furnished  a  vessel  in  her  home  port  can  be  enforced  in  rem 
in  this  Court,  the  vessel  being  of  twenty  tons  burden  and  upwards, 
enrolled  and  licensed  for  the  coasting  trade,  and  employed  in  busi- 
ness of  commerce  and  navigation  between  ports  and  places  in  differ- 
ent States  upon  the  lakes  and  navigable  waters  connecting  the 
lakes.  If  the  Statute  confer^  a  valid  lien,  inasmuch  as  the  cause 
of  action  is  founded  on  a  maritime  contract,  and  the  Court  has 
therefore  jurisdiction  of  the  controversy,  the  Admiralty  will  enforce 
the  lien  given  by  the  local  law.  (  The  St.  Lawrence^  1  Blacky  522. 
Peyroux  v.  Howard^  7  Peters^  321.  The  New  Orleans  v.  Phoe- 
buSi  11  Peters,  275).  Prior  to  the  amendment  of  the  12th 
Admiralty  Rule  by  the  Supreme  Court   in  1859,  it  had  been  the 
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common  practice  of  the  District  Goarts  to  issue  process  in  rem  for 
the  enforcement  of  such  liens.  The  rule  was  amended,  for  reasons 
of  policy  stated  briefly  in  Maguire  vs.  Card  (21  How,  251)  and 
more  fully  stated  by  Judge  Taney  in  The  Steamer  St  Lawrence 
(1  Black,  527,)  and  thereby  process  in  rem  in  such  cases  was 
denied.  The  amendment  to  the  12th  rule,  promulgated  by  the 
Supreme  Court  in  May,  1872.  restores  the  right  \o  process  in  rem-, 
and  as  stated  in  The  Lottawana  (21  WaU.  581,)  the  rule  of 
1844  is  restored  so  &r  as  to  give  material  men  the  right  to  enforce 
their  liens ;  and  when  the  lien  exists,  no  matter  by  what  law  it  is 
created,  all  obstacles  to  a  proceeding  in  rem  are  now  removed. 

Whether  or  not  the  lien  given  by  the  Act  of  1862  is  valid, 
depends  upon  the  constitutionality  of  that  Act.  That  the  Act  tran- 
cends  the  legislative  power  of  the  States,  so  far  as  it  attempts  to 
transfer  to  the  State  Courts  the  power  to  enforce  maritime  causes  of 
action  by  remedies  unknown  to  the  common  law,  and  thus  encroacjics 
on  the  Admiralty  jurisdiction  vested  exclusively  jn  the  District 
Courts,  is  clear  both  upon  principle  and  authority. 

But  that  the  Act  is  wholly  void  does  not  follow.  A  Statute  may 
be  void  in  part  and  valid  in  part,  and  those   provisions  which  are 
unconstitutional  will  not  vitiate  those  which  are  lawfiil  unless  all  are 
so  mutually  co-operative  and  dependent  upon  each  other  as  to  pos- 
sess no  independent  vigor.     Of  the  several  sections  of  this  Act,  qne 
creates  a  lien  while  others  provide   the  procedure  and  remedy  for 
its  enforcement.     An  amendment  of  the  sections  confering  the 
remedy  would  remove  all  the  obnoxious  features  of  the  Act.     The 
lien  created  is  not  made  to  depend  upon  the  remedy,  but  the  remedy 
depends  upon  the  lien.     If  the  section   creating  the  lien  was  void 
for  unconstitutionality,  doubtless  the   sections  giving  the  remedy 
would  be  void  also,  because  there  would  be  nothing  upon  which  they 
could  operate )  but,  if  the  remedy  were  taken  away,  the  lien  would 
not  be  inoperative.    Where  a  Statute  creates  a  right,  and  prescribes 
the  remedy  to  enforce  it,  doubtless  the   party  is  confined  to  the 
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Statutory  remedy :  but,  when  no  remedy  is  prescribed,  the  party  to 
whom  the  right  is  given  may  enforce  it  by  any  appropriate  acticm 
at  common  law  {Ewen  y.  JotieSy  2  Salk.  415.  Dudley  v.  Majf- 
hew,  3  N,  T.  R.  9  ,) 

Bttt,  assuming  that  the  right  and  remedy  are  so  inseparable 
and  dependent  that  one  cannot  exist  without  the  other,  the  Act  is 
operative  over  a  class  of  cases  within  the  legitimate  legislative  con- 
trol of  the  States.  A  law  may  be  unconstitutional  and  of  course 
void,  in  relation  to  particular  cases,  and  yet  valid  for  all  purposes  in 
its  application  to  other  cases  within  the  scope  of  its  provisions  but 
varying  from  the  former  in  particular  circumstances.  {Golden  v. 
PHnce,  8  Wash.  C.  C.  813.  Bank  of  Hamilton  v.  Dudley,  2 
Peters,  526.)  The  Act  is  unobjectionable  in  its  operation  over 
all  transactions  which  are  not  cognizable  in  the  Admiralty ; 
and,  as  will  hereafter  appear,  as  to  vessels  engaged  in  navigating 
the  lakes,  is  to  be  given  full  effect.  And  for  this  reason  the  Court 
of  Appeals  of  New  York  has  held  the  Statute  constitutional,  and 
sustained  it,  both  as  to  the  lien  and  the  remedy,  except  in  its  appli- 
cation to  causes  of  action  exclusively  cognizable  in  the  District 
Court.  {Shepard  v.  Steele,  43  N.  Y.,52;  Brookmanv.  Hamillj 
43  N,  Y.,  554).  I  am  aware  that  Judge  Woodruff  expressed  a 
contrary  opinion  in  the  case  of  The  Edith  (11  Blatchf.  451),  but 
he  was  considering  its  effect  where  the  attempt  was  to  apply  the 
Act  to  afford  a  lien  for  a  cause  of  action  purely  maritime,  and  in 
which  he  held  that  under  the  12th  Admiralty  Rule,  as  it  then 
existed,  the  lien,  if  valid,  could  not  be  enforced  in  the  District 
Court.  It  was  not  necessary  to  decide  the  question  now  presented ; 
and  in  its  present  aspect  it  was  not  presented  for  his  consideration. 
As  to  vessels  engaged  in  navigating  the  lakes  the  Act  is  valid  in  all 
its  provisions.  The  Act  of  Congress  of  1845,  extending  the  juris- 
diction of  the  District  Courts  in  admiralty  to  cases  arising  upon  the 
lakes  and  navigable  waters  connecting  the  same,  does  not  confer 
exclusive  jurisdiction  upon  these  Courts,  but  contains  a  limitation 
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upon  such  jurisdiction,  '^saving  to  parties  the  right  of  a  concurrent 
remedy  at  the  common  law,  where  it  is  competent  to  give  it  and 
any  concurrent  remedy  which  may  be  given  by  the  State  law." 
The  jurisdiction  thus  conferred  is  not  exclusive,  but  is  expressly 
made  concurrent  with  such  remedies  as  may  be  given  by  the  State 
laws.  {The  Hine  v.  Trevor^  4  Wall^  556.)  The  remedies  pro- 
vided by  the  laws  of  the  States  may  be  enforced  in  their  full  vigor 
over  vessels  navigating  the  lakes. 

These  conclusions  lead  to  a  decree  for  the  libellants.  The  stat- 
utory lien  must  prevail  over  the  title  of  a  purchaser  who  has  paid 
the  purchase  money  without  actual  notice  of  the  lien. 


(BuUm  ^\$\M  of  §[m  fork. 
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Tug  and  Tow. — Damage  by  Striking  Pier. — Sea  Worthiness. 

Where  a  canal  boat  which  had  been  in  tow  by  a  tug  was  allowed  to  get  adrift 
and  to  strike  the  end  of  a  pier,  but  no  damage  resulting  was  then  discover- 
ed, and  the  tow  proceeded,  and  soon  after  the  boat  was  found  to  be  sink- 
ing, but  her  captain  refused  to  be  towed  to  a  place  of  safety  and  insisted 
on  going  on  to  his  place  of  destination,  and  the  canal  boat  thereafter  sunk : 

Heldy  That  such  refusal  relieved  the  tug  from  responsibility  for  the  sinking 
of  the  boat : 

That  the  tug  could  not  be  held  liable  for  the  striking  of  the  pier  by  the  canal 
boat,  although  it  could  have  been  prevented,  by  diligence  on  the  part  of 
the  tug  it  appearing  that  the  boat  had  not  strength  enough  to  bear  the 
ordinary  contacts  and  blows  inseparable  from  navigation  in  the  harbor. 

Benedict,   J.     The  evidence  shows  that  after  the  libellant's 
boat  had  been  taken  in  tow  by  the  Meade,  during  the  operation  of 
shifting  the  hawser,  she  was  allowed  to  get  adrift,  and  to  strike 
81 
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ftguuBt  the  pier  at  42iid  Street  There  is  little  doubt  that  the  oo- 
eurrenee  oooU  have  been  preTented  by  the  exercise  of  diligence  on 
the  part  of  the  tog.  But  it  does  not  follow  that  the  sabseqaent 
sinking  of  the  boat  is  to  be  held  to  be  the  result  of  the  negligence 
which  permitted  the  canal  boat  to  get  against  the  pier.  For  the 
CTideace  shows  diat  the  contact  with  the  pier  was  not  violent,  and 
involved  no  more  strain  than  is  to  be  anticipated  in  the  ordinary 
contacts  of  boats,  with  the  piers  and  vessels  in  a  harbor  like  this. 
All  vessels  must  be  prepared  to  endure  this  sort  of  contact;  and  it 
seems  plain  that  no  damage  would  have  resulted  to  the  libellant's 
boat  from  her  ccmtact  with  the  pier  if  she  had  not  been  too  weak 
and  rotten.  The  subsequent  &te  of  the  boat  discloses  her  rotten 
condition  and  indicates  the  real  cause  of  her  loss.  The  accident 
did  not  at  the  time  lead  the  master  of  the  boat  to  suppose  that  any 
injury  had  been  sustained  by  his  boat;  nor  was  there  anything  to 
lead  the  tug  to  suppose  that  the  occurrence  had  rendered  it  dan- 
gerous to  proceed  or  to  require  any  extraordinary  care  or  precau- 
tion in  the  towing.  No  negligence  therefore  can  be  imputed  to  the 
^Qg)  1>7  reason  of  her  continuing  her  prosecution  of  the  voyage. 
When  afterwards  the  sinking  condition  of  the  boat  became  apparent, 
it  was  at  once  discovered  by  the  tug,  and  the  master  ^f  the  tug 
promptly  ofifered  to  take  the  boat  to  a  place  of  safety. 

The  refusal  of  that  otkr  by  the  master  of  the  canal  boat  and 
his  determination  to  proceed  to  her  original  place  of  destination  re- 
lieves the  tug  of  all  responsibility  for  the  subsequent  sinking  of  the 
boat,  it  appearing  that  after  the  condition  of  the  boat  was  known, 
all  due  care  was  exercised  on  the  part  of  the  tug,  and  all  proper 
effort  made  to  reach  the  destination  selected  by  the  master  of  the 
boat.     The  libel  must  accordingly  be  dismissed  with  costs. 

For  libellants,  Slcirr,  Hooker  ^  Hastings, 

For  claimants,  Beebe,  WUcax  ^  Hobbs, 
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THE  BARK  VINCENZO   PEROTTO. 

Collision  at  Sea.— Sailing  Vessels  Crossing. 

The  brig  M.  was  sailing  close-hauled  on  her  starboard  tack,  heading  8.  by  E. 
with  the  wind  about  8.  W.  She  made  the  red  light  of  the  bark  V.  P. 
several  points  on  her  port  bow.  The  bark  was  sailing  N.  W.  and  saw  the 
red  light  of  the  M.  several  points  on  her  port  bow,  which  disappeared, 
and  shortly  afterwards  the  brig  was  seen  almost  directly  ahead  of  the  bark. 
The  helms  of  both  vessels  were  ported  at  the  last  moment,  but  the  two 
vessels  came  together  nearly  head  and  head,  the  bark  striking  the  brig  on 
the  port  bow : 

Held,  That,  on  the  evidence,  the  course  of  the  brig  must  have  been  changed 
by  a  starboarding  of  her  helm  after  the  light  of  the  bark  had  been  seen ; 

Tliat  the  collision  was  due  to  such  change  of  course,  and  that  the  brig  was 
responsible  therefor. 

This  was  a  suit  by  the  owners  of  the  brig  Martha  and  her 
cargo  to  recover  the  damages  occasioned  by  a  collision  between  her 
and  the  bark  Yincenzo  Perotto,  which  occurred  on  the  night  of 
May  2nd,  1876,  about  a  hundred  miles  east  of  Gape  Hatteras. 
The  libellants  alleged  that  the  wind  at  the  time  was  about  south- 
west by  west,  and  the  brig  was  sailing  about  south  by  east,  close- 
hauled  on  the  starboard  tack ;  that  the  red  light  of  the  Perotto 
was  seen  bearing  five  or  six  points  under  her  lee,  between  one  and 
two  miles  distant ;  that  the  brig  held  her  course  till  the  Perotto 
was  a  short  distance  ofiF,  when  the  green  light  also  came  into  view, 
whereupon  the  helm  of  the  brig  was  put  hard-a-port  to  avoid  the 
collision,  but  the  bark  struck  the  brig  on  her  port  side,  forward  of 
the  fore-rigging,  sinkmg  her  in*a^few  minutes. 

The  claimants  of  the  bark  alleged  in  answer  that  the  wind  was 
about  south-west,  and  the  bark  was  heading  north-west  j  that  the 
red  light  of  the  brig  was  seen  about  four  points  on  the  weather 
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bow  of  the  \mtk  and  about  threo-q[oaiten  of  a  aik  oi^  which 
indicalwi  to  the  bark  that  the  brig,  bound  down  the  eoasty  had 
alnadj  paaed  the  line  of  the  bark's  eonne:  that  that  li|^  went 
o«t  of  ai^t  and  no  light  was  risible  to  those  on  the  barfc,  who 
were  earefnllj  scanning  the  horison  with  night  glasses,  which  was 
probabl J  due  to  a  light  clood  passing  bj  and  enTelofMng  the  brig, 
and  pretenting  her  from  being  seen  till  her  sails  were  seen  right 
ahead,  about  a  ship's  length  distant,  when  the  hefan  of  the  barfc 
was  at  onee  ported,  bat  the  ooUision  eoold  not  be  avoided  and 
the  Teasels  came  together  nearl  j  head  and  head ;  and  that  the  od- 
lisioD  was  eaosed  bj  the  brig,  in  that  she  did  not  keep  her  eooiae 
bat  pot  her  helm  to  starboard,  after  the  li^t  of  the  bai^  was  seen, 
The  mate  of  the  brig,  when  eTamined  as  a  witness,  testified  that 
after  seeing  the  li^t  of  the  bark  he  ordered  the  man  at  the  wheel 
of  the  brig  to  keep  the  sails  fall,  which  ord^  was  obeyed  by  the 
man  at  the  wheel,  bat  the  mate  also  testified  that  that  did  not 
change  the  oooise  iji  the  brig. 

For  libeUants,  W.  W.  Goodrich  and  Scudder  ^  Carter. 
For  claimants,  R.  D.  Benedki,  and  Beebe,  Wilcox  ^  Hobts. 

Bkhsdict,  J.  It  is  plain  that,  if  the  red  li^t  seen  by  those 
on  the  bark  was  the  light  <^  the  Martha,  the  only  way  in  which 
the  collision  coald  hare  been  broaght  about  was  by  a  fiilse  manoea- 
yre  on  the  part  of  the  brig  in  keeping  away.  That  the  helm  of 
the  brig  was  put  up  after  the  bark  had  been  seen  to  leeward,  is 
proved  by  erery  person  on  the  brig's  deck  at  the  time ;  and  I  am 
firee  to  say  that  I  do  not  see  how  the  mate  can  be  believed,  when  he 
says  that  his  veaael,  numing  close-haoled  ander  a  fall  sail  breeae, 
did  not  keep  away,  when  not  only  was  her  helm  put  up  bat  her 
sheets  at  the  same  time  started.  In  sach  a  breeze  she  most  neces- 
sarily  have  fidlen  off  That  manoeuvre  on  her  part  will  fully 
account  for  all  that  occurred,  and  it  was  a  clear  fiiult. 

The  only  answer  that  has  been  made  to  this  view  is  by  the  sag- 
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gestion,  that  the  red  light  seen  to  windward  of  the  bark  was  not  the 
light  of  the  brig  but  of  another  vessel,  and  that  the  brig  was  not 
seen  at  all  until  under  the  bark's  bows  and  when  a  collision  was 
inevitable.  But  the  difficulty  with  this  suggestion  is,  that,  if  it  be 
supposed  that  the  red  light  seen  from  the  bark  was  not  the  light  of 
the  brig,  the  &ct  that  the  red  light  of  the  bark  was  seen  from  the 
brig  and  to  leeward,  as  those  fix>m  the  brig  say,  is  equally  conclu- 
sive to  show  that  the  collision  could  not  have  occurred  as  it  did 
unless  the  brig  was  kept  away. 

Not  only  do  the  two  men  from  the  brig's  deck  say  that  the  red 
light  of  the  bark  was  so  seen  from  the  brig,  but  this  is  averred  in 
the  libels  and  must  therefore  be  taken  to  be  true. 

The  conclusion,  therefore,  cannot  be  avoided,  that  the  collision 
was  caused  by  the  brig's  being  kept  away,  instead  of  holding  her 
course,  as  it  was  her  duty  to  do. 

The  libels  are  accordingly  dismissed,  with  costs. 


§tM(t  of  Wtmml 


JUNE,  1876. 

ALONZO  W.  ALLEN  vs.  A.  G.  WHITTEMORE, 

ASSIGNEE. 

RseiDBNOB  OF  Bankbupt.— Bill  of  Sale  Reoobded  undeb  State  Law. 

Where  a  bill  of  sale  of  certain  property  was  recorded  in  the  clerk's  office  in 
the  town  where  the  purchaser,  at  the  time,  represented  that  he  resided, 
according  to  the  law  of  the  State  of  Vermont,  and  the  purchaser  became 
bankrupt  before  the  conditions  of  the  bill  of  sale  were  fulfilled : 
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Helid^  That  the  assignee  of  the  bankrupt  cannot  set  up,  as  against  the  holder 
of  the  bill  of  sale,  that  the  banknipt  actually  resided  in  another  town, 
where  the  bill  of  sale  was  not  recorded,  and  therefore  the  condition  is 
void ; 

That  the  property  having  been  sold,  and  the  proceeds  collected  by  the 
assignee,  he  must  pay  the  balance  remaining  due  on  the  bill  of  sale. 

Smallbt,  J.  In  this  case  it  appears  that  J.  E.  Came  k  Go. 
were  manu&ctarers  and  vendors  of  billiard  tables  in  the  city  of 
Boston,  and  Commonwealth  of  Massachusetts;  and  on  the  31st 
day  of  July,  1873,  sold  to  Adoniram  Austin,  who  set  himself  up 
as  of  Burlington,  in  the  State  of  Vermont,  five  billiard  tables  and 
their  appurtenances,  and  conveyed  them  to  him  by  bill  of  sale 
thereof  dated  Boston,  July  31,  1873,  conditioned  that  said  Austin 
pay  the  said  Came  k  Co.,  or  their  assigns,  five  promissory  notes, 
therefor,  amounting  in  all  to  one  thousand  and  seventy  dollars  and 
ten  cents.  The  bill  of  sale  states  that  Austin  lives  in  Burlington, 
and  that  said  Austin  stipulated  that  he  would  keep  said  billiard 
tables  insured  at  his  own  expense  and  the  policy  be  made  payable  to 
said  Came  k  Co.  or  their  assigns,  in  case  of  loss.  Said  bill  of 
sale,  with  the  conditions  thereon,  was  duly  recorded  in  •  the  City 
Clerk's  office,  in  the  city  of  Burlington,  on  the  3d  day  of  September 
1873. 

All  said  notes  were  paid  except  the  laat  one ;  the  last  one 
became  payable  and  remained  unpaid,  and  said  Came  &  Co.  sold 
and  transferred  the  same  with  all  their  title  to  the  property  to  the 
said  A.  W.  Allen,  the  petitioner.  The  said  Allen  then  demanded 
payment  thereof  or  the  property,  which  said  Austin  refused  to  make 
or  to  deliver  the  property. 

Soon  after  said  Austin  went  into  bankruptcy  and  said  Whitte- 
more  was  duly  appointed  his  assignee.  Said  Allen  then  demanded 
of  said  Whittemore  the  amount  due  on  the  note  or  the  said  prop- 
erty, which  Whittemore  wholly  refused,  alleging  that  said  Austin 
lived  in  the  town  of  Colchester  and  not  in  the  city  of  Burlington, 
and  according  to  the  statute  of  the  State  of  Vermont  pa&sed  at  the 
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session  of  1872  (Laws  of  Vermont  of  that  year,  p.  90),  the  bill  of 
sale  not  being  recorded  in  the  town  of  Colchester,  according  to  said 
Act,  the  condition  was  void  and  the  property  became  absolutely 
said  Austin's. 

But  the  Court  holds,  that  inasmuch  as  said  Austin  represented 
himself  to  reside  in  the  city  of  Burlington,  he  could  not  take 
advantage  of  his  own  fraud,  and  thus  deprive  the  said  Came  k  Co. 
or  their  assigns  of  the  title  to  said  property,  as  at  common  law  the 
property  remained  theirs  until  all  the  conditions  were  complied 
with  and  the  notes  fiilly  paid.  And  it  appears  that  the  said  Whit- 
temore  had  sold  the  said  tables  and  collected  the  money  therefor. 
It  is  ordered  that  the  said  Whittemore,  as  assignee,  pay  the  said 
Allen  the  amount  now  due  on  the  said  last  named  note,  and  the 
costs  of  this  proceeding,  and  it  be  referred  to  B.  B.  Smalley,  as 
Master,  to  ascertain  and  report  to  this  Court  the  amount  thereof. 


f  otttltfvn  iii^tmt  of  %m  f  ovk. 

JULY,  1876. 

IN  THE  MATTER  OF  JOHN  U.  OEHNINGER,  FOR 
HIMSELF,  AND  AGAINST  HENRY  WETT8TEIN 
AND  ALBERT  MEYER. 

Act  of  Bankruptcy.— Dissolution  of  Partnership  by  Deobeb  of  Court. 

AV.,  a  member  of  a  firm  composed  of  W.,  O.  &  M.,  brought  a  suit  in  a  State 
Court  against  the  other  two  members  for  a  dissolution  and  closing  up  of 
the  4)U8ines8  of  the  firm,  in  which  a  decree  was  made  dissolving  the  firm 
and  appointing  a  receiver  of  the  property  to  close  up  the  business.  O. 
thereafter  filed  a  petition  in  bankruptcy,  for  himself  and  against  W.  and  M., 
alleging  the  insolvency  of  the  firm  as  a  ground  of  adjudication. 

i/eW,  That  the  petition  for  an  adjudication,  as  to  W.  and  M.,  must  be  denied. 
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This  was  a  hearing  on  a  petition  for  adjadication  in  bankmptcy. 
The  petition  was  filed  by  John  Ubrich  Oehninger  and  set  ap  that 
hcj  with  Henrj  Wettstein  and  Albert  Meyer,  partners  in  business, 
under  the  name  of  Wettstein,  Oehninger  k  Go  ,  had  for  six  months 
preceding  the  filing  of  the  petition,  carried  on  business  in  New 
York  city,  where  Wettstein  and  Meyer  had,  during  that  period, 
resided,  the  petitioner  having  till  recently  resided  in  France ;  that 
the  members  of  the  co-partnership  owed  debts  exceeding  $300,  and 
were  unable  to  pay  their  debts  in  full ;  that  the  petitioner  was  will- 
ing to  make  a  surrender  of  his  property  and  of  the  property  of  the 
partnership  for  the  benefit  of  creditors  and  desired  to  obtain  the 
benefit  of  the  bankruptcy  Act,  but  that  Wettstein  and  Meyer 
refused  to  join  him ;  and  that  a  receiver  had  been  placed  in  posses- 
sion of  the  assets  of  the  firm,  by  the  collusion  of  the  other  two  part- 
ners, and  was  disposing  of  the  assets  of  the  firm  to  the  detriment 
of  the  creditors.  The  petition  contained  other  formal  allegations. 
It  was  filed  May  11th,  1876. 

The  other  two  partners  answered  separately,  setting  up,  among 
other  things,  that  Wettstein  had  brought  a  suit  in  the  Supreme 
Court  of  the  State  of  New  York  against  the  other  two  partners,  for 
a  dissolution  of  the  firm  and  a  winding  up  of  the  business ;  that  the 
other  two  partners  appeared  in  the  action;  and  that,  on  May  1st, 
1876,  a  judgment  was  entered  in  that  action,  dissolving  the  part- 
nership, and  appointing  a  receiver  to  take  the  property  and  close 
up  the  affikirs  of  the  firm.  The  issues  were  referred  to  the  clerk, 
and,  on  his  report,  the  matter  was  brought  to  a  hearing  before  the 
Court. 

For  Oehninger,  /.  T.  Langan. 
For  Wettstein,  /.  C.  BushndL 
For  Meyer,  /.  A,  Balestier. 

Blatohford,  J.     I  am  not  famished  with  the  copy  of  the 
judgment  record  in  the  suit  in  the  State  Court,  which  was  put  in 
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evidence  before  the  referee,  but  I  assume  that  the  facts  set  up  in 
the  answers  put  in,  in  this  Court,  by  Wettstein  and  Meyer,  are  true, 
and  that  the  papers  annexed  to  those  answers  are  authentic.  If 
this  be  so,  it  is  apparent  that  the  State  Court  acquired  jurisdiction 
of  the  persons  of  the  three  co-partners  and  of  their  co-partnership 
property,  before  the  proceedings  in  bankruptcy  were  instituted. 
Those  proceedings  were  not  instituted  by  creditors^  and  the  ground 
alleged  for  an  adjudication  is  merely  insolvency.  This  being  so,  an 
adjudication  as  to  Wettstein  and  Meyer  must  be  refused. 


JULY,  1876. 

THE  STEAMTUG  DON  JUAN. 

Collision  at  Pier. — Tug  and  Tow. 

A  tug,  in  the  employ  of  the  Erie  Hallway  Co.,  was  towing  a  schooner  on  a 
hawser  astern',  out  from  a  slip  at  Jersey  City.  The  Superintendent  of 
Tugs  for  the  Company  was  on  the  pier  directing  the  movements  of  the  tug 
and  schooner.  The  tide  was  flood,  and  a  line  was  got  out  from  the  schooner 
to  the  pier  on  the  lower  side  of  the  slip,  which  was  shorter  than  the  pier  on 
the  upper  sid«,  to  hold  her  up  against  the  tide.  This  line  ^^as  cast  off,  by 
order  of  the  mate  of  the  schooner,  before  she  had  cleared  the  pier  on  the 
upper  side,  and  her  rigging  caught  on  a  yard  of  a  bark  lying  alongside  of 
the  upper  pier  and  broke  it : 

Held,  That  the  tug  was  not  responsible  to  the  bark  for  the  damage  done. 

This  was  a  libel  by  the  owner  of  the  bark  Francisco  Bellagamba 
to  recover  damages  for  the  breaking  of  one  of  her  yards  by  its  being 
caught  by  the  rigging  of  the  schooner  Moss  Glen,  while  in  tow  of 
^he  tug  Don  Juan.  The  bark  was  lying  at  the  lower  side  of  a  pier 
near  the  end.    The  next  pier  below  was  a  shorter  pier.     The  Moss 
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Glen  was  being  towed  out  of  the  sb'p  between  the  piers  astern  of  the 
Don  Juan,  on  a  hawser. 

For  libelljiikts,  F.  A.  Wilcox. 
For  respondents,  R.  D.  Benedict. 

Benedict,  J.  The  damage  cdnplained  of  consists  in  the 
breaking  of  the  yard  of  the  bark  Francisco  Bellagamba,  bj  the 
fore-rigging  of  the  schooner  Moss  Glen.  The  bark  was  moored 
alongside  a  pier,  and  the  schooner  was  passing  by  the  bark,  going 
out  of  the  slip  in  tow  of  the  tug  Don  Juan,  upon  a  hawser.  The 
proofe  show  that  the  cause  of  the  schooner's  coming  in  contact  with 
the  bark  was  the  slacking  of  a  line,  which  had  been  run  from  the 
schooner  to  the  other  side  of  the  slip  for  the  purpose  of  keeping  the 
schooner  up  against  a  strong  flood  tide  then  running  through  the  slip, 
and  which,  as  soon  as  the  line  was  slacked,  carried  the  schooner  upon 
the  bark.  The  slacking  of  this  line  was  not  the  act  of  the  tug, 
but  of  the  mate  in  conmiand  of  the  schooner.  The  injury  that 
followed  was  done  by  the  schooner  and  not  by  the  tug,  and  the 
negligence  of  her  mate  in  directing  the  line  to  be  cast  off  was  the 
cause  of  her  doing  it.  For  such  an  act  of  negligence,  not  possible 
to  be  prevented  by  the  tug,  and  which  brought  the  schooner  in  con- 
tact with  the  bark  in  spite  of  all  care  and  effort  on  the  part  of  the 
tug,  the  tug  is  not  responsible. 

It  is  stated  in  the  answer  that  the  tug  was  in  the  service  of  the 
Erie  Railway  Company,  and  that  Homans,  the  superintendent  of 
tugs  for  said  Company,  had  charge  of  the  movements  of  the  tug 
and  of  the  schooner ;  but  Homans  did  not  have  charge  on  board 
the  schooner  at  the  time  the  line  was  thus  slackened.  The  mate  of 
the  schooner  had  charge  there.  He  gave  the  order  to  slack  the  line 
and  so  brought  his  vessel  in  contact  with  the  bark,  in  spite  of  the 
efforts  of  Homans  and  of  the  tug  to  keep  her  clear.  This  act  of  the 
mate  of  the  schooner  is  not  made  the  act  of  the  tug  by  the  circum- 
stance that  Homans  had  charge  of  the  movements  of  the  tug  and 
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schooper.  The  act  was  an  independent  act  of  negligence,  com- 
mitted by  the  person  in  that  particular  responsible  for  what '  was 
done  on  board  his  vessel,  which  resulted  in  damage  being  caused  by 
his  vessel  to  the  bark,  and  is  not  in  law  an  act  of  the  tug  for  which 
she  can  be  held  responsible  in  this  action.  Whether  as  between 
the  schooner  or  the  bark  the  responsibility  is  upon  the  schooner  or 
the  bark  by  reason  of  the  conditition  of  the  yards  of  the  bark  is  a 
question  unnecessary  to  determine  here.  The  libel  must  therefore 
be  dismissed  with  costs. 


JULY,  1878. 

THE  STEAMSHIP  AMERICA. 

Damage  to  Cabgo.— Bill  of  Lading. — Inherent  Deteriokation. — Bad 

Storage. 

Oranges  and  Lemons  were  shipped  on  a  steamship  at  Valencia  to  be  brought 
to  New  York  under  a  bill  of  lading  exempting  the  vessel  from  losses  by 
perils  of  the  seas  or  from  inherent  deterioration.  On  tlie  discharge  of  the 
cargo  at  New  York  the  fruit  was  found  to  be  mostly  decayed,  and  a  libel 
was  filed  against  the  steamer  to  recover  for  its  loss : 

Held,  That  on  the  evidence  the  cargo  had  not  been  so  stowed  as  to  permit 
proper  ventilation : 

That  it  was  not  incumbent  on  the  llbellants  to  prove  that  there  was  no  inher- 
ent deterioration  in  the  fruit : 

That  the  rotting  of  this  fruit  was  undoubtedly  unduly  hastened  by  the  man- 
ner in  which  it  was  stowed ;  and  that  the  llbellants  were  entitled  to  recover. 

3bnedict,  J.  This  is  an  action  upon  a  bill  of  lading  to  recov- 
er for  the  loss  of  a  quantity  of  oranges.  The  oranges  were  shipped 
in  Valencia,  to  be  delivered  in  New  York  in  like  good  order.  The 
bill  of  lading  is  in  the  ordinary  form.  It  states  that  the  fruit  was 
shipped  in  good  order  and  condition,  and  it  exempts  the  ship  from 
liability  for  damages  arising  from  perils  of  the  seas  or  from  'inherent 
deterioration."     After  the  shipment  of  this  fruit  in  Valencia,  the 
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steamer  went  to  Malaga,  where  the  position  of  some  portions  of  the 
cargo  was  changed,  and  other  cargo  was  shipped. 

From  Malaga  the  steamer  proceeded  to  Boston,  and  landed 
some  cargo  and  thencQ  she  proceeded  to  New  York.  Upon  arrival 
in  New  York  the  fruit  was  found  substantially  destroyed  by  decay. 
All  of  it  was  more  or  less  rotten  and  it  was  worth  little  or  nothing. 
Whereupon  this  action  was  brought  to  charge  the  steamer  with  the 
loss.  The  evidence  renders  it  necessary  to  consider  only  the  ques- 
tion of  stowage.  Upon  this  point  the  contention  on  the  part  of  the 
libellant  is  that  the  damage  arose  from  the  cargo  being  so  stowed 
as  to  afford  no  proper  ventilation.  On  the  part  of  the  steamer,  the 
bad  condition  of  the  fruit  on  arrival  of  the  steamer  is  admitted,  but 
the  liability  of  the  steamer  is  denied,  first,  upon  the  ground  that  no 
uniform  mode  of  stowing  so  as  to  secure  ventilation  in  such  a  cargo 
exists,  and  that,  by  the  mode  adopted  in  this  case,  sufficient  ven- 
tilation was  secured ;  and,  second,  that  the  evidence  leaves  it  in 
doubt  whether  the  decay  of  the  oranges  did  not  arise  from  inherent 
deterioration. 

Upon  the  whole  evidence  it  appears  quite  plainly  that,  after  the 
restowage  of  the  cargo  at  Malaga,  the  fruit  in  question  was  not  so 
stowed  as  to  secure  proper  ventilation.  The  proximity  of  the 
engine  bulkhead;  the  absence  of  a  well  hole  in  the  cargo  under  the 
main  hatchway ;  the  stowage  of  a  quantity  of  dried  fruit  between  the 
oranges  and  the  fore-hatch ;  the  absence  of  a  booby-hatch  over  the 
main  hatchway,  and  the  closeness  of  the  stowage  by  the  beams,  are 
facts  abundantly  sufficient  to  make  out  a  case  of  bad  stowage  in  a 
cargo  of  this  description.  The  natural  result  of  this  mode  of  stow- 
age would  be  to  cause  the  fruit  to  decay,  and,  in  the  absence  of  any 
other  cause,  the  conclusion  must  be  that  the  stowage  did  cause  the 
extraordinary  decay  which  took  place. 

It  has  been  argued  in  behalf  of  the  steamer  that  the  fact,  which 
was  proved,  that  sometimes  oranges  do  decay  on  a  voyage  of  impor- 
tation, from  inherent  deterioration,  renders  it  incumbent  upon  the 
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libellant,  before  he  can  recover,  to  prove  that  no  inherent  deterio- 
ration existed  in  this  fruit 

I  do  not  so  understand  the  law  to  be.  The  bill  of  lading  states 
that  the  fruit  was  shipped  in  good  order  and  condition.  No  witness 
is  called  to  say  that  any  defect  existed  in  the  fruit ;  and  it  is  going 
far  to  say  that  the  possibility  that  there  might  be  inherent  deterio- 
ration must  prevent  the  libellant  from  recovering. 

All  oranges  will  rot,  but  that  &ct  does  not  prevent  the  conclu- 
sion that  the  rotting  of  these  oranges  was  unduly  hastened  to  the 
damage  of  the  libellant  by  the  manner  in  which  they  were  trans- 
ported. My  opinion,  therefore,  is  that  the  libellant  has  made  out  a 
case  which  entitles  him  to  a  decree.  Let  a  decree  be  entered  for 
the  libellant,  with  an  order  of  reference  to  ascertain  the  amount. 

For  libellant,  Scudder  ^  Carter. 

For  respondent,  Butler^  StiUman  3f  Hubbard. 


JULY,  1876. 

THE  SCHOONER  BAMBARD. 

Seaman's  Wages. — Sailing  on  Shabbs. 

A  master  of  a  schooner  sailed  her  on  shares.  A  sailor,  on  leaving  the  vessel, 
had  a  settlement  with  the  master  and  took  the  master's  note  for  the  amount 
of  wages  due  him  and  some  money  loaned  by  him  to  the  master.  The 
note  was  not  paid,  and  nine  months  after  the  discharge  of  the  sailor,  he 
filed  a  libel  against  the  vessel  to  recover  his  wages.  A  settlement  had  been 
had  between  the  master  and  the  owners  before  the  libel  was  filed : 

Held^  That,  although  there  was  no  evidence  of  a  specific  notice  to  the  libel- 
lant that  he  was  to  be  paid  by  the  master  only,  yet  under  the  circumstances, 
if  the  libellant  ever  had  a  lien  on  the  vessel  for  his  wages,  he  must  be  held 
to  have  waived  it. 
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BiNlDlOT,  J.  This  18  an  action  to  recover  for  wages  earned 
by  a  hand  on  board  a  yesBel,  engaged  in  the  coasting  trade  between 
Virginia  and  New  York.  It  is  brought  some  nine  months  after  the 
libellant  was  discharged  from  the  vessel.  At  the  time  of  the  dis- 
charge, a  settlement  was  had  between  him  and  the  master,  for  the 
wages  then  due,  and  also  for  money  loaned  by  the  libellant  to  the 
master ;  and  the  promissory  note  of  the  master  for  the  balance  of 
the  account,  payable  at  a  future  day,  was  then  taken  by  the  libel- 
lant. "The  vesbel  was  sailed  on  shares,  the  master  to  furnish  the 
crew ;  and  a  settlement  between  the  master  and  o?mers  was  had 
before  the  commencement  of  this  action.  The  note  of  the  master 
not  being  paid,  this  action  is  brought  to  enforce  a  lien  upon  the 
vessel  for  the  amount  of  the  wages. 

1  am  of  the  opinion,  that  the  action  can  not  be  sustained,  for  the 
reason  that  the  evidence  shows  that  the  service  was  performed  upon 
the  personal  credit  of  the  master.  It  is  true  that,  in  the  case  of  a 
seaman,  strong  proof  is  to  be  required  to  establish  an  intention  not 
to  look  to  the  vessel ;  and  it  is  also  true  that  there  is,  in  this  case, 
no  evidence  of  a  specific  notice  to  the  seaman  that  he  was  to  be 
paid  by  the  master.  But  other  circumstances  plainly  point  to  the 
inference,  that  the  libellant  knew  that  the  vessel  was  sailed  on 
shares,  and  that  he  settled  with  the  master  upon  the  understanding 
that  he  was  to  look  to  the  master  alone  for  his  pay.  Further,  the 
taking  of  the  promissory  note  of  the  master  payable  at  a  future  day, 
and  the  omission  to  proceed  against  the  vessel  for  a  period  of  liine 
months,  no  excuse  for  the  delay  being  given,  and  the  statements  of 
the  libellant  that  he  had  no  claim  against  the  vessel,  warrant  the 
determination  that  if  the  libellant  ever  had  a  lien  it  has  been  waived 
and  cannot  now  be  enforced  against  the  vessel. 

Libel  dismissed,  with  costs. 

For  libellant,  /.  /.  Allen, 

For  claimant,  Beebe,  Wilcox  ^  Hobbs. 
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JULY,  1876. 

THE  BRIG  HOMELY. 

Salvage.— Tug  and  Tow. 

A  tug  haviDg  a  brig  in  tow  to  bring  into  the  harbor  of  New  York  carelessly 
ran  her  aground  on  the  Romer  Shoal,  off  Sandy  Hook,  and  was  unable  to 
pull  her  off.  But  on  the  next  morning  another  tug  coming  to  the  spot,  the 
master  of  the  brig  made  an  agreement  to  be  towed  off  for  $2500,  and  the 
two  tugs  got  the  brig  off : 

ffeldj  That  the  ai^eement  was  exorbitant  and  that  $1250  was  a  sufficient 
compensation  for  the  service ; 

That  the  second  tug  was  entitled  to  half  of  that  sum  as  salvage,  but  the  first 
one,  having  been  the  cause  of  the  disaster,  could  not  be  allowed  to  partici- 
pate. 

An  English  brig,  the  Homely,  coming  at  night,  loaded,  into  the 
harbor  of  New  York,  engaged  a  tag,  the  C.  F.  Ackerman,  to  take 
her  up  the  bay,  on  a  hawser.  The  brig  drew  14  feet,  and  the  tug 
was  notified  that  she  drew  so  much  and  was  directed  to  keep  '  a 
north-west  course  and  in  deep  water ;  but  no  further  directions 
were  given  or  control  taken  by  the  pilot  on  the  brig.  No  one  was 
on  the  stern  of  the  tug  to  receive  signals  from  any  one  on  the  brig, 
and  the  tug  proceeding  on  the  course  of  her  own  selection  presently 
brought  the  brig  aground  on  the  tail  of  the  Romer  Shoal.  The 
tug  left  her,  being  unable  to  pull  her  off  and  next  morning  a  larger 
tug  appeared,  the  Weed,  and  the  captains  of  the  two  tugs  consulted 
together  and  proposed  to  the  brig  to  take  her  off  for  $2500.  The 
master,  under  compulsion,  assented,  and  the  tugs  pulled  the  brig 
off  the  shoal  and  brought  her  up  to  the  dock.  The  weather  was  still 
and  the  vessel  not  in  immediate  danger.  The  owners  of  the  brig 
resisted  the  payment  of  the  $2500  as  exorbitant,  and  thereupon 
the  owners  of  the  two  tugs  libelled  the  brig  fpr  salvage. 

For  libellants,  Butler,  StiUman  ^  Hubbard. 
For  claimants,  Scudder  3f*  Carter. 
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BursDicTy  J.  It  appeiiB  to  me  that  the  8am  of  $2500  is  too 
large  oompenflatioD  br  the  senioe  rendered.  For  such  a  service 
rendered,  under  the  eircomstances,  $1250  would  be  a  reasonable 
and  not  illiberal  reward. 

But  I  do  not  consider  the  Ackerman  entitled  to  any  compensa- 
tion for  her  portion  of  this  service,  for  the  reason  that  bj  her  negli* 
gence  the  brig  was  placed  in  the  position  to  require  the  assistance 
rendered.  I  am  unwilling  to  permit  that  a  tug  employed  to  tow  a 
vessel  into  the  port  should,  through  want  of  care,  tow  the  vesael 
upcm  the  Bomer  Shoal  and  then  receive  salvage  compensation  for 
towing  her  off  For  the  services  performed  by  the  Weed,  in  assist- 
ing to  tow  the  brig  off  the  shoal,  a  proper  c(Hnpensation  may  be 
awarded,  but  in  that  compensation  the  Ackerman  cannot  be  per- 
mitted to  share. 

There  will,  therefore,  be  a  decree  in  &vor  of  the  owners  of 
the  Weed  for  the  sum  of  $625.00,  with  the  costs  of  this  action, 
and  the  claim  of  the  owners  of  the  Ackerman  will  be  disallowed. 


JULY,  1876. 

THE  TUG  C.  F.  ACKERMAN.* 

Damages. — Tug  and  Tow. — Salvage  Award.   - 

Where  a  tug  towed  a  vessel  aground  and  she  was  compelled  to  pay  salvage 

to.  another  tug  to  haul  her  off : 
ffeldy  That  the  facts  proved  showing  carelessness  on  the  part  of  the  tug,  as 

the  cause  of  the  grounding^  the  vessel  was  entitled  to  recover  from  her  as 

damages  the  salvage  ordered  by  the  Court  to  be  paid  to  the  tug  that  drew 

the  vessel  off. 


*  Affirmed  on  appeal  to  the  Circuit  Court,  with  a  further  allowance  to 
the  brig  of  the  damage  sustained  by  her  from  the  in*ounding. 
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This  was  an  action  brought  by  the  o?mers  of  th^brig  Homely 
to  recover  as  damages  a  sum  the  Homely  was  ordered  to  pay  as 
salvage.     See  the  case  of  the  Homely,  antCj  p.  495. 

For  libellant,  Scudder  4*  Carter. 

For  claimant,  Butler j  Stillman  ^  Hubbard. 

Benedict,  J.  This  action  is*  brought  by  the  owners  of  the 
brig  Homely,  to  recover  of  the  tug  G.  F.  Ackerman  the  damages 
arising  from  &ilure  to  perform  a  contract  to  tow  the  brig  from  sea 
into  the  port  of  New  York.  The  evidence  shows  an  employment 
of  the  tug  and  that  she  took  the  brig  in  tow  upon  a  hawser ;  that 
shortly  after  passing  the  Hook,  the  brig,  while  in  the  tow  of  the 
Ackerman  and  following  her,  brought  up  upon  the  tail  of  the 
Bomer  Shoal,  whence  the  Ackerman  was  unable  to  pull  her  off 
that  evening.  On  the  next  morning  the  tug  Weed  and  the  Acker- 
man, together,  made  fast  to  the  brig  and  towed  her  off  the  shoal. 
For  the  Weed's  share  of  that  service  the  brig  has  been  condemned 
by  this  Court  to  pay  the  sum  of  $625. 

The  question  in  this  action  is  whether  the  Ackerman  is  liable 
for  this  sum  to  the  brig.  I  am  of  the  opinion  that  she  is  liable, 
and  for  these  reasons:  It  is  quite  plain,  from  the  evidence,  that  the 
pilot,  the  master  of  the  brig,  and  the  master  of  the  tug  understood 
that,  subject  to  the  general  instruction  given  by  the  pilot  to  keep 
her  in  deep  water,  as  she  drew  14  feet,  the  knowledge  and  skill  of 
the  tug  was  relied  upon  to  keep  the  brig  in  the  proper  channel. 
The  averment  of  the  answer  is,  that  a  course  by  compass  was  given 
by  the  pilot;  but  the  testimony,  when  &irly  considered,  does  not  sup- 
port the  averment  The  amount  of  water  the  brig  drew  was  given, 
with  a  direction  to  keep  her  in  deep  water.  As  to  the  general 
direction  of  the  course,  there  was  no  choice  and  it  was  as  well 
known  to  the  tug  ks  to  the  pilot.  Knowledge  on  the  part  of  the 
tug  of  where  the  water  was  deep  enough  to  float  a  vessel  drawing 
14  feet,  and  ability  to  keep  in  such  a  channel,  was  taken  for  granted 
88 
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by  all.  So  the  tug  proceeded,  as  she  herself  sajs,  without  any 
mstmctioDfl  as  to  the  course,  after  the  tag's  hawser  was  takea  at 
soch  a  distaoce  that  it  was  not  possible  for  the  pilot  of  the  brig  to 
direct  her  course,  and  in  water  selected  as  a  proper  channel  for  a 
vessel  drawing  14  feet  The  brig  followed  behind  the  tug,  and 
while  so  following  in  the  course  selected  by  the  tug,  she  grounded. 
No  one  was  on  the  stem  of  the  tug  to  receive  orders  from  the  pilot 
on  board  the  brig.  No  orders  from  the  brig  were  given,  and  it  is 
plain  that  no  orders  from  the  pilot  were  expected  to  be  given  or 
received.  The  tug  was,  therefore,  bound  to  exercise  care  and  skill 
in  selecting  a  course  which  the  brig  could  follow  in  safety,  perform- 
ing the  duty  she  had  undertaken  and  was  bound  to  take.  There 
is  no  doubt  that  care  and  skill  on  the  part  of  the  tug  would  have 
carried  the  brig  into  the  harbor  in  safety,  for  the  weather  was  still, 
the  position  of  the  vessels  and  shoals  was  known,  the  depth  of  water 
the  brig  was  drawing  was  also  known,  and  no  reason,  except  care- 
lessness on  the  part  of  the  tug,  can  be  assigned  for  the  brig  going 
upon  the  shoal.  This  carelessness  renders  her  liable  for  damage 
resulting,  and  such  damage  is  the  sum  necessary  to  get  her  off  the 
shoal,  namely  $625,  for  which  sum  the  libellants  are  entitled  to  a 
decree. 


JULY,  1878. 


THE  TUG  TROJAN. 


Tug  and  Tow.— Sieed. 


V^^here  a  lighter  loaded  was  towed  by  a  tug  from  the  North  into  the  East 
RWer  without  slacking  speed  upon  coming  round  against  the  ebb  tide,  and 
capsized  and  sunk : 
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HM,  lliat  the  tug  was  in  fault  for  not  observiDg  the  effect  of  her  speed 
upk>n  coming  up  against  the  tide,  and  slacking  when  necessary  to  save  the 
lighter. 

The  lighter  Alert,  with  a  full  cargo  of  salt  in  bags,  was  towed 
by  the  tug  Trojan  from  Jersey  City,  on  the  North  River,  to  go  to 
a  pier  on  the  East  River.  The  tide  in  the  East  River  was  strong 
ebb,  and  very  soon  after  rounding  the  Battery  the  lighter  began  to 
sheer  and  be  unmanageable ;  and  the  tag,  not  slacking  speed,  in  a 
few  minutes  she  rolled  off  her  deck-load  abreast  of  Pier  6,  in  the  East 
River,  and  capsized  and  sank.  The  owner  of  the  lighter  sued  to 
recover  the  damage  to  the  lighter. 

For  libellant,  Beebe,  Wilcox  ^  Hobbs. 

For  claimant,  JR.  D.  Benedict  and  W.  W.  Goodrich. 

Bbksdict,  J.  This  action  is  brought  to  recover  the  damages 
caused  by  the  sinking  of  the  lighter  Alert  while  in  tow  of  the 
steamtug  Trojan,  on  the  17th  day  of  April,  1874. 

The  lighter,  fully  loaded  with  salt,  was  taken  in  tow  at  the 
White  Star  dock  in  Jersey  City,  to  be  towed  to  the  pier  at  the  foot 
of  13th  Street,  East  River.  The  accident  happened  after  the 
lighter  had  passed  into  the  East  River  and  was  being  towed  against 
the  tide. 

A  mass  of  evidence  has  been  taken  on  both  sides ;  but,  upon  a 
careful  consideration  of  it,  the  case  is  narrowed  to  the  question, 
whether  the  speed  at  which  the  lighter  was  being  towed  when  she 
sank,  was  the  cause  of  the  collision:  I  find  the  fact  to  be,  that  the 
lighter  was  properly  loaded  and  that  with  proper  care  on  the  part 
of  the  tug  and  proper  steering  on  her  part  she  could  have  been 
transported  in  safety.  The  proofs  fail  to  establish  that  the  sinking 
was  the  result  of  any  vrant  of  care  in  the  steering  of  the  lighter ; 
and  the  weight  of  evidence  affirmatively  proves  to  my  satisfaction 
negligence  on  the  part  of  the  tug  in  towing  at  the  speed  she  did. 
It  was  the  duty  of  the  tog  to  watch  the  effect  produced  on  the 
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lighter  by  the  rate  of  speed  when  she  began  to  meet  the  ebb  tide ; 
and  I  dottbt  not,  had  this  been  done,  the  speed  would  have  been 
•lacked  and  the  disaster  avoided. 

The  theory  has  been  put  forth  in  behalf  of  the  tog,  that  the 
sheering  of  the  lighter  was  caused  by  her  taking  in  water  through 
some  leak,  and  so  becoming  water-logged ;  but,  while  such  a  cir- 
cumstance, if  it  existed,  would  doubtless  account  for  the  action  of 
the  lighter,  the  difficulty  is  that  the  theory  lacks  the  support  of 
proof.  I  find  no  evidence  in  the  cause  sufficient  to  justify  finding 
that  the  lighter  took  in  water  through  a  leak  and  so  became  Ml  of 
wtter  and  unmanageable.  The  evidence  tends  to  show  the  ccm- 
trary.  There  is  conflicting  evidence  in  the  case  and  some  vigorous 
swearing,  but  when  the  whole  mass  of  testimony  is  considered  the 
weight  of  it  is  in  support  of  the  allegation  of  the  libel,  that  the 
lighter  was  towed  at  a  higher  rate  of  speed  than  was  necessary  or 
consistent  with  her  safety. 

There  must,  therefore,  be  a  decree  for  the  libellant,  with  an 
order  of  reference. 


JULY,  1876. 

THE  CANAL-BOAT  ONTARIO. 

8  ALT  AG  B.  — DkRBLIOT.  — DiSTRIBTJTION. 

Where  a  canal-boat  in  heavy  weather  broke  loose  from  a  tow,  in  going  acroas 
the  upper  bay  of  New  York,  and  was  picked  up  by  a  tug  and  taken  to 
Staten  Island,  the  towing  boat  being  present  but  not  interfering  with  the 
labor  of  the  tug ; 

MMf  That,  while  the  canal-boat  was  not  a  derelict,  as  her  towing  boat  was 
in  sight  and  watching  her,  nevertheless  the  service  rendered  by  the  tug 
was  a  proper  salvage  service,  and  the  Court  would  award  as  a  proper  com- 
pensation $400  and  costs,  the  value  of  the  canal-boat  and  cargo  being  $1600. 

That,  a  fireman,  who  at  some  risk,  Jumped  on  board  the  canal-boat  to  make 
a  line  fast,  should  receive  a  share  equal  to  that  of  the  master  of  the  tug. 
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Bbkbdiot,  J.  This  is  an  action  to  recover  for  salvage  services 
rendered  to  the  canal-boat  Ontario,  which  boat,  while  being  towed 
in  the  harbor,  between  Bobbins'  reef  and  Bedloe's  Island  in  a 
heavy  sea,  broke  loose  from  her  tow  and,  thereafter,  having  no  one 
on  board,  was  picked  up  bj  the  tug  Conover  and  taken  safely  to 
Staten  Island. 

Clearly  a  salvage  service  was  performed.  The  canal-boat  was 
adrift,  and  in  such  weather  would  have  been  wholly  lost,  if  she  had 
not  been  picked  op.  But  she  was  not  strictly  derelict,  for  the  tug 
Virginia  Jackson,  from  whose  tow  she  had  broken  loose,  was  pres- 
ent, and  it  cannot  be  said  that  she  would  not  have  rescued  the  canal- 
boat,  if  the  Conover  had  not  come  to  her  assistance.  It  is  never- 
theless plain  that,  in  view  of  the  ability  of  the  Conover  to  secure 
the  canal-boat,  the  Virginia  Jackson,  although  ready  to  make  the 
effort  if  necessary,  considered  it  prudent  to  leave  the  boat  to  be  so 
rescued,  rather  than  endanger  the  other  boats  of  the  tow  in  an 
attempt  to  secure  the  one  adrift. 

The  case  being  then  not  one  strictly  of  derelict,  I -do  not  think 
it  would  be  just  to  award  one-third,  although  the  value  of  the  prop- 
erty saved  is  no  more  than  $1600.  And  yet,  considering  the 
importance  of  encouraging  the  rendition  of  aid  to  this  a  of  ves- 
sels, which  are  oft^en,  when  being  towed  about  the  harbor  and  the 
Sound,  exposed  to  weather  which  they  are  poorly  adapted  to  with- 
stand, I  shall  give  a  liberal  compensation  for  the  time  and  labor 
expended.  The  Ubellant  may  have  a  decree  for  $400.  In  the 
distribution  of  this  sum,  the  fireman,  Matthew  Kane,  who,  at  some 
risk,  volunteered  to  jump  on  board  the  canal-boat  to  fitsten  the  line, 
will  share  equally  with  the  master  of  the  tug. 

No  tender  having  been  made,  the  libellants  must  also  recover 
then*  costs. 


For  libellants,  Bed^e^  Wilcox  ^  Hobbs. 
For  claimant,  G.  P.  Hawes, 


\ 
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THE  STEPHENS  A  CONDIT  TRANSPORTATION  CO.  vs. 
THE  WESTERN  UNION  TELEGRAPH  CO. 

THE    WESTERN  UNION   TELEGRAPH    00.  vs.   THE 
STEPHENS  k  CONDIT  TRANSPORTATION  CO.* 

SUBMABIMS  CaBLB.— DaMAOX  TOPaSSIHO  BoAT.— RbFUSALOF  AmiBTAVOI.— 

NSGUeSHOE. 

Where  a  tolegraph  cable,  laid  acrofls  the  Pasauc  River  at  Newark,  N.  J., 
under  water,  was  caught  up  by  the  screw  of  a  propeller  that  backed  up 
over  the  crossing-place,  and  was  wound  around  the  shaft,  so  that  the  cable 
was  broken  and  damaged,  and  the  propeller  had  to  go  on  the  dock  to  get 
off  the  cable  and  repair  damage  to  her  machinery: 

Eeld,  That  the  Telegraph  Company  was  bound  not  only  to  lay,  but  also  to 
maintain  its  cable,  in  such  a  way  as  not  to  interfere  with  the  movements  of 
boats  engaged  in  proper  manoeuvres  at  that  place ; 

That  the  boat  was  not  in  fault  in  endeavoring  to  free  herself  from  the  cable 
by  such  devices  and  skill  as  were  at  her  command;  nor  for  refusing  an 
offer  of  assistance  from  the  employees  of  the  Telegraph  Co.,  made  at  a  time 
when  it  was  thought  the  screw  was  cleared  from  the  cable : 

That  the  Telegraph  Company  was  liable  for  the  injury  to  the  boat,  and  the 
owners  of  the  boat  were  not  liable  for  the  injury  to  the  cable. 

The  Western  Union  Telegraph  Co.  had  laid,  some  years  pievi- 
ouslj,  submarine  cables  across  the  Passaic  River,  at  the  draw  of  a 
ralLroad  bridge  at  Newark,  N.  J.  In  October,  1872,  a  propeller, 
the  Cement  Rock,  backed  up  to  the  side  of  the  bridge,  near  a  bulk 
head  where  she  was  accustomed  to  go,  to  adjust  her  coarse,  and  one 
of  her  twinHScrews  caught  up  one  of  the  cables.  The  officers  of  the 
boat,  finding  that  one  of  the  screws  had  caught  on  the  cable  and 
stopped  the  engine,  undertook  to  firee  the  screw  bj  working  the 
engine  the  other  way,  but  only  succeeded  in  catching  the  esble  on 

^Affirmed  by  the  Circuit  Court  on  appeal,  in  June,  1878. 
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the  other  screw.  They  continaed  working  their  engine  back  and 
forth  for  several  hours,  pulled  the  cable  out  from  the  shore,  and 
finally  broke  it  off.  While  thej  were  so  engaged,  the  Telegraph 
Go.  sent  word  to  the  boat  that  thej  would  have  men  there  next 
morning  to  free  the  cable.  And  about  six  o'clock  the  next  morning 
the  agent  of  the  company  came  and  from  the  bridge  asked  the  captain 
of  the  boat  if  he  desired  help  to  free  the  cable.  The  captain  an- 
swered that  he  knew  bis  own  business,  and  at  once  started  his  boat 
to  go  down  the  river.  The  cable  proved  to  be  still  entangled  on  the 
screw,  and  was  at  once  wound  upon  the  shaft  so  as  to  injure  the 
machinery  and  to  make  it  necessary  to  take  the  steamboat  to  a  dock 
and  have  the  cable  cut  off. 

The  owners  of  the  steamboat  filed  a  libel  against  the  Telegraph 
Company  to  recover  the  damage  to  the  boat ;  and  the  Telegraph 
Company  filed  a  libel  against  the  owners  of  the  boat  to  recover  for 
the  injury  to  the  cable. 

For  the  Transportation  Co.,  T,  E.  StiUman. 

For  the  Telegraph  Co.,  R.  D.  Benedict  and  G.  W.  Soren. 

Bbnbdict,  J.  The  first  of  these  actions  is  brought  by  the 
owners  of  the  propeller  Cement  Rock,  to  recover  for  injuries  caused 
to  that  vessel,  by  reason  of  her  screw  becoming  entangled  in  a 
cluster  of  telegraph  cables,  belonging  to  The  Western  Union  Tele- 
graph Company  and  laid  across  the  Passaic  River  at  Newark,  N.  J. 

The  second  action  is  brought  by  the  owners  of  the  cable  against 
the  owners  of  the  Cement  Rock,  to  recover  for  the  injuries  caused  to 
the  cable  by  the  same  occurrence. 

The  right  of  the  Telegraph  Company  to  lay  the  cable  across  the 
river,  at  the  place  where  it  was  laid,  is  conferred  by  statute  and  is 
not  disputed.  The  obligations  dependent  thereupon  I  conceive  to  be 
these':  on  the  part  of  the  Telegraph  Co.,  not  only  to  lay  the  cable 
in  such  a  manner  that  it  would  not  catch  the  bottoms  of  vessels 
navigating  that  water  in  the  ordinary  method,  but  also  to  maintain 
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it  m  dm  condition :  on  the  part  of  Teaseb,  so  to  navigate  the  water 
as  to  aroid  eoming  in  contact  with  or  distoibing  a  cable  so  laid. 
Here  the  contention  on  the  part  of  the  Telegraph  Co.,  in  answer  to 
the  action  of  the  owners  of  the  propeller^  is.  that  the  eyidenoe 
aJJoced  bj  the  propeller  does  not  show  how  the  cable  was  laid  nor 
how  it  came  to  be  caoght  by  the  screw ;  whence  it  is  argned  that 
negligence  on  their  part  is  not  proTcd.  But  the  evidence  shows  that 
the  propeller,  at  the  time  she  caaght  the  cable,  was  light ;  that  she 
did  not  get  agroand,  nor  so  far  as  known  strike  bottom ;  that,  in  the 
performance  of  an  ordinary  and  necessary  manoeuvre,  which  she  had 
the  right  to  sappose  could  be  performed  without  touching  the  cable, 
and  in  which  the  cable,  if  laid  upon  the  bottom,  would  not  have  been 
touched,  the  cable  became  wound  about  the  screw.  From  these 
fiicts  it  is  the  natural  and  proper  inference  that  the  accident  arose 
from  the  &ct  that  the  cable  was  out  of  its  pn^r  place,  and  in  some 
place  was  raiseil  above  the  bottom  of  the  river.  The  conclusion  to 
which  these  &ct9  point  is  strengthened  by  the  fiict  proved,  that  a 
loop  does  sometimes  f<Hm  in  a  cable  and  that  a  loop  was  afterwards 
found  in  one  of  the  cables  laid  at  this  point  Upon  these  fiicts 
and  in  the  absence  of  evidence  as  to  any  foots  calculated  to 
lead  those  in  charge  of  the  propeller  to  suppose  that  there  was 
danger  of  catching  the  cable  by  putting  the  screw  in  motion  at  this 
place,  I  conclude  that  the  accident  must  be  held  to  be  the  result  of 
negligence  on  the  part  of  the  Telegraph  Company,  in  not  mAintAjp 
ing  the  cable  in  its  proper  place  at  the  bottom  of  the  river.  But  it 
is  further  contended  on  the  part  of  the  Telegraph  Company,  that 
all  the  damage  that  ensued,  not  only  to  the  propeller  but  to  the 
cable,  was  caused  by  gross  negligence  on  the  part  of  the  propeller 
in  the  means  she  adopted  to  free  herself,  and  that  she  refused  an 
offer  made  by  the  Telegraph  Company  to  get  the  cable  off,  which, 
if  it  had  been  accepted,  would  have  avoided  all  loss. 

It  is  certainly  true  that  the  result  shows  that  the  means  resorted 
to  for  the  purpose  of  freeing  the  propeller's  screw  from  the  cables 
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were  not  well  adapted  to  that  purpose ;  for  in  the  end  the  cables 
became  so  tightly  wound  around  the  screw  that  it  was  necessary  to 
dock  the  vessel  and  cut  the  cables  off.  -  But  what  is  clear  in  view  of 
the  result  was  not  necessarily  so  clear  without  the  light  of  experi- 
ence. The  incident  was  not  of  common  occurrence.  The  persons 
in  charge  of  the  propeller  were  persons  of  skill  and  judgment,  who 
had  no  other  desire  than  to  get  the  cable  free  from  the  screw  with 
as  little  loss  as  possible.  Unquestionably  they  acted  according  to 
the  best  judgment  they  were  able  to  form,  and  there  is  no  evidence 
which  will  justify  the  determination  that  the  course  pursued  was  so 
plainly  wrong  as  to  cast  the  liability  upon  the  propeller.  The 
language  of  Dr.  Phillimore  in  the  case  of  The  Clara  Killam  (3  Asp. 
463),  that  '4t  was  the  duty  of  the  ship,  if  possible,  to  disentangle 
her  anchor  from  the  cable  without  injuring  it;  she  was  bound  to 
apply  ordinary  skill,  and  to  take  the  time  necessary  for  this  purpose, 
unless  she  thereby  exposed  herself  to  present  iminent  peril,"  I  fully 
agree  with.  Here  the  vessel  took  the  time,  and  endeavored  to  free 
the  cable  without  injuring  it.  It  ^as  in  an  endeavor  to  free  the  cable 
from  the  screw,  that  it  became  hopelessly  wound  about  the  screw. 
The  cable  was  broken  only  after  the  effort  to  unwind  it  had  been 
made  and  failed,  and  then  there  was  no  other  way  than  to  break  or 
cut  it  The  result  of  their  effort  was  not  fbreseen  when  the  effort  was 
made  to  unwind  the  cable ;  and  in  the  face  of  action  taken  by  intel- 
ligent men,  who  were  upon  the  spot  doing  what  seemed  best,  I  am 
unable  upon  my  own  judgment,  passed  afler  the  event,  to  say  that 
the  result  was  so  clearly  to  be  foreseen  as  to  entail  a  liability  upon 
the  ground  of  negligence. 

In  regard  to  the  refusal  of  the  offer  of  the  Telegraph  Go.  to 
free  the  cable — as  I  understand  the  &cts,  a  protracted  effort  was 
first  made,  on  the  part  of  the  propeller,  to  free  the  cable ;  which 
resulted  in  an  entanglement  of  the  other  screw  so  that  no  other 
way  was  open  but  to  break  or  cut  the  cable.  It  was  therefore, 
as  was  supposed,  broken,  and  the  vessel,  considered  to  be  all  clear, 
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ovDen  <]<  s  idKXjcer  iL«^  a  libel  ^zaLnsL  the  fUramaiup  Leo,  owned  by 
M  tftr^wwAv:^  to  TtcfjfTfT  for  her  Itob  br  cotlisoti.     Before  the  trial  of 
tb«  caoiK.  ]ib«&Is  were  filctl  a^nsc  the  Leo,  on  behalf  of  the  »nmwn^^  on  the 
•'Ji^^'iner,  to  recover  for  the  !•>«  of  their  effects  bj  the  collisioo.     No  pio- 
c«r«  wa«  iMfj^id  bowerer  on  Ib^T^e  lirjeU  uiii]  neurlj  fire  jemrs  theicafler, 
dtmiiff  whU'h  lime  the  miit  of  the  owners  had  been  carried  bj  an>eaJ  to 
the  KtipTvrme  Court  of  the  United  State*,  which  had  held  both  TeflBels  in 
faalt,  Aft4fr  iocfa  decinoo  proceaees  were  iasoed  on  the  seamen's  libels 
Mi^am.  theflteamsblp,  which  still  cootinaed  to  be  owned  bj  the  same  cor- 
poration,  although  nearly  all  iu  stock  had  in  the  meantime  been  transferred 
to  otlier  hands  s 
I/M,  That,  If  tlTe  libelhints  were  ordinary  persons,  or  if  the  Ubels  had  not 
been  Died  within  a  reasonable  time,  the  claims  would  have  been  held  to  be 
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lost  by  neglect  to  prosecute :  but,  the  libellants  being  seamen,  it  was  the 

duty  of  the  Court  of  Admiralty  to  prevent  their  losing  their  claims  by 

reason  of  the  negligence  of  their  proctor,  if  it  could  be  done  without 

injustice : 
That  no  injustice  would  be  done  here  by  a  decree,  in  favor  of  the  seamen,  as 

the  claimants  were  the  same  and  were  chargeable  with  knowledge  of  the 

fact  of  the  loss  of  the  seamen's  effects: 
That  the  transfer  of  the  stock  of  the  corporation  made  no  difference,  for  it 

could  not  be  supposed  that  such  claims  as  these  could  have  made  any  dif- 

f  erence  in  the  value  of  the  stock : 
That  the  seamen  therefore  must  have  a  decree  for  half  their  damages  without 

interest  or  costs* 

Bbnbdict,  J.  These  are  actions  by  the  crew  of  the  schooner 
Saxon  to  recover  of  the  steamship  Leo  the  value  of  their  clothes  lost 
in  a  collision  between  those  vessels,  which  occurred  in  November, 
1869. 

The  merits  of  this  collision  first  came  before  this  Court  upon  a 
libel  filed  by  Jed.  Frye,  the  owner  of  the  schooner.  That  case  was 
tried  on  the  4th  of  March,  1871.  The  libels  in  these  causes  were 
filed  on  February  28th,  1871,  after  the  filing  of  the  libel  of  Frye 
and  before  the  trial  of  that  case.  But  no  process  was  then  issued 
upon  such  libels,  or  other  proceeding  taken  in  these  causes  until 
December  28th,  1874.  During  this  period  the  question  as  to  the 
liability  of  the  Leo  for  the  collision  in  question  was  pending  before 
the  courts,  the  case  of  Frye  having  been  taken  by  appeal  to  the 
Supreme  Court,  where  the  collision  was  held  to  have  Resulted  firom 
negligence  on  both  the  schooner  and  the  steamer.  Shortly  after  the 
final  decision  as  to  the  question  of  liability,  demand  was  made  for 
the  payment  of  these  claims  of  the  crew  for  their  clothes ;  and  the 
same  being  refused,  process  was  then  issued  upon  the  libels  which 
had  been  filed  some  five  years  before.  The  steamship,  having  been 
seized  upon  such  process,  now  defends  upon  the  ground  that  these 
claims  are  stale. 

As  to  the  question  of  &ct  upon  which  any  liability  depends,  it 
has  been  assumed  that  the  decision  thereof  in  these  cases  will  follow 
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the  opinxm  as  to  the  &ct  expreased  by  the  Snpieme  CJoort  in  the 
action  brought  hj  Frje,  inasmneh  as  by  conaent  the  evidenoe  in 
that  case  has  been  made  the  evidenoe  in  these  cases. 

The  only  question  then  is  whether  the  libellants  have  lost  their 
rights  by  laches.    If  the  libellants  were  ordinary  perscms,  or  if 
these  libels  had  not  been  filed  within  a  reasonable  time,  there  woald 
be  no  doubt  that  these  claims  should  be  held  to  have  been  lost  by 
neglect  to  prosecute.     But  the  libellants  are  seamen.     In  due  time 
they  placed  their  demands  in  the  hands  of  a  proctor,  and  they  swore 
to  their  libels,  which  were  then  filed.  Moreover,  they  knew  that  the 
question  of  the  liability  of  the  steamer  was  before  the  Court  unde- 
termined, for  they  were  witnesses  ;   and  they  may  well  have  sup- 
posed that  their  rights  were  dependent  upon  the  proceeding  which 
they  knew  to  be  pending.     The  omission  to  make  enquiry  as  to  their 
actions,  and  to  ascertain  that  process  had  not  been  issued  upon  their 
libels,  cannot  therefore  be  imputed  to  seamen  as  negligence.     They 
had  done  all  that  was  to  be  done  by  them,  and  they  cannot  justly 
be  compelled  to  lose  their  claims,  by  reason  of  the  neglect  of  their 
proctor  sooner  to  move  for  process.     In  behalf  of  seamen  in  such  a 
case,  it  is  the  duty  of  a  Court  of  Admiralty  to  prevent  the  loss  of 
their  claims  by  the  negligence  of  tbeir  proctor,  if  it  can  be  done 
without  injustice.     Here  no  injustice  will  arise,  for  the  claimants 
are  chargeable  with  the  knowledge  that  the  seamen's  clothes  were 
lost  with  the  vessel.     The  liability  of  the  steamship  is  no  greater 
now  than  it  would  have  been  had  the  processes  been  issued,  and 
these  causes  tried  with  the  case  of  Frye.     The  proof,  that  a  consid- 
erable part,  but  not  all,  of  the  stock  of  the  corporation,  which 
owned  the  steamer  at  the  time  of  the  accident  and  still  owns  her, 
has  been  sold  since  the  accident  to  persons  having  no  knowledge  of 
this  demand  of  the  crew,  does  not  change  the  case.     The  same  cor- 
poration is  the  claimant  before  the  Court,  and  it  cannot  be  supposed 
that  any  difference  in  the  value  of  the  stock  of  that  corporation 
would  be  caused  by  demands  such  as  these  under  consideration. 


JULY,  1876.  cod 


The  Police  Boat  Seneca. 


There  must  therefore  be  a  decree  for  the  libellaDts  for  one-half 
the  value  of  the  property  set  forth  in  the  libels,  which  maj  be  proved 
to  have  been  lost,  without  interest  or  costs.  A  reference  can  be  had 
to  ascertain  the  amounts,  if  that  be  not  agreed  to,  in  which  case  the 
costs  of  the  reference  will  be  left  to  be  determined  upon  the  coming 
in  of  the  report. 


For  libellants,  Beebe,  WUcax  ^  Hobbs. 
For  claimants,  John  Sherwood. 


JULY,   1876. 

THE  POLICE  BOAT  SENECA. 

.  Whabfaox.— LiKN.— -Sbizubb  of  Govbbnmbnt.Pbopbbtt.— Costs. 

A  steamboat,  owned  by  the  Municipality  of  the  city  of  New  Fork,  and  em- 
ployed in  transporting  the  harbor  police,  is  exempt  from  liability  to  seizure 
to  enforce  a  claim  for  wharfage  in  the  Admiralty. 

The  libellant  having  asked  no  costs  but  disbursements,  no  costs  but  disburse- 
ments were  awarded  against  him  on  a  dismissal  of  the  libel. 

Bbkbdiot,  J.  This  is  an  action  to  enforce  a  maritime  lien  for 
wharfage  against  the  steamboat  Seneca.  The  evidence  shows  that 
the  vessel  proceeded  against  is  the  police  boat  oT  the  harbor,  owned 
by  the  City  of  New  York,  and,  at  the  time  of  using  the  libellant's 
wharf,  was  employed  in  the  transporting  of  the  harbor  police  while 
engaged  in  the  discharge  of  their  duties.  The  object  of  landing  at 
libellant^s  wharf  was  to  put  ashore  a  policeman  on  duty.  This 
vessel  is  then  public  property,  devoted  to  a  specific  and  public  use. 
Consequently  she  is  not  in  my  opinion  subject  to  be  seized  in  the 
Admiralty  to  enforce  a  demand  like  the  present.  The  reasons  for 
the  rule  applied  in  courts  to  such  property,  by  which  such  property 
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18  exempt  from  seisure  apon  execution,  appear  to  have  equal  force 
in  a  case  like  the  present.  The  libel  must  therefore  be  dis- 
miaaed.  Inasmuch  as  the  libellant  stated  upon  the  trial  that  the 
action  was  brought  to  try  the  question  of  kw,  and  that  no  costs 
bejond  disbursements  would  be  asked  by  the  libellant  in  case  of  a 
recovery,  no  costs  will  be  awarded  on  this  decree  against  the  libel- 
lant except  disbursements. 

For  libellant,  Beebe,  Wilcox  ^  Hobbs. 
For  claimant,  W.  C.  Whitney. 


SEPTEMBER,   1876. 

THE  SCHOONER  CHRISTOPHER  COLUMBUS.* 

Collision. ~Damaob8.—Sub8bquxnt  Injttbt. 

A  schooner,  having  parted  her  lines  during  a  storm,  as  she  lay  at  a  pier,  was 
held  liable  for  the  damages  occasioned  to  a  canal  boat  against  which  she 
was  driven.  The  oanal  boat  had  no  one  on  board.  She  was  injored  by 
the  collision.  Her  lines  were  also  parted  by  the  collision,  and  she  was  left 
so  as  to  be  subject. to  additional  injury  from  the  storm.  The  commis- 
sioner, to  whom  it  was  referred  to  report  the  damages  sustained  by  the 
canal  boat  by  the  collision,  reported  as  such  damages  the  value  of  the  boat 
as  being  totally  lost.    Exceptions  were  filed  to  the  report : 

Seldy  That  the  schooner  was  liable  for  all  the  damages  sustained  by  the 
canal  boat,  both  from  the  collision  and  from  the  storm  subsequently ; 

That,  on  the  conflict  of  evidence,  the  Court  would  not  disturb  the  finding  of 
the  commissioner,  who  had  had  the  witnesses  before  him. 

Bbnbdict,  J.  This  case  comes  before  the  Court  upon  excep- 
tions to  a  commissioner's  report  of  the  damage  arising  from  a  col- 
lision between  the  schooner  Christopher  Columbus  and  the  canal 
boat  J.  P.  Hewitt. 

See  ante,  p.  989. 
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The  canal-  boat  had  been  laid  up  at  Haverstraw,  and  when 
injured  bj  the  Christopher  Columbus  was  in  a  proper  location,  but 
without  any  person  on  board  of  her.  The  accident  occurred  on 
March  16th,  1870,  when,  during  a  storm,  the  Christopher  Columbus 
parted  her  fastenings  and  was  driven  upon  the  canal  boat,  so  as  to 
carry  off  her  cabin,  break  her  transom,  part  her  lines  and  leave  her 
subject  to  additional  injury  from  the  storm  during  its  continuance. 
Upon  the  trial  it  was  held  that  the  collision  between  the  vessels 
arose  from  negligence  on  the  part  of  the  Christopher  Columbus,  and 
it  was  referred  to  a  commissioner  to  ascertain  the  amount  of  dam- 
ages arising  from  such  collision.  Upon  such  reference  a  mass  of 
.testimony  was  taken  before  the  commissioner  upon  the  question  of 
damages,  and  he  has  reported  the  sum  of  $1,800,  with  interest, 
being  the  value  of  the  canal  boat  as  totally  lost,  with  interest  The 
correctness  of  this  report  is  now  to  be  determined  by  the  Court. 
Upon  the  evidence  I  am  of  the  opinion  that  the  schooner  is  liable 
for  all  the  injuries  sustained  by  the  canal  boat  by  the  actual  con- 
tact of  the  boats  and  by  the  storm  of  March  16th.  The  schooner 
was  bound  to  know  that  she  had  parted  the  boat's  lines  and  placed 
her  in  peril  of  &rther  immediate  injuries  from  the  storm  then  rag- 
ing. Tt  was  apparent  that  there  was  no  one  on  board  the  canal  boat, 
and  under  such  circumstances  it  was  the  duty  of  the  schooner  to 
secure  the  boat  again  and  do  all  that  in  her  lay  to  prevent  further 
immediate  injury  to  the  boat.  If  no  efforts  would  diminish  the 
injury  to  the  boat,  the  responsibility  for  her  condition  rests  upon  the 
schooner.  If  timely  efforts  would  have  prevented  further  loss,  the 
schooner  was  bound  to  make  such  efforts,  and  she  made  none.  The 
injuries  sustained  by  the  boat  on  this  occasion,  as  well  by  the  ele- 
ments as  by  the  actual  contact  with  the  schooner,  were  the  natural 
results  of  the  schooner's  acts  and  omissions,  and  may  therefore  with 
entire  justice  be  charged  to  her  as  the  damages  caused  by  the  col- 
lision in  question. 
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As  to  the  extent  of  these  injuries  the  evidence  is  conflicting,  bat 
the  weight  of  it  appears  to  sustain  the  view  taken  by  die  commis- 
sioner, that  they  were  such  as  to  render  her  worthless.  No  doubt 
some  injury  was  caused  to  the  boat  by  winds  and  waves  during  the 
ten  days  that  elapsed  between  the  time  of  the  accident  and  the  time 
that  the  owner  was  notified  of  the  occurrence,  but  the  evidence 
points  to  the  conclusion  that  the  accident  left  the  boat  <jf  little  value 
I  therefore  concur  with  the  commissioner  that  the  value  of  the  boat 
before  the  accident  is  the  measure  of  the  damages  to  be  recovered  in 
this  action.  That  value  the  commissioner,  upon  very  conflicting 
evidence,  has  found  to  be  $1,300.  There  is  evidence  to  show  that 
the  boat  was  worth  this  if  worth  anything.  Plainly  she  was  a  boat 
able  to  do  work  and  of  some  value.  The  value  found  is  supported 
by  testimony  apparently  trustworthy ;  and  the  finding  having  been 
made  after  seeing  the  witnesses,  I  should  hardly  feel  justified  in 
disturbing  it,  even  if  I  bad  more  doubt  than  I  have  as  to  its  sul>- 
stantial  correctness. 

The  exception  is  therefore  overruled  and  the  report  confirmed. 

For  libellant,  T.  C  Campbell 
For  claimant,  E.  F.  Shepard. 
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THE  STEAMSHIP  COLON. 

CbixisioN  IN  Slip. — Starting  Screw  of  Steamship. — Lookout. 

A  canal-boat  loaded  with  coal  was  lying  in  a  slip  in  which  a  steamship  lay, 
discharging  her  cargo.  It  became  necessary  to  turn  her  around  in  the  slip 
and  she  was  cast  loose  for  that  purpose.    A  line  was  got  out  from  the  stern 
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of  the  canal-boat  to  the  pier,  on  which  the  master  of  the  canal-boat  was 
pulling,  with  his  back  to  the  steamship,  when  the  screw  of  the  steamship 
was  started,  and  the  suction  pulled  the  canal-boat  over  till  she  was  struck 
by  the  screw  and  so  injured  that  she  sank.  It  was  the  regular  sailing  day 
of  the  steamship,  and  the  screw  was  put  in  motion  before  starting,  as  was 
customary,  for  the  purpose  of  seeing  if  the  machinery  was  in  order. 
Before  putting  the  machinery  in  motion,  the  officers  of  the  steamship  had 
examined  to  see  if  there  was  any  vessel  which  might  be  injured  by  the 
action  of  the  screw,  but  some  little  time  had  elapsed  after  that  examina- 
tion, before  the  screw  was  put  in  motion,  "^yhen  the  master  of  the  canal- 
boat  found  that  his  boat  was  being  drawn  over  towards  the  screw,  he 
called  to  the  steamship  to  stop  her  screw,  but  there  was  no  one  on  the 
lookout  on  board  of  her  and  the  screw  was  not  stopped : 
ITeldf  That  the  steamship  was  in  fault  in  not  keeping  a  watch  on  her  stem 
and  in  setting  her  screw  in  motion  when  she  did,  and  was  liable  for  the 
damages. 

Blatchfobd,  J.  The  libellant,  as  owner  of  the  canal-boat 
Charles  McCaffrey,  files  this  libel  against  the  steamship  Colon,  to 
recover  damages  for  the  loss  of  said  boat  and  her  cargo  of  coal  and 
her  furniture,  caused  by  her  being  sunk  in  consequence  of  her 
being  struck  by  the  screw  of  the  steamship,  in  the  slip  between 
piers  41  and  42,  in  the  North  river,  in  the  city  of  New  York. 
The  steamship  was  lying  with  steam  up,  and  her  bow  towards  the 
river,  at  the  south  side  of  pier  42.  The  occurrence  took  place  on 
the  19th  of  December,  1874.  The  steamship  was  about  starting 
on  a  voyage  to  sea  and  was  working  her  screw  at  the  wharf,  to  see 
that  her  machinery  was  in  proper  working*  order.  The  canal  boat 
had  been  lying  at  the  south  side  of  pier  42,  between  the  steamship 
and  the  bulkhead  at  the  inner  end  of  the  slip,  with  her  stern  towards 
the  stem  of  the  steamship,  having  coal  discharged  from  her  forward 
end,  and  had  been  removed  from  her  position  with  a  view  to  place 
her  rear  end  at  the  point  of  discharge,  which  would  have  brought 
her  bow  towards  the  stem  of  the  steamship.  While  this  movement 
was  in  progress,  the  canal  boat,  having  been  pushed  away  from  pier 
42  and  over  to  near  pier  41,  was  moved  by  ^me  agency,  during  the 
88 
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revolution  of  the  screw  of  the  steamship,  over  towards  the  latter,  bo 
that  the  screw  struck  the  bottom  of  the  canal  boat  under  her  port 
side,  some  feet  forward  of  the  stem  of  the  canal  boat,  and  broke  in 
a  hole  through  which  the  water  entered,  so  that  the  boat  sank  in 
the  slip. 

The  libel  alleges  that  the  stem  of  the  canal  boat  had  been 
pushed  off  from  pier  42  so  &r  that  it  lay  not  more  than  S  or  4  feet 
from  pier  41,  and  the  boat  lay  diagonally  athwart  the  slip,  her  bow 
towards  pier  42  and  her  stem  towards  pier  41,  she  being  about  75 
feet  distant  from  the  stem  of  the  steamship,  when  the  screw  of  the 
steamship  began  to  revolve,  and  the  suction  produced  thereby  drew 
the  canal  boat  towards  the  stem  of  the  steamship ;  that  the  libel- 
lant,  who  was  in  the  canal  boat,  seeing  the  danger  to  which  she  was 
exposed,  shouted  loudly  to  those  in  charge  of  the  steamship  to  stop 
the  screw ;  that  no  attention  was  paid  to  such  call,  and  the  boat 
was  drawn  up  against  the  stem  of  the  steamship  and  was  strack  five 
or  six  times  by  the  screw ;  that  the  screw  was  then  stopped,  and 
was  afterwards  again  started,  and  strack  the  blow  which  made  the 
hole ;  that  the  occurrence  took  place  solely  through  the  negligence 
of  those  in  charge  of  the  steamship;  and  that  everything  was  done 
that  could  have  been  done  by  those  in  charge  of  the  canal  boat  to 
prevent  a  collision. 

The  answer  is  put  in  by  The  Pacific  Mail  Steamship  Company, 
as  owners  of  the  steamship.  It  avers,  that,  for  many  years,  one  of 
the  Company's  steamers  had  left  pier  42  at  noon  on  Saturday  of 
each  alternate  week ;  that  this  fact  was  well  known  to  the  public 
and  to  the  libellant ;  that  the  day  of  this  occurrence  was  one  of  the 
regularly  appointed  days  for  the  sailing  of  the  Company's  steamers : 
that,  on  that  day,  at  noon  and  for  about  an  hour  previous  thereto,  it 
Was  apparent  to  every  one  in  the  vicinity  that  the  Colon  was  about 
to  depart ;  that,  about  noon,  and  just  previous  to  the  departure  of 
the  Colon,  her  officers,  in  accordance  with  their  duty  and  custom, 
started  her  screw,  to  ascertain  if  her  machinery  was  in  working 
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order ;  that  previously  thereto,  the  officers  of  the  Colon  had  exam- 
ined all  the  boats  in  her  yicinity,  to  ascertain  whether  her  screw 
could  be  made  to  revolve  with  safety  to  herself  and  to  other  craft 
in  her  vicinity ;  that,  on  such  examination,  all  the  boats  in  the 
vicinity  of  the  Colon,  including  that  of  the  libellant,  were  found  to 
be,  and  were,  lying  quietly,  and  were  fastened  to  the  docks,  and 
there  was  then  no  craft  within  fifty  feet  of  the  Colon ;  that,  there- 
upon and  thereafter,  steam  was  applied  to  the  screw  of  the  Colon, 
which  caused  it  to  revolve,  and  there  was  thereby  created  a  succes- 
sion of  currents  which  flowed  directly  aft  from  the  stem  of  the 
Colon  and  towards  the  dock  where  the  canal  boat  lay ;  that  the 
libellant,  perceiving  said  currents,  and  desiring  to  wind  his  boat 
around,  and  for  the  purpose  of  saving  himself  time  and  trouble,  and 
to  avail  himself  of  the  aid  and  force  of  said  currents,  unfastened  the 
stem  of  his  boat  from  pier  42,  and  pushed  her  into  the  current,  by 
which  her  stem  was  driven  away  from  the  Colon  towards  pier  41 
and  nearly  into  the  position  which  he  desired,  and  he  had  attached 
her  stem  to  pier  41  by  a  rope ;  that  then,  finding  there  was  not 
room  enough  for  him  to  turn,  he  directed  his  assistant  to  unfasten 
the  bow,  which  was  done,  and  the  bow  was  hauled  towards  the  Colon 
by  such  assistant,  while  the  libellant  unloosed  the  rope  which 
attached  the  stem  to  pier  41,  and  pushed  the  stern  also  towards  the 
Colon,  in  order  to  get  into  a  larger  space  to  turn  the  boat  around ; 
that  the  bow  of  the  boat  was  thus  brought  within  a  few  feet  of, 
and  right  aft  of,  the  stem  of  the  Colon,  from  which  the  currents 
created  by  the  revolving  screw  were  flowing,  by  which  the  bow  of 
the  boat  was  swept  back  towards  the  bulkhead,  and  the  stern  was 
thrown  around  against  the  other  side  of  the  revolving  screw,  by  the 
flanges  of  which  it  was  struck  ;  that  the  injury  was  caused  solely 
through  the  negligence  of  the  libellant,  and  without  any  fault  or 
negligence  on  the  part  of  the  officers  of  the  Colon;  that  the  screw 
had  been  in  motion  fully  five  minutes  before  the  libellant  had 
unfastened  his  boat  or  made  any  attempt  to  wind  it ;  that  the  whole 
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object  of  the  libellant  in  an&stening  and  attempting  to  wind  his 
boat  at  that  time  was  to  avail  himself  of  the  assistance  affi>rded  b  j  the 
cnrrents  created  by  the  revolutions  of  said  screw ;  that  no  snction 
was  produced  in  the  water  by  the  revolutions  of  the  screw,  and  the 
canal  boat  was  not  drawn  towards  the  stem  of  the  Colon  by  any 
suction,  but  the  currents  created  by  the  revolutions  of  the  screw 
drove  all  floating  craft  directly  aft  and  away  from  the  Colon,  instead 
of  drawing  them  to  her ;  and  that  the  canal  boat  came  against  the 
side  of  the  screw  by  being  pushed  there  by  the  libellant,  while  he 
was  in  the  act  of  shifting  his  boat 

One  of  the  principal  issues  raised  by  the  pleadings  is,  as  to 
where  the  canal  boat  was  when  the  screw  of  the  Colon  was  put  in 
motion.  The  libel  alleges,  that,  at  that  time,  the  canal  boat  had  been 
moved  from  her  original  position  at  pier  42  and  was  lying  diago- 
nally in  the  slip,  with  her  stern  only  a  few  feet  distant  from  pier  41 
and  her  bow  towards  pier  42,  thus  presenting  her  port  side  towards 
the  Colon.  The  answer  avers  that  the  canal-boat  was  not  moved 
from  pier  42  until  after  the  screw  of  the  Colon  was  put  in  motion. 
The  testimony  is  very  clear  the  canal-boat  had  been  moved  away 
fi^m  pier  42  before  the  screw  of  the  Colon  was  set  in  motion,  and 
that,  when  the  screw  was  started,  the  canal-boat  was  in  the  position 
set  forth  in  the  libel,  and  was  in  the  coarse  of  her  transit  from  her 
original  position  at  pier  42  with  her  stem  towards  the  Colon,  to  a 
position,  at  pier  42,  in  which  her  bow  should  be  towards  the  Colon. 
The  reason  why  it  was  necessary  that  the  canal-boat  should  be 
brought  down  nearer  to  the  Colon  and  have  her  stem  pushed  over 
to  the  vicinity  of  pier  41,  in  order  to  tum  her  about,  was  that  the 
landward  end  of  the  slip  was  filled  up  near  to  the  bulkhead,  by 
boats  lying  parallel  with  each  other  at  pier  41,  while  the  space 
between  the  screw  of  the  Colon  and  pier  .41,  in  a  line  at  aright 
angle  to  pier  41,  was  open,  and  afforded  room  for  the  stem  of  the 
canal-boat  to  approach  pier  41  near  enough  to  enable  her  bow  to 
swing  clear  of  pier  42  while  being  drawn  towards  the  stem  of  the 
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Colon.  At  some  time  daring  the  transit  of  the  canal-boat,  and,  as 
I  think,  from  the  evidence,  at  the  time  the  screw  of  the  Colon  was 
put  in  motion,  there  was  a  line  out  from  the  stern  of  the  canal-boat 
to  pier  41,  on  which  line  the  libellapt,  who  was  on  his  boat,  was 
palling,  his  back  being  towards  the  Colon.  The  weight  of  the 
testimony  is,  that  the  stem  of  the  canal-boat  was  down  the  slip  so 
far  as  to  be  below  a  line  at  a  right  angle  from  the  screw  of  the 
Colon  to  pier  41,  and  that  her  stem  was  thus  within  the  range  of  the 
sucking  or  drawing  power  of  the  screw,  and  was  drawn  towards  the 
screw  bj  the  working  of  the  screw.  In  this  state  of  things,  it  is 
contended  for  the  Colon,  that  the  libellant  must  have  been  guiltj 
of  negligence,  in  failing  to  keep  his  boat  away  from  the  screw  by 
holding  on  to  the  line  which  extended  from  his  boat  to  pier  41,  or 
else  that  he  designedly  pushed  his  boat  towai*ds  the  screw.  The 
libellant  testifies  that  the  suction  was  such  that  he  could  not  hold 
the  boat  by  the  line,  and  all  the  circumstances  go  to  show  that  he 
would  have  held  her  if  he  could,  after  he  saw  the  effect  of  the  suc- 
tion ;  and  that  he  intentionally  pushed  her  towards  the  screw  is  not 
to  be  credited.  But,  it  is  quite  apparent,  that  if,  after  the  screw 
began  to  work,  and  while  it  continued  working,  some  proper  person 
had  been  stationed  on  the  stem  of  the  Colon,  the  canal-boat  and 
her  movements  would  have  been  under  observation  from  the  Colon, 
and  the  screw  could  have  been  stopped  and  the  collision  avoided. 
When  the  libellant  found  that  his  boat  was  being  drawn  towards 
the  screw,  he  cried  out  loudly  to  the  Colon  to  stop  the  working  of 
the  screw,  but  there  was  no  one  on  the  lookout  to  respond.  Officers 
of  the  Colon  testify  that,  before  the  screw  was.  set  in  motion,  they 
took  the  precaution  to  look  from  the  stem  and  port  side  of  the  Colon 
into  the  slip,  to  dee  whether  there  was  any  boat  in  a  position  to  .be 
injured  by  the  working  of  the  screw,  and  saw  none.  Some  little 
time,  however,  elapsed,  after  that,  before  the  screw  was  started ; 
and  it  was  not  enough  for  the  officers  merely  to  observe  the  state  of 
things  before  starting  the  screw.     A  watch  should  have  been  kept 
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from  the  Btern  of  the  Colon  all  the  time  the  screw  was  in  motion. 
Moreover,  a  carefiil  observation  at  the  moment  the  screw  waa  put  in 
motion,  would  have  shown  that  the  canal-boat  was  in  transit  and 
was  in  a  position  of  danger,  if  the  screw  should  be  started.  All 
this  shows  negligence  on  the  part  of  the  Colon,  and  I  see  no  con- 
tributory negligence  on  the  part  of  the  canal-boat 

There  must  be  a  decree  for  the  libellant  for  the  damages  sus- 
tained by  him  by  the  sinking  of  the  canal-boat  and  her  furniture, 
of  which  he  was  the  owner,  with  a  reference  to  a  commissioner  to 
ascertain  such  damages.  The  libel  contains  no  allegations  sufficient 
to  authorize  a  recovery  by  the  libellant  for  any  loss  of  or  damage  to 
the  cargo  of  coal.  He  is  not  alleged  to  have  owned  it  or  to  have 
been  carrying  it  on  freight 

E,  D.  McCarthy,  for  the  libellant. 

TT.  R.  Betbe  and  H,  S,  Bennett,  for  the  claimants. 
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Collision  in  Long   Island   Bound. —Schoonkes   Cbossing.— Bubdbn   of 

Proof.  — Lookout. 

Two  schooners,  the  O.  and  the  S.  H.,  came  in  collision  in  Long  Island  Sound 
at  night.  The  O.  alleged  that  the  wind  was  south  and  she  was  heading 
south-west  by  west,  close  hauled,  and  made  no  change  of  course ;  and  that 
the  S.  H.  was  seen,  showing  no  light,  about  two  points  on  the  starboard 
bow  of  the  O.,  sailing  free,  and  would  have  passed  the  O.  on  the  starboard 
bow  of  the  O.  but  she  ported  her  helm  and  ran  into  the  O.  The  S.  H. 
alleged  that  the  wind  was  east  of  south  and  she  was  heading  east  by  north- 
half-north  ;  that  the  red  ligTit  of  the  O.  was  seen  off  the  lee  bow  of  the 
S.  H.;  and  that  the  O.  put  down  her  helm  and  ran  into  the  8.  H.: 
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Held,  That  the  courses  of  the  two  vessels  were  crossing,  so  as  to  involve 

risk  of  collision ; 
That,  therefore,  it  was  the  duty  of  the  O.  to  keep  her  course  and  of  the  S.  H. 

to  keep  out  of  the  way  ; 
That  the  burden  of  proof  was  on  the  S.  H.  to  establish  that  the  O.  did  not 

keep  her  course,  and  that  she  had  not  established  it ; 
That  no  question  of  the  lookout  on  the  O.  arose,  it  not  being  shown  that  she 

changed  her  course ; 
That  the  S.  H.  was  liable  for  the  damages  sustained  by  the  O. 

Blatchford,  J.  These  are  cross  libels,  founded  on  a  collision 
which  took  place  in  Long  Island  Sound  on  the  12th  of  March, 
1875,  in  the  evening,  after  dark,  between  the  schooner  Sandy 
Hook,  bound  to  the  eastward,  and  the  schooner  Osseo,  bound  to  the 
westward,  whereby  both  vessels  were  damaged.  The  Sandy  Hook 
had  a  cargo  of  oysters  and  was  lightly  laden.  The  Osseo  was 
heavily  laden  with  a  cargo  of  laths,  part  of  which  was  on  deck. 

The  libel  against  the  Osseo  avers  that  the  wind  was  east  of 
south  and  was  blowing  a  seven-knot  breeze ;  that  the  Sandy  Hook 
was  under  all  her  sails  and  top-sails,  and  was  laying  her  course 
east  by  north-half-north,  and  the  wind  was  abeam,  so  that  she  was 
making  her  course  and  was  on  her  starboard  tack ;  that  she  had  all 
her  lights  properly  set  and  burning  brightly ;  that  the  atmosphere 
was  clear,  though  the  sky  was  overcast,  and  lights  could  readily  be 
seen ;  that  the  Sandy  Hook  discovered  the  red  light  of  a  vessel  at  a 
distance  of  from  one  to  two  miles  off,  and  to  the  eastward,  and  off 
her  lee  bow,  which  light  proved  to  be  the  light  of  the  Osseo ;  that, 
at  that  time,  the  wind  was  abeam  to  both  vessels,  and  both  were 
laying  their  courses ;  that  the  Osseo  was  steering  about  west  by 
south,  and  was  at  all  times  to  the  leeward  of  the  Sandy  Hook, 
until  she  had  approached  to  within  about  ten  lengths  of  the  Sandy 
Hook,  when,  being  off  the  lee  bow  of  the  Sandy  Hook,  she  suddenly 
put  down  her  helm  and  changed  her  course ;  that,  almost  immedi- 
ately upon  so  changing  her  course,  the  Osseo  came  violently  into 
collision  with  the  Sandy  Hook,  striking  her  in  the  bend  of  the  bow, 
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about  opposite  the  cat-head ;  that,  prior  to  and  at  the  time  of  the 
oollisioii,  the  lights  on  the  Sandy  Hook  were  burning  brightly  and 
were  properly  stationed ;  that  a  gpod  and  efficient  lookout  was 
stationed  forward  on  her  deck,  and  was  in  the  acti?e  performance 
of  his  duties ;  that  all  proper  means  and  efibrts  were  taken  by  the 
master  and  crew  of  the  Sandy  Hook  to  avoid  the  collision ;  and 
that  it  was  caused  solely  by  the  negligence  and  carelessness  of  those 
navigating  the  Oeseo. 

The  answer  of  the  Osseo  alleges  that  the  wind  was  blowing  bom 
the  south  a  good  breeze,  and  the  Osseo  was  close-hauled,  and  on  a 
south-west  by  west  course,  laying  her  course,  and  making  about  3 
or  3  1-2  knots  an  hour ;  that  she  continued  such  course  without 
change  till  the  collision ;  that  the  Sandy  Hook  had  the  wind  about 
3  points  abaft  the  beam,  and  was  sailing  free  about  7  knots  an 
hour ;  that,  when  the  Sandy  Hook  was  first  discovered  by  those  on 
board  of  the  Osseo,  she  was  about  half  a  mile  distant,  and  about  2 
points  on  the  starboard  bow  of  the  Osseo,  not  having  any  of  the 
regulation  lights  burning,  and  heading  on  a  course  which,  if  she 
had  continued  it,  would  have  carried  her  past  the  Osseo  some  dis- 
tance on  the  starboard  hand  ;  that  the  Sandy  Hook,  instead  of  con- 
tinuing on  that  course,  suddenly  ported  her  helm  and.changed  her 
course  to  the  starboard,  and  came  across  the  course  of  the  Osseo, 
and  ran  into  her,  striking  her  on  the  bow ;  that,  at  the  time  of  the 
collision,  the  Osseo  had  a  competent  man  on  the  lookout,  between 
the  fore-mast  and  the  main-mast,  on  the  lee  side,  walking  backward 
and  forward,  iaithfuUy  performing  his  duty,  and  she  had  all  the 
lights  required  by  law  properly  set  and  burning  brightly ;  that  the 
night  was  a  clear  night  and  lights  on  a  vessel  could  be  seen  a  long 
distance ;  and  that  the  collision  was  caused  by  the  carelessness  and 
negligence  of  those  on  board  of  and  navigating  the  Sandy  Hook,  in 
that  she  had  no  proper  lookout  forward,  performing  his  duty,  in  not 
sooner  seeing  the  Osseo,  in  not  having  the  lights  required  by  law 
set  and  burning,  in  porting  her  helm  and  changing  her  course  to 
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starboard,  and  in  not  taking  measures  to  avoid  the  Osseo,  and  was 
not  caused  by  any  negligence  of  those  on  board  of  and  in  charge  of 
the  Osseo. 

The  libel  against  the  Sandy  Hook  contains  the  same  averments 
which  are  above  set  forth  as  contained  in  the  answer  of  the  Osseo, 
and  the  additional  averment  that  the  Sandy  Hook  struck  the  star- 
board  bow  of  the  Osseo. 

The  answer  of  the  Sandy  Hook  contains  the  same  averments 
before  set  forth  as  contained  in  the  libel  against  the  Osseo,  except 
that  such  answer  avers  that  the  wind  was  about  south  by  east,  and 
omits  the  averment  that  it  was  east  of  south ;  and  except  that  such 
answer  omits  the  averment  that  the  wind  was  abeam ;  and  except 
that  such  answer  contains  the  averment  that  the  Sandy  Hook  was 
on  the  wind  though  not  close-hauled ;  and  except  that  such  answer 
avers  that  the  red  light  of  the  Osseo  was  discovered  to  the  north- 
eastwardly end  omits  the  averment  that  it  was  discovered  to  the 
eastward ;  and  except  that  such  answer  avers,  that  when  such  red 
light  was  discovered,  the  vessels  were  both  on  the  wind,  and  omits 
the  averment  that,  at  that  time,  the  wind  was  abeam  to  both  ves- 
sels ;  and  except  that  such  answer  avers  that  the  Osseo  luffed  into 
the  wind  and  ran  directly  upon  the  Sandy  Hook,  and  omits  the 
averment  that  the  Osseo  changed  her  course  and,  almost  immedi- 
ately after  so  changing  her  course,  came  into  collision  with  the 
Sandy  Hook ;  and  except  that  such  answer  avers  that  the  collision 
was  caused  solely  because  the  Osseo  put  down  her  helm  and  luffed, 
as  before  described,  and  because  there  wis  not  a  proper  lookout  on 
board  of  the  Osseo. 

The  testimony  in  this  case  is  so  conflicting  that  it  is  impossible 
to  arrive  at  a  satisfactory  conclusion  as  to  what  the  truth  is.  But 
yet  a  satisfactory  decision  can  be  made,  in  accordance  with  the 
rules  of  navigation  and  with  the  rules  applicable  to  the  trial  of 
suits  for  collision.  Rule  17  of  the  rules  of  navigation  in  %  4238 
of  the  Revised  Statutes  of  the  United  States  provides,  that,  ''when 
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two  sail  veaselB  are  croflung  so  as  to  involve  risk  of  collision,  then, 
if  they  have  the  wind  on  different  sides,  the  vessel  with  the  wind 
on  the  port  side  shall  keep  oat  of  the  way  of  the  vessel  with  the 
wind  on  the  starboard  side,  ezept  in  the  case  in  which  the  vessel 
with  the  wind  on  the  port  side  is  close-hauled  and  the  other  vessel 
free,  in  which  case  the  latter  vessel  shall  keep  out  of  the  way.'' 
Rule  23  of  said  rules  provides,  that,  where,  by  rule  17,   ''one  of 
two  vessels  shall  keep  out  of  the  way,  the  other  shall  keep  her 
course."     The  evidence  shows  that  the  courses  of  these  two  vessels 
were  crossing,  so  as  to  involve  risk  of  collision.    The  course  of  the 
Osseo  was  south-west  by  west  and  the  course  of  the  Sandy  Hook 
was  east  by  north-half-north.     These  courses  drew  on  to  each  other 
a  point  and  a  half,  and  they  were  courses  which  crossed  each  other  in 
such  manner  as  to  involve  risk  of  collision,  because  their  place  of 
intersection  was  ahead  of  each  vessel.     Under  such  circunistances, 
it  was  the  duty  of  the  Sandy  Hook  to  keep  out  of  the  way  of  the 
Osseo,  and  it  was  the  duty  of  the  Osseo  to  keep  her  course,  because 
the  Osseo  had  the  wind  on  her  port  side,  and  was  close-hauled,  and 
the  Sandy  Hook  had  the  wind  on  her  starboard  side  and  was  free. 
The  Sandy  Hook  did  not  keep  out  of  the  way  of  the  Osseo,  but  she 
alleges,  as  a  reason  why  she  did  not,  that  the  Osseo,  when  at  a  point 
where,  if  she  had  kept  her  course,  she  would  have  gone  clear  of  the 
Sandy  Hook,  luffed  into  the  wind,  and  departed  frt)m  her  course, 
and  turned  towards  the  Sandy  Hook  and  ran  into  the  Sandy  Hook. 
Where  a  vessel  under  obligation  to  keep  out  of  the  way  of  another 
vessel  alleges  that  the  latter  prevented  the  performance  of  that 
duty  by  not  keeping  her  course,  it  is  incumbent  on  the  former  ves- 
sel to  make  out  affirmatively  such  dereliction  of  the  latter  vessel,  by 
a  satisfiustory  preponderance  of  evidence.     I  do  not  think  that  the 
Sandy  Hook  has  satis&ctorily  established,  by  the  evidence,  that  the 
Osseo  luffed  or  changed  her  course.     It  is  not  necessary  to  discuss 
the  evidence  in  detail.    Tht  Osseo  had  the  proper  lights  set  and 


OCTOBER,  1876.  528 


The  Schooner  S.  &  B.  Small. 


burning.     If  she  is  not  shown  to  have  changed  her  course,  the 
question  of  her  lookout  does  not  arise. 

The  libel  against  the  Osseo  must  be'dismisssed,  with  coBts,*and, 
in  the  suit  against  the  Sandy  Hook,  there  must  be  a  decree  for  the 
libellants,  with  costs,  with  a  reference  to  ascertain  the  amount  of 
the  damages  sustained  bj  the  libellants. 

'  For  the  Sandy  Hook,  JR.  H.  Huntley. 
For  the  Osseo,  R.  D.  Benedict. 
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FiLOTAGB  IN  THX  SoUim. — LiMIT  OF  DifiTANOB. — C06TS. 

P.,  a  pilot,  offered  his  services  to  a  schooner  bound  through  Hell  Gate, 
at  a  point  as  far  east  as  a  line  S,  S.  E.  from  Block  Island,  and  was 
refused;  and  afterwards  B.,  another  pilot,  offered  h^s  services  to  the  same 
vessel  off  Oak  Neck,  and  was  also  refused,  and  thereupon  B.  libelled  the 
schooner  to  recover  half -pilotage  under  the  Statute ;  and  it  was  alleged  in 
defence  that,  after  arriving  at  New  York,  the  schooner  settled  the  claim  of 
P.  by  paying  him  a  sum  less  than  half-pilotage,  and  that  B.  was  not  the 
first  pilot  to  tender  his  services  and  could  not  recover : 

HeUd^  That  it  is  not  reasonable  that  Hell  Gate  pilots  may  make  legal  tender 
of  service  as  far  east  as  Block  Island,  where  their  services  cannot  possibly 
be  needed ; 

That  the  tender  of  service  by  P.  was  not  valid,  and  therefore  the  tender  by 
B.  was  the  first  one  legally  made ; 

That,  the  controversy  being  forced  upon  the  vessel  by  two  pilots  to  settle 
their  conflicting  claims,  no  costs  would  be  given  to  the  libellant. 
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Bbnbdict,  J.  This  is  an  action  by  Alexander  Banta,  a  Hell 
Gate  pilot,  to  recover  half-pilotage.  The  libel  avers  a  tender  of  aer- 
vices  in  Long  Island  Sound,  off  Oak  Neck,  to  the  schooner  S.  k  B. 
Small,  a  vessel  then  bound  through  Hell  Gate,  drairing  10  feet  of 
water.  It  is  also  averred  that  the  libellant  was  the  first  to  tender 
bis  services,  and  that  thej  were  refused. 

The  answer  admits  that  the  schooner  was  bound  through  Hell 
Gate,  as  alleged,  and  that  the  libellant  is  a  duly  licensed  Hell  Gate 
pilot  It  denies  the  other  allegations  of  the  libel  and  specially 
that  the  libellant  was  the  first  pilot  to  tender  his  services  for  the 
voyage  in  question,  and  avers  that  the  first  tender  was  inade  by  a 
pilot  named  Charles  H.  Palmer,  who  demanded  and  was  paid  half- 
pilotage  by  reason  of  such  tender  and  refusal.  The  evidence  on 
the  part  of  libellant  proves  the  tender  of  services  by  the  libellant 
on  the  28th  of  July,  off  Oak  Neck,  and  refusal  thereof,  as  averred 
in  the  libel. 

The  evidence  on  the  part  of  the  claimants  proves  that  on  the 
26th  day  of  July,  this  vessel,  when  about  south-south-east  of  Block 
Island,  bound  to  the  Sound,  was  boarded  by  the  Hell  Gate  pilot 
named  Palmer,  and  a  tender  of  services  to  pilot  her  through  the 
Gate  was  then  made  and  reinsed ;  that  such  a  tender  and  refusal 
had  been  made  the  basis  of  a  demand  for  half-pilotege  by 
Palmer,  and  that,  after  the  vessel  had  passed  through  the  Grate  and 
arrived  in  New  York,  and  after  notice  of  the  libellant's  demand, 
the  master  of  the  vessel  had  compromised  the  demand  of  Palmer 
by  paying  a  sum  less  than  half-pilotage. 

Upon  the  &cts,  the  question  of  law  arises,  whether  a  Hell  Grate 
pilot  can  make  a  legal  tender  of  his  services,  to  pilot  a  vessel 
through  Hell  Gate,  to  a  vessel  at  the  time  not  in  the  Sound 
although  destined  thereto. 

I  have  on  former  occasions  adverted  to  the  difficulty  in  fixing 
a  limit  to  the  distance  &om  port  at  which  a  pilot  may  tender  his 
services,  and  I  have  also  had  occasion  to  refer  to  cases  showing  the 
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policy  of  the  pilot  laws  to  be  in  general  to  encourage  early  tender  of 
pilot  services.  I  do  not,howeyer, think  that  the  principle  can  be  carried 
so  &r  as  to  support  the  tender  set  up  in  this  case  by  way  of  defence. 

It  seems  reasonable  to  say  that  the  master  of  a  vessel  cannot 
be  required  to  determine  whether  he  will  or  will  not  accept  the  ser- 
vices of  a  pilot,  when  his  vessel  is  so  far  distant  from  the  channel, 
as  to  which  the  pilot  is  supposed  to  be  informed  and  for  which  his 
services  are  needed,  that  the  presence  of  a  pilot  on  board  for  the 
purpose  of  navigating  those  channels  would,  under  all  possible  cir- 
cumstances, be  absurd.  A  pilot  may  well  be  taken  when  those 
channels  are  shortly  to  be  navigated,  and  it  would  not  be  unreason- 
able to  take  a  pilot  in  time  to  enable  him  to  ascertain  the  capacity 
of  the  vessel  and  her  ability  to  work  before  reaching  those  channels. 
But  to  take  a  pilot  near  Block  Island  for  the  purpose  of  navigating 
Hell  Gate  in  safety  would  be  no  proper  precaution,  but  a  foolish  act 
under  all  circumstances. 

In  this  case  the  evidence  is,  that  while  some  few  pilots  have 
made  tenders  not  &r  from  Block  Island,  rather,  as  I  apprehend, 
for  the  sake  of  being  refused  than  with  the  intention  of  piloting 
the  vessel,  it  is  not  usual  for  vessels  to  take  pilots  there,  and  no 
sort  of  necessity  exists  for  the  presence  there  of  a  Hell  Gate  pilot. 
The  result  of  upholding  a  tender  there  made  would  therefore  be  to 
induce  the  Hell  Gate  pilots  to  withdraw  themselves  from  the  local- 
ity where  the  law  supposes  there  is  need  of  pilots*  services,  in  order 
to  betake  themselves  to  Block  Island  for  the  purpose  of  intercept- 
ing the  ships  with  a  tender  of  services  there,  where  by  no  possibility 
can  their  services  be  required.  It  therefore  seems  more  reasonable 
to  conclude  that  the  master  of  this  vessel  was  under  no  obligation 
to  determine  whether  he  would  or  would  not  have  a  pilot  through 
Hell  Gate,  when  his  vessel  was  as  far  east  as  a  line  southnsouth- 
east  of  Block  Island ;  and  that  he  did  not  become  liable  to  pay 
half-pilotage  by  reason  of  his  refrising  to  accept  the  services  ten- 
dered  at  that  place  by  Pahner. 
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It  foUowB  that  the  libellant  was  the  filvt  pilot  to  tender  his  ser- 
▼ioes  within  the  meaning  of  the  law,  and  he  is  oonseqnentlj  entitled 
to  hie  half-pilotage.  I  shall  not,  however,  give  him  costs,  for  I 
ooDsider  that  the  oontroversj  is  one  forced  upon  the  vessel  by  a 
dilierenoe  of  opinion  between  two  Hell  Grate  pilots  as  to  their 
respective  rights. 

Let  a  decree  be  entered  for  the  half-pilotage  demanded,  but 
withoQt  costs. 

For  libellant,  Beebe,  Wilcox  ^HMs. 
For  claimants,  A.  J  Healh. 
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ABOKRTJMNINe  VaLUB  OF  PrKMISKB.— FORBCLOBVBB  SaIX. — WaWSSL — ^TaXXS 

AND  A88ES8MXNTS.— PbOOF  OF  DSBT. 

After  an  adjudication  of  bankruptcy,  a  suit  was  brought  in  a  State  Court  to 
foreclose  two  mortgages  on  real  estate,  which  had  been  made  by  the  bank- 
rupt. The  suit  was  commenced  without  obtaining  the  leave  of  the  bank- 
ruptcy Court.  The  bankrupt  and  his  wife  and  the  assignee  in  bankruptcy 
were  made  parties  defendant  and  were  served  with  process.  The  bankrupt 
and  his  wife  made  default.  The  assignee  appeared  and  answered,  but 
afterwards  withdrew  his  answer,  on  a  stipulation  that  he  should  receive  notice 
of  sale  under  the  decree  of  foreclosure.  The  decree  of  foreclosure  was  made 
and  the  assignee  received  notice  of  the  sale,  as  stipulated,  and  he  himself 
advertised  the  sale,  and,  at  the  sale,  the  jyremises  were  bought  by  the  mort- 
gagee.   The  mortgagee  then  applied  to  this  Court  for  an  order  that  the 
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purchase  price,  less  the  expenses  of  the  suit  and  the  sale,  be  taken  to  be  the 
ascertained  value  of  the  premises,  under  the  provisions  of  §  5075  of  the 
Revised  Statutes,  and  be  the  amount  to  be  deducted  from  the  claim  of  the 
mortgagee  against  the  estate  of  the  mortgagor.  He  also  applied  for  an 
order  directing  the  assignee  to  pay  in  full  a  certain  tax  and  assessment  and 
water  rate  on  the  mortgaged  premises.  The  tax  was  laid  and  the  assess- 
ment made  before  the  proceedings  in  bankruptcy  were  commmenced,  while 
the  bankrupt  owned  the  premises,  and  the  water  tax  was  laid  while  they 
were  occupied  by  the  assignee  in  bankruptcy.  No  applications  had  been 
made  by  the  authorities  of  the  State  for  their  payment,  and  the  mortgagee 
ha()  not  put  in  any  proof  of  such  claims  : 

Meld,  That  the  provision  of  §  5075  of  the  Revised  Statutes,  that  the  property 
covered  by  a  mortgage  shall  be  sold  in  such  manner  as  the  bankruptcy 
Court  shall  direct,  is  a  provision  for  the  benefit  and  protection  of  the 
unsecured  creditors  represented  by  the  assignee,  and  he  may,  for  himself 
and  them,  waive  it ; 

That  the  action  of  the  assignee  amounted  to  a  waiver  of  such  provision,  in 
this  case; 

That  the  water  tax  should  be  paid  in  full  by  the  assignee,  as  a  part  of  the 
proper  expense  of  his  administration  of  the  estate ; 

That  the  tax  and  assessment  should  also  be  paid  by  the  assignee  in  full ; 

That  no  formal  proof  of  debt  in  respect  to  such  claims  was  needed.* 

Blatchi'ORD,  J.  The  executor  of  Douglas  Sloane  petitions  for 
an  order  that  the  sum  of  ^21,100,  bid  for  the  mortgaged  premises, 
on  sales  of  them  under  decrees  of  foreclosure  made  in  two  suits  in 
the  State  Court,  less  the  expenses  of  the  suits  and  of  the  sales,  be 
taken  as,  and  declared  to  be,  the  ascertained  value  of  the  premises, 
under  the  provisions  of  §  5075  of  the  Revised  Statutes,  and  be  the 
amount  to  be  deducted  from  the  claims  of  such  executor  against  the 
estate  of  the  bankrupt,  William  Moller,  who  was  the  mortgagor,  on 
the  bonds  to  secure  which  the  mortgages,  two  in  number,  were 
given,  in  the  same  manner  as  though  said  sales  had  been  made 
under  the  order  of  this  Court.  The  bonds  were  executed  in  Janu- 
ary, 1875.  One  of  them  was  conditioned  to  pay  $18,000  and  the 
other  $8,578.94.     Their  full  amount,  with  interest  from  August 

'  ♦This  decision  was  affirmed  by  the  Circuit  Court,  on  review,  in  187  . 
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Ist,  1875,  became  due.  One  of  them  was  secured  by  a  mortgage 
on  one  piece  of  land,  and  the  other  bj  a  mortgage  on  another  piece 
of  land.  .  The  adjudication  of  bankruptcy  herein  was  made  Novem- 
ber 20th,  1875.  On  the  7th  of  March,  1876,  the  executor,  without 
having  first  obtained  the  leave  of  this  Court  for  the  purpose,  brought 
suits  in  the  State  Court  to  foreclose  the  mortgages,  making  the 
bankrupt  and  his  wife  and  the  assignee  in  bankruptcy  parties  de- 
fendant to  t^e  suits,  and  duly  serving  them  with  process.  The 
bankrupt  and  his  wife  made  default  The  assignee  in  bankruptcy 
appeared  in  the  suits  and  put  in  an  answer  in  each  suit,  but  after- 
wards withdrew  the  answers,  by  stipulation,  with  the  reservation 
that  notices  of  sales  under  the  decrees  of  foreclosure,  if  the  same 
should  be  made,  should  be  given  to  him.  Decrees  of  foreclosure 
were  rendered  on  the  16th  of  June,  1876,  which  directed  that  the 
mortgaged  premises  should  be  sold  at  public  auction,  under  the 
direction  of  a  referee.  The  sales  were  duly  advertised,  and  due 
notice  of  the  same  was  given  to  the  assignee,  and  he  himself  further 
advertised  the  sales  in  certain  newspapers.  The  sales  took  place 
and  the  premises  were  purchased  by  the  executor  for  $21,100. 

It  iA  provided  by  "$>  5075  of  the  Revised  Statutes,  that,  when  a 
creditor  has  a  mortgage  of  real  property  of  the  bankrupt,  he  shall 
be  admitted  as  a  creditor  only  for  the  balance  of  the  debt,  afier 
deducting  the  value  of  such  property,  ''  to  be  ascertained  by  agree- 
ment between  him  and  the  a9sigiiee,  or  by  a  sale  thereof,  to  be  made 
in  such  manner  as  the  court  shall  direct,  or  the  creditor  may 
release  or  convey  his  claim  to  the  assignee  upon  such  property  and 
be  admitted  to  prove  his  whole  debt ;"  that  ^^  if  the  value  of  the 
property  exceeds  the  sum  for  which  it  is  so  held  as  security,  the 
assignee  may  release  to  the  creditor  the  bankrupt's  right  of  redemp- 
tion therein,  on  receiving  such  excess,  or  he  may  sell  the  property 
subject  to  the  claim  of  the  creditor  thereon  ;"  that  '^  in  either  case, 
the  assignee  and  creditor  respectively  shall  execute  all  deeds  and 
writings  necessary  or  proper  to  consummate  the  transaction  j"  and 
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that,  '4f  the  property  is  not  so  sold  or  released  and  delivered  up, 
the  creditor  shall  not  be  allowed  to  prove  anj  part  of  his  debt."  In 
opposition  to  the  application,  it  is  contended,  for  the  assignee  in 
bankruptcy,  that  the  value  of  the  mortgaged  premises  has  not  been 
ascertained  by  agreement  between  him  and  the  creditor,  and  that 
there  has  not  been  a  sale  of  them  made  in  such  manner  as  this 
Court  has  directed,  and  that,  therefore,  the  creditor  cannot  be 
allowed  to  prove  any  part  of  his  debt ;  that  the  creditor  has  chosen 
to  rely  upon  his  security,  and  has  abandoned  all  right  to  prove  any 
debt  for  a  deficiency  in  the  value  of  the  security,  because  he  insti- 
tuted his  foreclosure  suits  without  the  leave  of  this  Court  first 
obtained  and  after  the  adjudication  in  bankruptcy ;  and  that  he 
cannot  be  heard  to  make  this  application,  because,  prior  to  making 
it,  he  had  not  proved  his  claim  in  this  Court,  either  as  a  secured 
claim,  or  otherwise. 

A  Court  of  bankruptcy  is  a  Court  of  equity.  The  assignee  in 
bankruptcy  represents  the  creditors.  As  between  the  creditors 
other  than  this  executor  and  this  executor,  such  creditors  other  than 
the  executor  have  been  represented  by  the  assignee  and  have  been 
heard  through  him  and  have  acted  through  him.  He  was  duly 
made  a  party  to  the  foreclosure  suits  and  appeared  in  them,  and 
put  in  answers,  which  he  then  withdrew,  stipulating  only  that  he 
should  have  notice  of  any  sales  to  be  made  under  decrees  of  fore- 
closure which  might  be  entered  in  the  suits.  He  had  thus  a  full 
opportunity  to  set  up  by  answer  any  defence  he  had,  whether 
alleged  want  of  jurisdiction  in  the  State  Court,  or  otherwise.  He 
made  no  application  to  this  Court  to  enjoin  the  creditor  fi-om  dis- 
posing of  the  property  of  the  bankrupt  by  sales  under  the  decrees 
or  to  stay  proceedings  in  the  suits.  It  is  not  alleged  that  there  was 
any  misfeasance  or  irregularity  in  the  proceedings  of  the  creditor,  or 
that  the  premises  did  not  produce  on  the  sales  as  much  as  they  ought 
to  have  produced  on  any  sale  made  at  the  time.  Under  these  circum- 
stances, the  tosignee  must  be  held  to  have  assented  to  and  acqui- 
84 
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esced  in  the  sales,  and  to  be  estopped  from  questioning  them.     The 
Talue  of  the  premises  has  been  substantial)  j,. and  to  all  intents  and 
purposes,  ascertained  bj  agreement  between  the  creditor  and  the 
assignee,  within  the  meaning  of  ^  5075.     The  assignee  voluntarily 
submitted  to  have  the  premises  sold  under  the  decrees  of  the  State 
Court     The  provision  of  §  6075,  that  the  property  covered  by  a 
mortgage  shall  be  sold  in  such  manner  as  the  bankruptcy  Court  shall 
direct,  is  a  provision  for  the  benefit  and  protection  of  the  unsecured 
creditors  represented  by  the  assignee,  and  he  may,  for  himself  and 
for  them,  waive  such  benefit  and  permit  the  property  to  be  sold  in 
a  suit  in  the  State  Court,  by  regular  proceedings  of  ^reclosore, 
and  its  value  to  be  thus  ascertained.     He  does  make  such  waiver, 
if  he,  with  full  notice,  acts  as  the  assignee  in  this  case  acted. 
The  State  Court  had  prima  facie  jurisdiction  to  foreclosure  the 
mortgages,  even  though  the  foreclosure  suits  were  commenced  after 
the  adjudication  in  bankruptcy.     The  assignee  virtually  assented, 
by  his  conduct,  to  the  proceedings  in  the  State  Courts,  and  it  is  too 
late  now  for  him  to  object  to  them,  especially  in  this  collateral  way. 
{Mays  V.  Fritton,  20    Wallace,  414 ;     Doe  v.   Childress,  21 
Wallace,  642 ;  Scott  v.  Kelly,  22  Wallace,  57  ;  Eyster  v.  Gaff, 
1  0«o,  521.) 

The  executor  also  applies  to  this  Court  fi)r  a  direction  to  the 
assignee  to  pay  in  full  certain  taxes  and  assessments,  and  Croton 
water  rents  upon  the  said  mortgaged  premises,  as  pi*eferred  debts 
to  be  paid  in  full,  under  the  third  subdivision  of  ^  5101  of  the 
Revised  Statutes,  on  the  ground  that  they  are  taxes  and  assess- 
ments made  under  the  laws  of  the  State  of  New  York.  In  1875, 
and  before  the  proceedings  in  bankruptcy  were  commenced,  a  tax 
of  $470.40,  under  the  laws  of  that  State,  became  payable  by  the 
bankrupt  as  owner  of  the  mortgaged  premises,  being  the  annual 
tax  for  the  year  1875.  This  tax  was  assessed  and  laid  upon  the 
bankrupt  as  the  owner  of  the  mortgaged  premises.  In  March, 
1875,  and  before  the  proceedings  in  bankruptcy  were  commenced, 
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and  while  the  bankrupt  owned  the  mortgaged  premises,  an  assess- 
ment under  the  laws  of  New  York,  for  constructing  a  sewer,  was 
made  upon  the  bankrupt  as  the  owner  of  said  premises,  for  the  sum 
of  $41.84!  On  the  1st  of  May,  1876,  and  after  the  adjudication 
of  bankruptcy  herein,  and  while  the  premises  were  owned  and 
occupied  by  the  assignee  in  bankruptcy,  a  water  tax  of  $81,  to  be 
collected  from  the  owner  or  occtlpant  of  said  premises,  became  due 
under  the  laws  of  New  York.  By  the  laws  of  New  York  these 
taxes  and  assessments  are  made  liens  on  the  premises,  prior  to  the 
liens  of  the  mortgages,  and  the  executor  will  be  obliged  to  pay  the 
same  before  he  can  obtain  a  clear  title  to  the  premises  under  the 
foreclosure  sales.  The  assignee  has  funds  enough  to  pay  these 
taxes  and  assessments  in  full.  In  opposition  to  this  application,  it 
is  contended,  for  the  assignee,  that  such  taxes  and  assessments  are 
a  lien  on  the  premises ;  that  the  premises  are  first  liable  for  such 
taxes;  that  the  mortgages  were  taken,  subject  to  the  right  to  im- 
pose the  taxes  and  assessments  on  the  premises;  that  the  executor  is 
not  entitled  to  assert  such  priority  in  the  absence  of  any  applica- 
tion by  the  authorities  of  the  State  for  the  payment  of  such  taxes 
and  assessments  out  of  the  personal  assets  of  the  bankrupt ;  and 
that  the  executor  has  not  put  in  a  proof  of  this  claim. 

Although,  for  the  protection  of  the  State  and  to  give  it  security 
for  the  collection  of  taxes  and  assessments,  they  are  made  liens  on  the 
premises  in  respect  of  which  they  are  levied  and  made,  and  which 
are  owned*  by  the  person  against  whom  they  are  assessed,  yet,  under 
the  laws  of  New  York,  they  are  personal  debts  of  the  person 
against  whom,  as  owner  of  the  premises,  they  are  assessed.  The 
owner  of  lands  is  assessed  for  the  lands  he  owns,  and  the  tax  is 
imposed  upon  him  personally,  and  can  be  collected  from  his  prop- 
erty. It  is,  therefore,  a  personal  debt  due  from  him  to  the  State 
for  a  tax  or  assessment.  If  the  tax  or  assessment  in  this  case, be 
not  paid,  and  the  land  be  sold  by  the  State  to  pay  it,  the  sale  will 
be  a  sale  to  satisfy  a  liability  of  the  bankrupt.   {Rundell  Y.Lakey, 
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40  N.  Y.  518).  Aa  the  bankrupt  &iled  to  discharge  this  liability, 
and  as  such  liability  can  now  be  discharged  only  by  a  sale  of  the 
premises,  unless  discharged  by  the  assignee  in  full,  and  as  such 
liability  is  made  by  ^  5101  a  preferred  claim,  and  as  th%  premises 
have  passed  into  the  hands  of  the  executor,  it  is  entirely  reasonable 
and  proper  that  such  liability  should  be  discharged  by  the  assignee 
in  fiill,  in  exoneration  of  the  premises  and  of  the  executor.  If, 
instead  of  being  sold  under  the  decrees  of  foreclosure,  the  premises 
had  been  sold  by  the  assignee,  the  purchaser  would  have  had  a 
right  to  call  upon  the  assignee  to  pay  these  taxes  and  assessments 
in  full,  under  the  firsts  in  this  case.  The  water  tax  ought  to  be 
paid  in  full  by  the  assignee,  as  a  part  of  the  proper  expenses  of  his 
administration  of  the  estate. 

As  to  the  objection,  that  the  claims  have  not'  been  proved,  there 
is  no  claim  in  respect  to  the  taxes  and  assessments  which  needs  any 
proof  of  debt,  inasmuch  as  it  does  not  appear  that  the  executor  has 
paid  the  taxes  and  assessments ;  and  in  respect  to  the  claim  for  a 
deficiency  on  the  sale  of  the  mortgaged  premises,  it  will  be  suffic- 
ient if  the  claim  be  proved  when  the  amount  of  it  shall  be  defin* 
itely  fixed. 

The  applications  must,  both  of  them,  be  granted,  but,  if  it  be 
necessary  to  have  a  reference  to  ascertain  exact  amounts,  one  may 
be  had. 

For  the  applicants,  E.  Coffin,  Jr, 
For  the  assignee,  Scotl  ^  Crowett. 
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that,  ^^if  the  property  is  not  so  sold  or  released  and  delivered  up, 
the  creditor  shall  not  be  allowed  to  prove  any  part  of  his  debt."  In 
opposition  to  the  application,  it  is  contended,  for  the  assignee  in 
bankruptcy,  that  the  value  of  the  mortgaged  premises  has  not  been 
ascertained  by  agreement  between  him  and  the  creditor,  and  that 
there  has  not  been  a  sale  of  them  made  in  such  manner  as  this 
Court  has  directed,  and  that,  therefore,  the  creditor  cannot  be 
allowed  to  prove  any  part  of  his  debt ;  that  the  creditor  has  chosen 
to  rely  upon  his  security,  and  has  abandoned  all  right  to  prove  any 
debt  for  a  deficiency  in  the  value  of  the  security,  because  he  insti- 
tuted his  foreclosure  suits  without  the  leave  of  this  Court  first 
obtained  and  after  the  adjudication  in  bankruptcy ;  and  that  he 
cannot  be  heard  to  make  this  application,  because,  prior  to  making 
it,  he  had  not  proved  his  claim  in  this  Court,  either  as  a  secured 
claim,  or  otherwise. 

A  Court  of  bankruptcy  is  a  Court  of  equity.  The  assignee  in 
bankruptcy  represents  the  creditors.  As  between  the  creditors 
other  than  this  executor  and  this  executor,  such  creditors  other  than 
the  executor  have  been  represented  by  the  assignee  and  have  been 
heard  through  him  and  have  acted  through  him.  He  was  duly 
made  a  party  to  the  foreclosure  suits  and  appeared  in  them,  and 
put  in  answers,  which  he  then  withdrew,  stipulating  only  that  he 
should  have  notice  of  any  sales  to  be  made  under  decrees  of  fore- 
closure which  might  be  entered  in  the  suits.  He  had  thus  a  full 
opportunity  to  set  up  by  answer  any  defence  he  had,  whether 
alleged  want  of  jurisdiction  in  the  State  Court,  or  otherwise.  He 
made  no  application  to  this  Court  to  enjoin  the  creditor  from  dich 
posing  of  the  property  of  the  bankrupt  by  sales  under  the  decrees 
or  to  stay  proceedings  in  the  suits.  It  is  not  alleged  that  there  was 
any  misfeasance  or  irregularity  in  the  proceedings  of  the  creditor,  or 
that  the  premises  did  not  produce  on  the  sales  as  much  as  they  ought 
to  have  produced  on  any  sale  made  at  the  time.  Under  these  circum- 
stances, the  Assignee  must  be  held  to  have  assented  to  and  acqui- 
84 
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discharge  fix>m  bis  debts  and  have  stated  their  willingness  to  accept 
any  composition  which  should  accomplish  that  result  and  leave" 
him  ''free  to  go  into  business  anew;  that  nearly  all  of  said  creditr 
ors  have  voluntarily  signed  a  paper  agreeing  to  accept,  by  way  of 
composition,  the  payment  of  fifty  cents  for  every  hundred  dollars  of 
the  principal  amount  of  their  claims  against"  the  bankrupt;  that  he 
'^believes  that  said  composition  would  be  gladly  accepted  by  every 
one  of  bis  thirty  creditors,  with  the  exception  of  two  creditors  only, 
who  have  violently  opposed"  his  '^discharge,  and  shown  a  hostile 
determination  to  prevent"  him  ''from  ever  again  engaging  in  any 
business ;"  that  he  "has  no  means  of  gaining  a  livelihood  and  no 
prospect  of  ever  being  able  to  do  so,  unless  through  the  relief  of 
composition  proceeedings ;"  and  that,  be  "therefore  proposes  a  com- 
position to  his  creditors  as  aforesaid  of  fifty  cents  for  every  hundred 
dollars  of  the  debts  due  to  them  respectively  from"  him,  "payable 
in  cash  immediately  upon  and  after  the  final  confirmation  and 
approval  of  said  composition."  The  petition  contains  other  proper 
allegations  and  prays  for  a  meeting  of  creditors.  A  list  of  creditors 
annexed  to  the  petition  shows  that  there  are  29  creditors  wholly 
unsecured  and  one  creditor  fiilly  secured.  Among  the  29,  are  the 
two  creditors  who  opposed  the  discharge.  The  usual  proceedings 
took  place  and  the  meeting  of  creditors  was  held.  At  the  meeting 
the  bankrupt  proposed  the  composition  above  named,  being  one-half 
of  one  per  centum,  the  same  to  be  paid  in  money  within  ten  days 
after  the  recording  of  the  final  order  of  the  Court  confirming  the 
composition  proceedings.  The  statement  of  debts  presented  to  the 
meeting  shows  30  debts.  Four  of  the  creditors  hold  security.  One 
of  the  4  is  fully  secured.  The  securities  held  by  2  others  of  the  4 
are  stated  to  be  of  no  value  whatever,  and  the  securities  held  by  the 
remaining  one  of  the  4  are  stated  to  be  of  unknown  value,  but  of 
much  less  value  than  the  claim.  The  statement  of  assets  sets  forth 
that  "the  bankrupt  has  no  assets  or  property  of  any  kind  or  descrip- 
tion whatsoever,  except  the  technical  right  to  redeem  the  securities 
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and  assets  which,  as  above  set  forth,  are  pledged  to  his  secured 
creditors.  This  right  to  redeem  upon  payment  in  full  of  the  debts 
of  said  secured  creditors  is  of  no  value  whatever."  The  composition 
is  confirmed  by  the  signatures  of  the  j^ankrupt  and  of  20  of  the  29 
unsecured  creditors.  It  is  opposed  by  the  two  creditors  who  opposed 
the  discharge  in  bankruptcy.  The  grounds  of  opposition  are,  that 
the  proceedings  in  bankruptcy  are  closed,  within  the  meaning  of 
^97*2  of  the  Revised  Statutes,  so  far  as  the  matter  of  any  dis- 
charge  of  the  bankrupt  is  concerned,  and  that,  since  the  refusal  of 
a  discharge  to  the  bankrupt,  there  has  not  been  any  case  of  bank- 
ruptcy pending,  within  the  meaning  of  §17  of  the  bankruptcy 
amendment  Act  of  June  22nd,  1874,  and  that,  therefore,  this  Court 
has  no  jurisdiction  of  this  composition  proceeding ;  that  the  compo- 
sition is  not  for  the  best  interest  of  all  concerned ;  and  that  it  can 
not  proceed  without  injustice  to  the  creditors  who  opposed  and 
defeated  the  application  for  discharge^ 

I  cannot  regard  this  composition  as  for  the  best  interest  of  all 
concerned.  It  is  not  for  the  best  interest  of  the  two  creditors  who 
opposed  and  defeated  the  discharge  of  the  bankrupt,  and  it  is  unjust 
to  them.  They  were  at  the  trouble  and  expense  of  opposing  the 
discharge.  They  were  successful.  The  order  refusing  the  dis- 
charge was  acquiesced  in  by  the  bankrupt.  These  two  creditors 
had  a  right  to  suppose  they  had  prevented  a  discharge  of  the  bank- 
rupt from  the  debts  he  owed  them,  and  now  they  are  sought  to  be 
coerced  by  friendly  creditors,  who  shared  no  part  of  the  burden  of 
opposing  a  discharge,  into  accepting,  in  full  satisfaction  of  their 
debts,  the  nominal  sum  of  one-half  of  one  per  centum  on  the  debts. 
K  this  proposal  of  composition  had  been  made  before  a  discharge 
was  applied  for,  the  case  would  not  haVie  presented  the  features  it 
now  does.  As  was  said  by  this  Court  in  In  re  Reiman  (7  Ben- 
edict^ 473),  '^the  rights  and  interests  of  the  dissenting  or  non- 
assenting  creditors  are  under  the  protection  of  the  Court,  and  the 
affirmative  votes  of  the  assenting  creditors  are  of  no  avail  to  aff(5ct 
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such  rights  and  interests,  if  the  composition  be  not  for  the  best 
interest  of  the  other  creditors,  or  be  unjast  towards  them."  The 
object  of  the  assenting  creditors  is  stated  by  the  bankrupt  and  him- 
self, in  bis  petition,  to  be,  to  enable  the  bankrupt  to  obtain  a  dis- 
charge from  his  debts ;  and  this  is  quite  apparent  from  the  nominal 
amount  of  the  composition  offered  and  from  the  fact  that  the  bank- 
rupt represents  that  thej  would  accept  even  a  smaller  composition 
than  that^offered,  bj  saying  that  thej  have  stated  their  willingness 
to  accept  any  composition  which  should  accomplish  that  result.  In 
view  of  the  &ct  that  the  bankrupt  has  no  assets  whatever,  and  has 
been  refused  a  discharge  on  the  opposition  of  the  creditors  who  now 
oppose  the  proposed  composition,  such  composition  loses  all  th3  fea- 
tures of  a  composition,  and  becomes  merely  an  attempt  by  friendly 
creditors  to  force  upon  the  opposing  creditors  a  discharge,  when  it  has 
been  held,  in  a  formal  proceeding,  that  the  bankrupt  is  not  entitled 
to  a  discharge.  Under  like  circumstances  in  England,  in  a  liqui- 
dation by  arrangement,  the  confirmation  of  a  resolution  is  refused. 
In  In  re  Russell  {Enff.  Law  Rq>.,  10  Chancery  Appeals^  255, 
268),  it  appeared  that  the  assets  were  so  trifling  that  practically 
there  would  be  no  dividend,  and  the  creditors  had  resolved  on  a 
liquidation  by  arrangement  whereby  the  debtor  was  at  once  to 
receive  his  discharge  without  there  being  any  security  that  the 
creditors  would  ever  receive  anything.  There  were  dissentient 
creditors  who  opposed  the  confirming  of  the  resolution.  The  Coart 
remarked,  that  the  creditors,  being  likely  to  get  little  under  any  cir- 
cumstances, may  have  been  desirous  to  discharge  the  debtor,  but 
that  it  seems  impossible  to  suppose  that  the  majority  of  the  credit- 
ors would  come  to  such  a  resolution  as  that  bouajide^  for  what  they 
considered  best  for  the  creditors ;  that  it  appeared  manifest  that  the 
majority  of  the  creditors  had  been  actuated  by  kindly  motives 
towards  the  debtor;  and  that  a  resolution  of  that  kind  could  not  stand 
against  the  objection  of  the  dissentient  creditors.  The  Court  adds  : 
*'The  Act  of  Parliament  enables  a  certain  majority  of  creditors  to 
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bind  the  minoiitj,  but  it  must  be  a  majority  who  are  bona  fide 
voting  for  what  thej  consider  to  be  for  the  benefit  of  the  creditors 
and  with  a  view  of  making  the  best  arrangement  for  the  creditors ; 
and  if  it  is  made  plain  that  the  resolutions  come  to  are  not  made 
bona  fide  for  the  benefit  of  the  creditors,  but  with  the  intent  to  dis- 
charge the  debtor  without  any  real  benefit  to  the  creditors,  then,  in 
mj  opinion,  the  minority  of  the  creditors  are  entitled  to  object  to 
the  registration  of  such  resolutions." 

I  do  not  pass  on  the  question  of  jurisdiction  raised,  as  the  fore- 
going considerations  suffice  to  show  that  the  composition  ought  not 
to  be  confirmed. 

For  the  bankrupt,  Eugene  Smith. 

For  the  dissenting  creditors,  F.  H,  Kellogg  and  /.  Reynolds. 


NOVEMBER,  1876. 

THE  STEAMBOAT  WILLIAM  FLETCHER. 

Lien. — Ch  ABTEB.  —Jurisdiction. 

A  steamboat  was  hired,  to  be  at  a  certain  place  on  a  certuir  day,  and  to  be 
used  for  one  day  for  a  specific  trip,  for  a  price  agreed  on,  part  of  which 
was  paid  in  advance.  She  was  not  at  the  place  as  agreed  and  the  charterer 
did  not  have  the  use  of  her.  He  filed  a  libel  against  her  to  recover 
damages: 

ffeldy  That  the  breach  of  the  contract  created  no  lien  on  the  vessel  enforce- 
able in  the  Admiralty. 

Blatchfobd,  J.  The  libel  in  this  case  sets  forth  that  the 
libellant,  on  the  2nd  of  September,  1875,  chartered  the  steamboat 
William  Fletcher  of  the  agent  of  her  owners,  for  use  on  the  5th 
day  of  that  month ;  that  such  owners  failed  to  furnish  said  steam- 
boat at  the  time  agreed  upon ;  and  that  the  libellant  has  sustained 
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damages  to  the  amount  of  $500.  The  libel  prays  for  process 
against  the  vessel  and  that  she  may  be  condemned  and  sold  to  pay 
such  damages.  The  answer  sets  up  that  the  facts  alleged  in  the 
libel  created  no  lien  on  the  vessel,  enforceable  in  Admiralty,  and 
alleges  that,  therefore,  this  Court  has  no  jurisdiction  of  the  subject 
matter  of  this  action.  The  evidence  shows  a  hiring  of  the  vessel 
by  the  libellant,  she  to  be  at  a  certain  place  on  a  certain  day,  and 
to  be  used  by  the  libellant  for  one  day,  for  a  specific  trip,  for  a  price 
agreed  upon.  She  was  not  at  the  appointed  place,  as  agreed,  and 
the  libellant  did  not  use  her.  Part  of  the  agreed  price  had  been 
paid  by  the  libellant  in  advance. 

The  libel  must  be  dismissed,  with  costs,  on  the  ground  that  tbe 
breach  of  the  contract  to  iurnish  the  vessel  for  the  use  of  the  libel- 
lant created  no  lien  on  the  vessel  enforceable  in  Admiralty.  This 
is  well  settled  by  several  decisions.  (  The  Schooner  Freeman  v. 
Buckingham^  18  Hoivard,  182 ;  Vanderwaier  v.  Milis^  19  /rf., 
82;  The  HermUage,  4  BUUchf.  C.  C  R.,  474;  The  General 
Sheridan,  2  Benedict,  294  ;   The  Pauline,  1  Bissell,  390.) 

For  the  libellant,  iS^.  G.  Courtney. 

For  the  claimants,  Beebe,  Wilcox  6^  Hobbs, 


NOVEMBER,  1876. 

THE  STEAMBOAT  ARTISAN. 

Seaman's  Wages. — Stale  Claim. 

In  1872,  W.  shipped  at  Sag  Harbor,  N.  Y.,  as  mate  on  the  steamboat  A. 
When  he  left  her  in  November,  1872,  there  was  a  balance  of  f  40  due  him 
for  wages.  In  March,  1876,  he  filed  a  libel  against  the  A.  to  recover  that 
balance.  One-half  of  the  vessel  was  sold  in  Jane,  1875,  and  the  other  half 
in  February,  1876,  to  a  bona  fide  purchaser  without  notice  of  the  libellaut's 
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claim.  During  all  the  time  before  the  filing  of  the  libel  the  vessel  was  run- 
ning or  laid  up  in  the  waters  about  New  York.  She  was  in  Sag  Harbor 
twice  a  week  from  Felyuary  to  April,  1878.  In  1876,  she  was  in  custody 
of  the  Marshal  of  the  Eastern  District,  in  which  Sag  Harbor  is  situated, 
for  125  days,  and  was'  then  bonded.  The  libellant  resided  all  the  time  in 
Sag  Harbor.  He  did  not  know  what  had  become  of  the  vessel,  but  he 
made  no  effort  to  find  her  till  the  fall  of  1874,  when  he  put  the  claim  in 
the  hands  of  the  proctor  who  afterwards  filed  this  libel : 
Heldf  That  the  libellant  had  lost  his  lien,  by  his  laches  in  seeking  to  enforce 
it,  the  rights  of  bona  fide  purchasers  having  intervened. 

Blatohford,  J.  This  is  a  libel  for  seamen's  wages.  The 
libellant,  Dominick  White,  shipped  on  board  of  the  steamboat  Arti- 
san, as  mate,  at  Sag  Harbor,  N.  Y.,  in  the  summer  of  1872,  and 
served  on  her  for  5  months,  at  $40  a  month,  leaving  her  in 
November,  1872.  She  ran  between  Bridgeport  and  New  York. 
A  balance  of  $40,  or  two  months'  wages,  is  claimed  to  be  due. 

The  claimants  purchased  one-half  of  the  vessel  in  June,  1875, 
and  the  other  half  of  her  in  February,  1876,  and  had  no  notice  of 
the  libellant's  claim  until  this  suit  was  brought.  The  libellant, 
during  the  interval  between  his  service  and  the  bringing  of  this  suit, 
resided  in  Sag  Harbor.  This  suit  was  commenced  in  March,  1876. 
Sag  Harbor  is  in  the  Eastern  District  of  New  York.  From  Feb- 
ruary, 1873,  to  April,  1873,  the  vessel  ran  twice  a  week  between 
Sag  Harbor  and  New  York.  From  December,1873,to  March,  1874, 
she  was  laid  up  at  Jersey  City,  New  Jersey,  From  March,  1874, 
to  June,  1874,  she  ran  three  times  a  week  between  New  York  and 
Newburgh.  From  June,  1874,  for  four  months,  she  ran  between 
New  York  and  Sandy  Hook,  New  Jersey.  From  the  fall  of  1874 
to  June,  1875,  she  lay  at  a  wharf  in  Jersey  City,  in  the  Hudson 
River.  From  June,  1876,  for  4  months,  she  ran  between  New 
York  and  Sandy  Hook.  The  libellant  did  not  know  what  had 
become  of  the  vessel,  but  he  made  no  efforts  to  find  her  until  the 
fall  of  1874,  when  he  put  the  matter  into  the  hands  of  the  proctor 
who  filed  this  libel.     Some  time  in  1875  the  vessel  appears  to  have 
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been  libelled  in  the  District  Coart  for  the  Eastern  District  of  New 
York,  for  a  large  number  of  claims.  Under  process  in  those  suits 
she  lay  at  a  pier  in  the  Hudson  River,  at  the  citj  of  New  York,  in 
charge  of  the  United  States  Marshal  for  said  Eastern  District,  for 
125  days,  at  the  end  of  which  time  she  was  bonded.  Subsequently 
to  such  bonding,  the  proctor  in  this  suit  enquired  at  the  office  of  the 
clerk  of  the  District  Court  for  said  Eastern  District,  in  Brooklyn, 
and  learned  that  the  vessel  had  been  libelled  and  bonded.  No 
evidence  is  given  showing  that  any  other  effort  was  made  to  find 
the  vessel. 

Not  only  did  the  vessel  ply  between  New  York  and  Sag  Har- 
bor in  the  spring  of  1873,  but,  during  the  years  1874  and  1875 
she  was,  for  long  periods,  in  waters  within  the  jurisdiction  of  this 
Court  and  of  the  District  Court  for  the  Eastern  District  of  New 
York.  This  suit  was  brought  more  than  three  years  after  the  ter- 
mination of  the  libellant's  service.  By  the  Act  of  February  25th, 
1865  (18  U,  S.  Stat,  at  Large,  438,  §  2,  now  $  542  of  the  Revised 
Statutes),  the  District  Courts  of  the  Southern  and  Eastern  Dis- 
tricts of  New  York  have  concurrent  jurisdiction  over  the  waters 
within  the  counties  of  New  York,  King's,  Queen's  and  Suffolk, 
and  over  all  seizures  made  and  all  matters  done  in  said  waters,  and 
all  processes  or  orders  issued  out  of  either  of  said  Courts,  or  by  any 
Judge  thereof,may  run  and  be  executed  in  any  part  of  the  said  waters. 

The  defence  set  up  to  the  libellant's  claim  is  that  the  libellant 
has,  by  laches,  lost  bis  lien.  I  think  the  delay  in  enforcing  the 
lien  constitutes,  under  the  circumstances  of  this  case,  a  valid 
defence.  The  libellant  had  a  reasonable  opportunity  to  enforce  his 
lien,  but  he  waited  until  after  the  rights  of  the  claimants  as  bona 
fide  purchasers  intervened,  and  I  do  not  think  his  delay  is  excused. 
(2  Parsons?  Maritime  Law,  668;  The  Admiral,  18  Law  Re- 
porter, 91 ;   The  Louisa,  2  Woodb.  ^  M.,  48 ;    The  Btickeye 

m 

State,  1  Newberry,  111 ;    Ihe  Lillic  MiUs,  18   Law  Reporter, 
494;   The  GenetcU  Jackson,  17  Law  Reporter,  324  ;   The  Key 
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CUy,  14  Wallace,  658 ;   The  Favorite,  1   BisseU,  525 ;    The 
Harriet  Ann,  6  Id.,  18.) 

The  libel  is  dismissed,  but  without  costs. 

For  the  libellant,  S.  L.  Gardiner. 
For  the  claimants,  Beach  ^  Brown. 
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AND  OTHERS,  BANKRUPTS. 

Examination  of  Witness  by  Cbeditob. — Right  of  Bankrupt  to  hays 

NOTIOS  AND  TO  CbOSS-BZAMINB. 

Bankrupts  having  applied  for  their  discharge,  a  creditor,  having  given  notice 
of  his  intenti5n  to  oppose  a  discharge,  but  not  having  filed  specifications  of 
objection,  began  an  examination  of  one  of  the  bankrupts.  While  it  was 
pending,  the  creditor  subpcenaed  a  witness  for  examination.  The  counsel 
for  the  bankrupts  appeared  at  such  examination  and  objected  to  its  pro- 
ceeding, on  the  ground  that  no  notice  had  been  given  to  the  bankrupts  of 
such  examination,  and  claimed  the  right  to  appear  and  cross-examine  the 
witness : 

HM,  That  the  bankrupts  were  not  entitled  to  such  notice,  or.  to  such  cross 

examination. 

In  this  case  the  bankrupts  had  applied  for  their  discharge.  A 
creditor,  who  had  given  notice  of  his  intention  to  oppose  a  dis- 
charge, began,  before  his  time  to  file  specifications  had  expired,  an 
examination  of  one  of  the  bankrupts,  which  was  continued  by  vari- 
ous adjoummcDts.  While  that  was  so  pending  the  creditor  obtained 
a  subpoena  duces  tecum  for  the  examination  of  a  witness.  Coun- 
sel for  the  bankrupts  appeared  at  the  examination  of  such  witness, 
and  on  their  behalf  claimed  the  right  to  have  notice  of  such  exam- 
ination and  to  attend  such  examination  and  cross-eicamine  the  wit- 
ness. The  register  hold  that  the  bankrupts  had  no  such  right.  The 
following  questions  were  then  certified  to  the  Court : 
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1.  Whether,  after  the  bankrupts  have  instituted  proceedings 
to  obtain  a  discharge,  and  after  specifications  have  been  filed,  and 
after  a  particular  creditor  has  obtained  time  to  file  specifications, 
the  bankrupts  are  not  entitled  to  appear  by  counsel  upon  the  exam- 
ination of  any  witness  called  bj  the  particular  creditor  adversely 
to  the  bankrupts  ? 

2.  Whether  a  creditor,  who,  aft;er  the  bankrupts  have  applied 
for  a  discharge,  has  entered  upon  the  examination  of  the  bankrupts, 
and  has  procured  such,  examination  to  be  adjourned  from  time  to 
time  and  has  obtained  time  to  file  specifications,  has  a  right  to  enter 
upon  a  general  ex-parte  examination  of  a  witness,  without  notice  to 
the  bankrupts  or  their  counsel  and  without  opportunity  to  the 
bankrupts  or  their  counsel  to  attend  and  cross-examine  the  witness 
and  exercise  the  other  rights  of  adverse  counsel  ? 

The  register  gave  the  following  opinion : 

^^Here  is  pending  the  examination  by  a  creditor  of  the  bank- 
rupts, before  specifications  filed  under  their  application  for  discharge; 
and  here  is  pending  the  examination  of  a  witness  summoned  on 
behalf  of  the  same  creditor  and  required  to  proluce  books  and  papers. 
They  are  separate  proceedings  in  this  matter  of  bankruptcy. 

The  deposition  of  the  witness  to  be  made  here  would  not  be  com- 
petent evidence  if  ofiered  as  such  upon  the  trial  of  specifications 
that  may  be  filed  against  the  bankrupts  in  opposition  to  their  dis- 
charge. Upon  that  trial  witnesses  must  be'  produced  and  examined 
as  in  other  cases,  and  the  legal  rights  of  all  parties  then  are  secured 
to  them. 

The  final  words  of  the  first  question,  as  proposed  by  the  bank- 
rupts' counsel,  assume  the  proceeding  to  be  adverse  to  the  bankrupts ; 
and  an  adverse  proceeding,  without  right  to  appear  and  defend, 
seems  unjust.  But  if  the  foregoing  paragraphs  are  not  mistaken 
those  final  words  need  qualification. 

In  the  matter  of  Nathan  Bach,  December,  1872,  a  witness  was 
under  examination  at  the  instance  of  the  assignee,  and  the  counsel 
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for  the  bankrupt  claimed  the  right  to  cross-examine  and  otherwise 
act  as  opposing  counsel  may,  because,  otherwise,  evidence  might  be 
improperly  obtained  to  operate  against  the  bankrupt  upon  his  appli- 
cation for  discharge.  The  register  held  that  the  bankrupt  was  not 
then  a  party  and  that  the  evidence  given  could  not  be  used  against 
him  on  his  application  for  discharge,  when  all  issues  would  be  tried 
independently  of  proceedings  had  elsewhere ;  and  this  Court  sus- 
tained the  decision. 

In  the  matter  of  Levy,  1  B.  R.  XXIY^  the  examination  of  the 
bankrupts  had  been  begun  and  adjourned  over,  and  the  assignee 
summoned  a  witness,  in  the  meantime,  for  examination  as  to  the 
bankrupts'  property,  without  notice  to  them.  Upon  objection  to  this 
by  the  bankrupts'  counsel,  the  objection  was  overruled  by  the  Court 
and  the  examination  was  allowed  to  proceed. 

Upon  authority,  I  have  felt  bound  to  deny  the  motion  of  the 
bankrupts'  counsel." 

Blatchford,  J.  I  concur  with  the  register  in  his  conclusions 
and  in  the  reasons  he  assigns  therefor. 
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JOHN  FLOOD  V.  JOHN  FLOOD  AND  OTHERS. 

Fkaudulknt  Tbansfees. — Skouritt  for  Antkokdknt  Debt. 

F.,  being  insolvent  and  within  six  months  previous  to  his  being  adjudged  a 
bankrupt,  made  a  conveyance  of  real  estate  to  his  wife  through  A.,  the  con- 
sideration alleged  being  moneys  previously  given  to  F.  by  his  wife,  for 
which  no  evidence  of  indebtedness  existed,  and  which  liad  always  been 
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treated  by  him  as  his  own  property,  with  her  consent.  The  wife  had  reason- 
able cause  to  believe  that  the  conveyance  was  made  by  F.  in  contemplation 
of  insolvency,  and  knew  that  the  transfer  was  made  to  evade  the  bankruptcy 
Act.  After  this  conveyance  F.  took  measures  to  build  a  house  on  the 
premises  so  conveyed,  and  for  that  purpose  he  bought  lumber  of  J.  £.  P., 
holding  himself  out  t6  J.  E.  P.  as  being  the  owner  of  the  land.  J.  £.  P. 
afterwards  learned  of  the  conveyance  by  F.  to  his  wife,  and,  at  his  solici- 
tation, F.  and  his  wife  Joined  in  a  mortgage  of  the  premises  to  him  to 
secure  the  amount  due  for  the  lumber,  J.  E.  P.  knowing  at  the  time  that 
F.  had  deceived  him  in  the  matter  and  that  F.  was  not  paying  others  whom 
he  owed  for  building  the  house.  An  assignee  in  bankruptcy  having  been 
appointed,  filed  a  bill  to  set  aside  the  conveyances  and  the  mortgage: 

Jleldf  That  the  conveyance,  must  be  set  aside : 

That  J.  E.  P.,  under  the  circumstances,  did  not  occupy  the  position  of  a 
bona  fide  purchaser  without  notice : 

That,  whether  J.  E.  P.  could  have  acquired  a  mechanic's  lien  on  the  prem- 
ises for  the  lumber,  or  not,  he  had  not  done  so,  and  he  had  acquired  no  right 
as  against  the  other  creditors  of  F. 

This  was  a  bill  ia  equity  filed  by  the  assignee  in  bankraptcj  of 
John  Flood,  to  set  aside  certain  conveyances  of  and  a  mortgage  on 
real  estate.  The  bill  alleged  that  Flood  was  adjudged  a  bankrupt 
on  the  3rd  of  January,  1874 ;  that,  on  June  24th,  1878,  Flood 
had  made  a  conveyance  to  Alanson  J.  Prime  of  certain  real  estate 
ownedby  him  at  Yonkers ;  that  Prime,  on  the  same  day,  conveyed 
it  to  Margaret  Flood,  the  wife  of  John  Flood  ;  that  Flood  was 
then  insolvent  to  the  knowledge  of  his  wife  and  of  Prime ;  and  that, 
on  the  15th  of  December,  1873,  Flood  and  his  wife  mortgaged  the 
premises  to  Jacob  E.  Parsons  with  the  intent  to  give  Parsons  a 
preference.  The  circumstances  under  which  Parsons  obtained  the 
mortgage  in  question  are  fully  detailed  in  the  opinion.  The  case 
was  heard  on  bill  and  answer  and  proofs. 

For  the  plaintiff,  Charles  W.  Seymour. 
For  the  defendants,  D,  McMcthon, 

Blatohfobd,  J.  It  is  impossible  to  resist  the  conclusion,  on 
the  evidence,  that  the  transfer  of  the  real  estate  by  John  Flood 
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through  Mr.  Prime  tx)  Margaret  Flood  was  entirely  without  con- 
Bideration,  and  was  an  attempt  by  him  to  place  his  property  out  of 
the  reach  of  his  creditors.  There  was  not  subsisting,  at  the  time, 
any  bona  fide  recognized  relation  of  debtor  and  creditor  between 
John  Flood  and  his  wife.  Whatever  moneys  had  passed  from  her 
hands  into  bis,  whether  such  sum  as  she  originally  gave  him  in 
England  or  such  moneys  as  she  earned  by  her  labor  in  various  ways, 
had  been  treated  by  him  always  as  part  of  his  own  property,  with 
her  consent,  and  no  claim  of  indebtedness  existed,  down  to  the  time 
he  placed  this  real  estate  in  his  wife's  name.  This  transaction  took 
place  within  six  months  before  the  petition  in  bankruptcy  was  filed. 
The  evidence  shows  that  the  bankrupt,  in  making  this  transfer  of 
his  real  estate,  was  acting  in  contemplation  of  insolvency  and  that 
Mrs.  Flood  had  reasonable  cause  to  believe  that  her  husband  was 
acting  in  contemplation  of  insolvency  and  knew  that  the  transfer 
was  made  with  a  view  to  evade  the  provisions  of  the  bankruptcy 
Act 

The  most  important  question  in  this  case  relates  to  the  mort- 
gage held  by  the  defendant  Parsons.  The  deeds  by  which  the  trans- 
fer to  Mrs.  Flood  was  effected  were  put  on  record  on  the  25th  of 
June,  1873.  During  the  summer  of  1878,  the  bankrupt  took 
measures  to  build  a  house  upon  the  land  he  had  transferred  to  his 
wife.  With  this  view  he  purchased  lumber  for  the  house  from 
Parsons,  concealing  from  Parsons  the  fact  that  the  land  had  been 
conveyed  to  Mrs.  Flood  and  holding  himself  out  to  Parsons  as  still 
the  owner  of  the  land.  By  November  20th,  1873,  he  owed  Par- 
sons for  such  lumber,  beyond  the  sum  of  $158  which  he  had  paid 
on  account,  the  sum  of  $566.69.  For  this  he  gave  to  Parsons  three 
notes,  ante-dated  to  November  1st,  1873,  two  for  $150  each,  due 
severally  at  two  and  three  months  from  date,  and  one  for  $266.69, 
due  at  four  months  from  date.  After  that  and  prior  to  December 
10th,  1873,  the  indebtedness  of  the  bankrupt  to  Parsons  for  lum- 
ber was  increased  $26.26.  After  that,  Parsons  learned  that  the 
85 
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bankrupt  had  conveyed  the  property  to  his  wife,  and,  at  his  solici- 
tation, the  bankrupt  and  his  wife  executed  to  him  a  mortgage  on 
the  property,  on  the  18th  of  December,  1878,  to  secure  the  pay- 
ment of  the  sum  of  $602.95,  being  the  amount  due  for  the  lum- 
ber, and  the  sum  of  $10  for  the. expense  of  drawing  the  papers. 
The  petition  in  bankruptcy  was  filed  on  the  22nd  of  December, 
1878. 

It  is  true  that  Parsons  was  deceived  by  the  bankrupt  as  to  the 
ownership  of  the  land  when  he  furnished  the  lumber,  and  that  he 
furnished  it  believing  that  the  bankrupt  owned  the  land ;  and  it 
may  well  be  that  he  would  not  have  furnished  it  on  the  order  of 
the  bankrupt  if  he  had  supposed  that  the  bankrupt's  wife  held  the  title 
to  the  land,  and  that  he  had  an  idea  that,  as  he  was  furnishing  the 
lumber  to  the  owner  of  the  land,  to  build  a  house  on  the  land,  he 
could,  if  necessary,  secure  a  mechanic's  lien  on  the  land  and  build- 
ing for  the  price  of  the  lumber.  But  the  deeds,  whereby  the  title 
was  placed  in  the  bankrupt's  wife,  were  on  record,  and  Parsons 
thus  had  the  means  of  learning  that  the  title  had  passed  from 
the  bankrupt,  before  he  furnished  any  of  the  lumber.  When  he 
learned,  after  the  9th  of  December,  that  the  property  had  been 
transferred  to  the  bankrupt's  wife,  he  chose  to  waive  all  other  rem- 
edy and  take  the  mortgage.  At  the  same  time  that  he  learned 
that  the  bankrupt's  wife  held  the  title  to  the  land,  he  learned  also 
that  the  bankrupt  was  not  paying  others  whom  he  owed  for  work  in 
building  the  house,  and  he  knew  that  the  bankrupt  had  deceived 
him  and  had  acted  dishonestly,  and  he  told  him  so.  He  was  clearly 
put  on  inquiry,  before  taking  the  mortgage,  as  to  the  circumstances 
under  which  the  transfer  was  made  to  the  wife,  and  he  parted  with 
no  property  or  money  as  a  pi^sent  consideration  for  the  mortgage. 
He  does  not  occupy  the  position  of  a  bona  fide  purchaser  without 
notice,  {Sedgwick  v.  Place,  12  Blotch/.  C.  C.  i?.,  163, 174, 176.) 

It  is  urged  that  Parsons,  if  he  bad  not  received  the  mortgage, 
would  have  placed  a  statute  lien  on  fehe  premises,  and  that,  therefore, 
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he  18  to  be  regarded  as  having  merely  put  one  securitj  in  the  place 
of  another.  But  he  had  in  fact  placed  no  lien  on  the  premises, 
and  the  mortgage  was  not  substituted  for  any  other  existing  lien. 
Moreover,  it  is  difficult  to  see  how  any  other  lien  created  on  the 
18th  of  December,  under  the  circumstances,  in  favor  of  Parsons 
and  against  the  land  as  owned  by  the  wife)  would  have  been  of 
any  more  avail  as  against  the  plaintiff,  than  the  mortgage  given  by 
the  wife.  Whatever  inchoate  unperfected  lien,  if  any,  Parsons  may 
have  had  a  right  to,  in  respect  of  the  land  and  the  building  on  it, 
based  on  the  fact  that  lumber  furnished  by  him  entered  into  the 
construction  of  the  building,  whoever  was  the  owner  of  the  land, 
Parsons  acquired  no  perfected  lien  before  the  rights  of  the  general 
creditors,  represented  by  the  plaintiff  in  this  suit,  intervened.  He, 
himself,  is  one  of  such  general  creditors. 

There  must  be  a  decree  for  the  plaintiff  according  to  the  prayer 
of  the  bill,  with  costs  against  the  defendants  who  have  answered. 


NOVEMBER,  1876. 


THE  SCHOONER  MAUD  WEBSTER. 
GEORGE  S.  CHALMERS    et  al.  v.  DAVID  V.  HOWELL. 

COIXIBION  AT  PiBB. — LoOALITT.—JUBISDIOTION.— LI€^HT8.--PAIBWAT.— 
PBB8UMPTION. 

Under  a  contract  between  H.  and  the  proper  officer  of  the  United  States, 
H.  was  engaged  in  fumifihing  the  materials  for,  and  constructing  the  pier 
for,  a  lighthouse  to  be  erected  at  the  Middle  Ground,  Stratford  Shoals,  in 
Long  Island  Sound.  He  had  carried  the  work  up  about  four  feet  above 
high- water  mark,  and  bad  inside  of  the  ring  of  stone  work,  and  supported, 
by  four  wire  guys  anchored  outside  of  the  rip-rap  wall,  a  derrick  which  he 
used  in  the  work.  This  derrick  was  run  into  on  the  night  of  September 
dd,  1875,  by  the  schooner  M.  W.,  which  struck  one  of  the  guys,  and  both 
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the  schooner  and  the  derrick  were  injured,  and  cross  libels  were  filed  to 
recover  damages.  The  shoal,  on  which  the  pier  was  being  built,  was  out  of 
the  fairway,  and,  for  more  than  two  years  before,  it  would  have  been  Im- 
possible for  any  vessel  to  sail  over  the  spot  because  of  loose  stones  and  rip- 
rap, placed  there  as  a  foundation  for  the  pier  before  H.  began  his  work. 
No  light  liad  been  placed  by  H.  on  the  structure.  He  had  asked  permis- 
sion to  place  one,  but  it  had  been  refused  by  the  engineer-in-chief  of  the 
light-house  department:  ' 

Meldf  That  it  must  be  presumed  that  jurisdiction  over  the  place  where  the 
pier  was  being  erected  had  been  ceded  to  the  United  States  ; 

That  the  schooner  was  out  of  her  proper  course  when  she  struck  the  derrick ; 

That  H.  was  not  in  fault  for  having  no  light  and  no  watchman  on  the  struc- 
ture, and  was  not  liable  for  the  damage  to  the  schooner ; 

That  the  Court  had  no  jurisdiction  of  the  claim  of  H.  for  injuiy  to  the  der- 
rick, the  damage  not  being  done  upon  the  water. 

The  locality  of  an  injury  is  the  locality  of  the  thing  injured  and  not  of  the 
agent  by  which  the  injury  is  done. 

Blatchfobd,  J.  David  Y.  Howell  files  a  libel  against  the 
schooner  Maud  Webster,  to  recover  the  sum  of  $4,000,  as  the  amount 
of  the  damages  sustained  bj  him,  in  consequence  of  the  schooner's 
having  come  in  contact  with  a  derrick  and  other  articles  belonging 

» 

to  the  libellant.  The  libel  alleges  that  the  Bbellant,  under  a  con- 
tract  between  himself  and  the  proper  officer  of  the  United  States, 
acting  for  the  United  States,  was  engaged  in  furnishing  the  mate- 
rials for,  and  constructing  the  pier  for,  a  light  house  to  be  erected 
at  the  Middle  Ground,  Stratford  Shoals,  in  Long  Island  Sound,  and 
owned  and  had  at  that  place  a  derrick  and  tackle  and  machinery, 
stone  and  material,  which  were  being  used  by  him  in  constructing 
said  pier  under  said  contract;  that,  on  the  2nd  of  September,  1875, 
the  schooner  Maud  Webster  ran  into  and  upon  the  said  derrick  and 
other  articles  and  damaged  them ;  that  the  weather,  at  the  time, 
was  clear,  and  the  schooner  was  in  a  place  where  she  would  not 
have  been  with  the  exercise  of  care  and  good  seamanship,  and  the 
collision  was  occasioned  by  negligence  on  the  part  of  the  schooner, 
her  master  and  crew,  and  not  by  any  negligence  of  the  libellant  or 
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any  of  his  agents  or  servants ;  and  that  the  case  is  within  the  admi- 
ralty and  maritime  jurisdiction  of  this  Court.  The  libel  prays  for 
process  against  the  schooner,  and  that  she  may  be  condemned  and 
sold  to  pay  such  damages. 

The  answer  to  said  libel  alleges  that  the  collision  caused  damage 
to  the  schooner,  and  was  occasioned  by  no  negligence  on  the  part  of 
the  master  and  crew  of  the  schooner ;  that  the  weather  was  thick 
and  the  night  dark,  and  the  schooner  was,  at  the  time,  properly 
navigated,  with  a  watch  properly  stationed  and  attentive;  th^t 
there  was  no  light  on  the  derrick,  nor  was  any  one  on  the  same,  and 
it  had  been  very  recently  erected  in  a  place  where  vessels  of  the 
draft  of  the  schooner  were  in  the  habit  of  passing ;  that  the  derrick 
and  other  articles  had,  at  the  time  of  the  collision,  been  very  recent- 
ly put  in  the  navigable  waters  of  Long  Island  Sound,  and  were 
negligently  left  by  the  libellant  without  light  or  watchman,  or  any- 
thing to  indicate  their  existence  to  vessels  navigating  the  waters  of 
the  Sound ;  that  the  lights  of  the  schooner  were  properly  placed 
and  burning;  and  that  the  collision  was  occasioned  wholly  by  the 
negligence  of  the  libellant. 

The  owners  of  the  schooner  file  a  libel  against  Howell  to  recov- 
er for  the  damages  sustained  by  the  schooner.  That  libel  contains 
substantially  the  same  allegations  that  are  found  in  the  answer  to 
the  libel  filed  by  Howell.  The  answer  to  the  libel  filed  by  the 
owners  of  the  schooner  contains  substantially  the  same  averments 
that  are  found  in  the  libel  filed  by  Howell. 

It  is  very  plain,  upon  the  evidence,  that  the  schooner  was  very 
much  out  of  her  proper  course.  Her  proper  course  would  have  been 
a  considerable  distance  to  the  north  of  the  pier  or  else  south  of  the 
light-ship.  Thelight-ship  was  considerably  south  of  the  pier.  I  think 
the  evidence  shows  that,  if  a  careful  watch  had  been  kept  on  board  of 
the  schooner,she  would  not  have  been  where  she  was.  Either  through 
want  of  attention  and  observation  on  the  part  of  those  who  were  on  her 
deck  at  the  time,  or  through  want  of  seamanship  on  their  part,  they 
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allowed  their  vesMl  to  Btnke  this  juer.  The  place  where  the  pier 
was  being  erected  was  a  shoal.  BefiHre  any  attempt  was  made  to 
pot  a  stmctare  there,  there  had  ne?er  been  more  than  two  feet  of 
water  there  at  low  tide.  The  rise  of  the  tide  there  was  about  fire 
feet  The  schooner  might,  perhaps,  have  gone  o?er  the  spot  safely 
befinre  anything  had  been  done  there  towards  erecting  the  pier. 
But,  fin*  mmre  than  two  years  before  this  collisicm  happened,  it  had 
been  impossible  for  any  yessel  to  sail  over  the  place,  because  of  loose 
stones  and  rip-rap  placed  there  as  a  foundation  for  the  pier.  Baoys 
and  charts  showed  that  the  proper  coarse  for  ressels  was  wide  of 
this  spot  The  light-ship  was  the  recognised  northern  limit  of  the 
sonthem  channel  way,  and  the  buoy  to  the  north  of  the  pier  was 
the  recogikised  sonthem  limit  of  the  northern  channel  way.  The 
loose  stones  and  rip-rap  above  referred  to,  had  been  placed  there  a 
long  time  before  Howell  had  anything  to  do  with  the  work.  Howell 
had  carried  the  work  np  to  a  height  about  four  feet  above  the  sur- 
fiioe  of  the  water,  at  high  water.  Notices  from  the  United  States 
Light-House  Department  that  a  light-house  was  being  built  at  this 
spot,  iiad  been  published  in  several  newspapers.  It  is  not  shown 
that  the  master  of  the  schooner  in  &ct  knew  of  the  existence  of  this 
stencture  there. 

But,  although  the  schooner  was  out  of  her  proper  course 
through  some  cause,  it  is  contended  on  her  part,  that,  if  there  had 
been  a  light  set  upon  the  structure,  or  a  watehman  upon  it  to  warn 
her  off,  she  would  not  have  struck  it,  and  that  it  was  the' duty  of 
Howell  to  have  had  a  light  or  a  watchman  upon  it  It  must  be 
presumed  that  jurisdiction  over  the  place  where  this  pier  was  being 
erected  had  been  ceded  to  the  United  States,  inasmuch  as  it  is  pro- 
vided by  law  that  no  light-house  shall  be  built  on  any  site  until 
cession  of  jurisdiction  over  the  same  has  been  made  to  the  United 
States.  {Revised  Statutes  of  U.S.  M^61.)  By  ^666  of  the  Revised 
Statutes  of  the  United  States,  all^orks  of  construction  in  respect  of 
light-houses  are  placed  under  the  immediate  superintendence  of 
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such  engineer  officer  of  the  army  of  the  United  States  as  shall  be 
detailed  for  the  service.  It  is  proved  that  Howell  asked  permission 
to  put  a  light  on  the  structure,  but  was  forbidden  by  the  engineer- 
in-chief  of  the  light  house  department  to  do  so,  on^the^ground  that 
the  lights  of  the  lightrship  were  the  proper  lights  to  guide  vessels, 
and  that  a  light  on  this  structure  might  lead  vessels  astray.  Inde- 
pendently of  this,  this  structure  was  not  in  any  channel  or  &irway. 
If  Howell  had  had  a  vessel  there,  and  the  schooner  had  struck  the 
vessel,  Howell  would  not  have  been  in  fault  in  not  having  a  light 
or  a  watchman  on  such  vessel,  because  such  vessel  would  not  have 
been  moored  in  any  channel,  roadstead  or  fairway  where  vessels 
were  accustomed  to  go.  A  fortiori,  no  such  obligation  rested  on 
Howell,  in  respect  of  the  structure  in  question. 

There  being  no  fault  on  the  part  of  Howell,  the  libel  against 
him  must  be  dismissed,  with  costs. 

'  In  respect  to  the  libel  filed  by  Howell  against  the  schooner,  I 
am  of  opinion  that  this  .Court  has  no  jurisdiction  of  the  subject-mat- 
ter of  that  suit.  The  objection  to  the  jurisdiction  was  not  taken  in 
the  answer,  and,  although  the  attention  of  counsel  was  called  to  the 
point  at  the  trial,  it  seemed  to  be  supposed  on  the  part  of  the 
schooner,  that,  if  this  Court  had  jurisdiction  of  the  suit  against  How- 
ell, it  must  have  jurisdiction  of  the  suit  against  the  schooner.  But 
as  an  objection  to  jurisdiction  in  respect  of  subject-matter  is  one 
which  may  be  taken  at  any  stage  of  a  case,  even  in  an  appellate 
Court,  and  even  though  not  raised  in  pleading,  it  is  the  duty  of  the 
Court  to  decline  jurisdiction  when  want  of  jurisdiction  is  clear. 

If  Howell  had  been  held  to  be  in  fault  for  neglig^tly  causing 
an  obstruction  to  navigation,  this  Court  could  have  made  a  decree 
against  him  in  the  suit  brought  by  the  owner  of  the  schooner.  It 
could  have  exercised  jurisdiction  over  a  case  of  such  negligence, 
because  the  damage  sustained  by  the  schooner  would  have  been 
sustained  on  the  water,  in  the  course  of  her  navigation,  through  an 
obstruction   to   navigation,  although   the  thing  which  formed  the 
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obstruction  which  injured  the  schooner  wag  affixed  to  and  a  part  of 
the  earth,  and  was  not  afloat.  {Phil.,  ^c,  JZ.  /2.  Co.  v.  PhiL^ 
4-c.,  Towboai  Co.,  23  Hoteard,  209 ;  Packet  Co.  v.  Atlee,  2 
DiUon,  479 ;  AtUe  ?.  Packet  Co.,  21  WaUace,  389.)  But 
where,  although  the  origin  of  the  wrong  is  on  the  water,  the  con- 
summation and  substance  of  the  injury  are  on  the  land,  the  Admir- 
alty has  no  jurisdiction.  In  this  case,  the  schooner  which  did  the 
injury  to  Uowell's  property  was  on  the  water,  was  afloat  and 
engaged  in  navigation,  but  Howell's  property  was  a  part  of  the  soil  of 
the  earth,  or  was  affixed  to  it,  and  was  wholly  on  land.  In  a  case  of 
tort,  there  can  be  no  jurisdiction  in  the  Admiralty,  unless  the  sub- 
stantial cause  of  action,  arising  out  of  the  wrong,  was  complete  upon 
navigable  waters.  This  was  decided  in  the  case  of  The  Plymouth 
(3  WcUlace,  20).  In  that  case  a  vessel  lying  at  a  wharf,  in  navi- 
gable water,  took  fire,  owing  to  the  negligence  of  those  in  charge  of 
her.  The  fire  communicated  to  and  consumed  the  wharf  and  some 
buildings  on  it,  with  their  contents.  The  owners  of  the  burned  wharf 
and  buildings  sued  the  owners  of  the  vessel,  in  Admiralty,  to  recover 
for  the  loss.  The  ifistrict  Court  and  the  Circuit  Court  dismissed 
the  libel  for  want  of  jurisdiction  and  the  Supreme  Court  affirmed 
the  decrees  on  the  same  ground.  In  that  case,  it  was  urged,  that, 
as  the  vessel  was  a  maritime  instrument,  the  tort  was  necessarily  a 
maritime  tort,  but  the  Court  expressly  overruled  that  view.  The 
present  case  does  not  difier  firom  the  one  cited. 

In  the  case  of  The  Neil  Cochran  (1  Brown's  Adm.  Rcp.^ 
162),  a  corporation  owning  a  swing  bridge,  which  spanned  a  navi- 
gable river,  but  was  so  constructed  as  to  swing  out  of  the  way  of 
vessels  which  wished  to  pass,  sued  a  vessel  in  rem,  in  the  Admiralty, 
in  the  District  Court  for  the  Northern  District  of  Ohio,  to  recover 
for  damage  done  by  her  to  the  bridge  by  negligently  running  into 
it.  The  point  was  taken  that  the  wrongful  act  alleged  did  not  con- 
stitute a  maritime  tort,  and  the  Court  held,  on  the  authority  of  the 
case  of  The  Plytnoulh,  that,  although   the  negligence  or  origin  of 
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the  wrong  was  on  boatd  of  a  vessel,  an  instrument  of  commerce,  and 
although  the  vessel  was,  at  the  time  of  the  negligent  act,  on  naviga- 
ble waters,  yet  the  whole  damage  or  consummation  of  the  injury 
was  on  land,  and  the  Adnliralty  Court  had  no  jurisdiction  of  the 
suit. 

In  the  case  of  The  Ottawa  (1  BrowrCs  Adm,  Rep.^  356), 
the  lessees  of  a  wharf  or  dock,  which  extended  from  the  shore  over 
the  water  of  a  navigable  lake,  sued  a  vessel  in  rem  in  the  Admir- 
alty, in  the  District  Court  for  the  Eastern  District  of  Michigan,  to 
recover  for  damages  done  by  her  to  the  wharf,  by  negligently  collid- 
ing with  it.  The  Court  held  that  the  injury  done  to  the  wharf 
could  not  be  considered  as  done  upon  the  water ;  that  the  wharf 
must  be  considered  as  land,  or  as  on  the  land, or  as  the  shore;  that 
it  was  of  no  consequence  that  the  damage  was  done  by  a  vessel,  if 
it  was  not  also  done  upon  the  water ;  and  that  the  Court  had  no 
jurisdiction  of  the.  suit.  Although  the  criterion  of  Admiralty  juris- 
diction in  cases  of  tort  is  locality,  yet,  as  was  correctly  remarked  in 
that  case,  the  place  or  locality  of  the  injury  is  the  place  or  locality 
of  the  thing  injured  and  not  of  the  agent  by  which  the  injury  is 
done.  (See,  also.  The  Rock  Inland  Bridge  Case^  6  Wallace^ 
213,  216;  The  Empire  State,  1  Newberry,  541;  The  Asa  R. 
Swift,  hL,  553,  554  ) 

In  England,  there  is  a  statute  {Act  of  May  nth,  1861,  24 
Vict ,  c,  10,  ^7),  which  provides  that  '^the  High  Court  of  Admir- 
alty shall  have  jurisdiction  over  any  claim  for  damage  done  by 
any  ship."  This  has  been  held  to  give  that  Court  jurisdiction  over 
every  case  of  damage  done  by  any  ship,  and  to  authorize  a  suit  in 
rem  against  a  vessel,  in  Admiralty,  by  the  owners  of  a  breakwater, 
to  recover  for  injury  done  by  the  vessel  to  the  breakwater.  (  The 
Uhla,  Law  Rep.,  2  Adm,  ^  Eccl.,  29,  note^)  There  is  no  such 
statute  of  the  United  States,  giving  such  an  enlarged  jurisdiction  to 
the  Courts  of  Admiralty.  The  question  is  lefb  to  be  decided  under 
the  provision  of  the  Constitution  {Article  3,  sec.  2),  which  says, 
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that  the  judicial  power  of  the  United  States  shall  extend  ''to  all 
oases  of  admiralty  and  maritime  jurisdiction/'  and  under  the  8th 
subdivision  of  section  568  of  the  Revised  Statutes,  which  says  that 
the  District  Courts  shall  have  jurisdiction  ''of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction."  Under  these  provisions,  the 
suit  against  the  vessel  cannot  be  maintained,  and  the  libel  in  it  must 
be  dismissed,  with  costs. 


A  re-argument  of  the  suit  of  Howell  against  the  schooner,  for 
the  damage  done  to  the  derrick,  was  had  and  the  following  decision 
was  given,  in  January,  1877  : 

Blatchfobd,  J.  In  deciding  this  case  recently,  I  held  that 
the  libellunt  s  injured  property  was  "a  part  of  the  soil  of  the  earth, 
or  was  a£Sxed  to  it,  and  was  wholly  on  land."  The  libel  alleges 
that  the  libellant  had,  at  the  Middle  Ground,  Stratford  Shoals,  in 
Long  Island  Sound,  where  he  was  erecting  a  pier  for  a  light^house 
for  the  United  States,  a  derrick  and  tackle  and  nliachinery,  stone 
and  material,  which  were  being  used  by  him  in  constnicting  said 
pier,  and  that  the  schooner  Maud  Webster  ran  into  and  upon  said 
derrick  and  other  articles  and  damaged  them.  The  libel  seeks  to 
recover  such  damages  in  rent  against  the  schooner.  The  evidence 
was,  that  whatever  there  was  belonging  to  the  libellant,  which  was 
damaged  by  the  schooner,  was  not  afloat,  and  did  not  rest  upon  any 
floating  support,  or  upon  any  boat  or  vessel  or  raft  which  had  at 
any  time  floated,  and  was  not  anchored  there,  in  the  sense  in  which 
a  vessel  or  a  buoy  is  anchored  to  the  soil  below  so  as  to  float  on  or 
in  the  water  above,  but  was  sustained  against  the  force  of  gravity 
wholly  by  direct  pressure  upon  the  soil  of  the  earth.  On  these 
facts,  I  held,  on  the  authority  of  the  cases  of  TAe  Plymouth  (3 
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Wallace,  20),  The  NeU  Cochran  (1  Brown's  Adm.  Rep,,  162) 
and  The  Ottawa  {Id.,  356),  that  the  damage  was  not  done  upon 
the  water,  because  the  locality  of  the  thing  injured  was  not  upon 
the  water,  and  that  the  Admiralty  had  no  jurisdiction  of  the  suit. 

At  the  request  of  the  counsel  for  the  libellant,  this  question  has 
been  reargued  before  me.  The  libellant  had  constructed  a  circle  of 
rip-rap  about  70  feet  in  diameter.  The  interior  of  this  was  open 
both  across  and  down  through  the  water  in  it  to  the  soil  of  the  bot- 
tom, except  where  a  ring  of  stone  was  built  up  to  a  line  above  the 
sur&ce  of  the  water.  At  low  water  men  could  stand  on  the  bottom 
inside  of  the  ring.  There  was  a  derrick  there,  used  in  constructing 
the  pier,  but  not  to  remain  there  after  the  completion  of  the  light- 
house. The  derrick  consisted  of  an  upright,  the  lower  extremity  of 
which  rested*  on  the  soil  at  the  bottom  of  the  water  inside  of  the  rip- 
rap, and  the  upright  rose  through  what  water  was  there  into  the 
air,  and  was  steadied  above  by  four  wire  guys  which  extended  to  a 
distance  and  were  anchored  to  the  soil  at  the  bottom  of  the  water 
outside  of  the  rip-rap.  The  derrick  had  an  arm  or  arms  above.  It 
is  claimed  by  the  libellant  that  the  schooner  struck  one  of  the 
guys. 

It  is  urged  that  the  place  where  the  accident  occurred  was  on 
the  high  seas,  and  not  within  the  limits  of  any  State,  and  was, 
therefore,  not  on  the  land.  The  view  is,  that  as  it  happened  in  the 
midst  of  the  water,  it  must  be  considered  as  having  happened  upon 
the  water.  It  is  also  contended  that  the  derrick  was.  there  only 
temporarily ;  that  it  was  resting  on  the  bottom  of  the  high  seas ; 
that  such  bottom  was  not  land ;  and  that  the  property  injured  must 
all  of  it  be  regarded  as  personal  property  on  the  high  seas. 

I  cannot  regard  the  injury  to  the  libellant's  property  as  having 

• 

occurred  on  the  water,  in  the  sense  of  the  decisions  above  cited, 
although,  in  one  sense,  it  occurred  in  the  water,  because  it  occurred 
at  a  place  in  the  midst  of  or  surrounded  by  the  waters.  The  prop- 
erty was  not  in  use   for  purposes  of  navigation,  and   was  none  of  it 
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afloat,  and  was  all  of  it  supported  by  direct  pressure  on  the  soil  of 
the  earth.  It  was  bo  more  upon  the  water,  aod  the  injury  to  it  did 
not  any  more  happen  on  the  water,  than  did  the  injury  to  the 
wharf  in  the  cases  of  The  Plymouth  and  The  Ottawa^  or  the 
injury  to  the  bridge  in  the  case  of  The  Neil  Cochrcui. 

I  must  adhere  to  my  decision  dismissing  the  libel,  with  costs. 

For  the  libellant,  Albert  Stickney. 
For  the  claimants,  Oeorg^  A.  Black, 


NO\GBMBER,  1876, 

THE  FLOATING  ELEVATOR  HEZEKIAH   BALDWIN. 

Makitime  Lien. — Lien  by  State  Law. — What  is  a  Vbsbbl. 

A  floatiDg  elevator  used  in  the  harbor  of  New  York  was  libelled  to  recover  a 
bill  for  repairs,  and  it  was  set  up  in  defence,  Ist,  that  she  was  not  a  vessel 
and  therefore  no  maritime  lien  could  attach ;  and  2nd,  that  the  law  of  the 
State  of  New  York  respecting  liens  upon  vessels  does  not  create  a  lien  that 
can  be  enforced  in  the  Admiralty  Court : 

Held,  That  the  construction  libelled  being  a  canal-boat  upon  which  had 
been  built  an  elevating  apparatus  for  hoisting  grain,  although  not  enrolled 
or  licensed,  without  motive  power  of  its  own  or  capacity  for  cargo,  except 
the  permanent  cargo  of  its  elevator,  was,  nevertheless,  a  vessel  and  a  sub- 
ject of  maritime  lien; 

That  the  second  defence  was  not  tenable  since  the  decision  of  the  Circuit 
Court  for  the  2nd  Circuit  in  the  case  of  the  BUa  M.  Jtiticens; 

That  the  libellant  was  therefore  entitled  to  recover  his  claim. 

Bbnbdict,  J.  This  is  a  proceeding  in  rem  taken  by  a  mate- 
rial man  to  enforce  a  lien  for  repairs  upon  the  floating  elevator 
Hezekiah  Baldwin. 
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The  defence  is  two-fold. 

One  defence  consists  of  the  proposition  that  the  Hezekiah  Bald- 
win has  no  means  of  propulsion  and  is  without  capacity  for  use  in 
navigation,  is  not  enrolled  or  licensed  under  any  navigation  laws  of 
the  United  States,  was  never  used  in  any  navigation,  and  therefore 
is  not  a  ship  or  vessel,  within  the  maritime  law  or  any  law  of  the 
State  of  New  York  conferring  a  lien  for  repairs. 

The  proofs  in  support  of  this  defence  show  that  the  Hezekiah 
Baldwin  consists  of  a  hull,  constructed  to  float  in  water  and  be 
navigated  therein.  She  was  in  fact  a  canal-boat  formerly  used  to 
navigate  canals  and  thereafter  devoted  to  her  present  use.  Upon 
this  hull  has  been  erected  and  attached  thereto  an  elevating  appar- 
atus, constructed  for  the  purpose  of  transporting  grain  fix)m  one  ves- 
sel to  another.  Within  the  hull  is  placed  machinery  which  operates 
the  elevator.  She  has  no  place  used  or  proper  to  be  used  for  the 
transportation  of  cargo,  or  passengers,  nor  has  she  any  motive  power 
of  her  own.  The  object  of  placing  the  elevating  apparatus  upon  a 
hull  in  this  manner  is  to  enable  it  to  be  moved  about  the  harbor  to 
the  various  places  where  it  may  be  required  for  the  purpose  of 
transferring  grain  from  one  vessel  to  another. 

Such  a  construction  I  conceive  to  be  a  ship  or  vessel  within  the 
meaning  of  the  maritime  law  as  well  as  of  the  statute  of  this  State. 
Canal-boats  and  scows  are  vessels,  and  this  is  simply  a  boat  with 
an  elevator  upon  it.  The  construction  of  the  elevator  upon  the 
hull  has  not  effected  any  substantial  change  in  the  character  or  use 
to  which  the  hull  is  put.  It  is  still  the  hull  of  a  vessel,  enabled  by 
means  of  its  mode  of  construction  to  float  in  the  wate  ,  and  thus 
transport  the  elevating  apparatus.  By  reason  of  its  mode  of  use  it 
is  made  subject  to  the  same  vicissitudes  and  perils  of  the  seas,  to 
which  all  vessels  are  exposed.  She  may  have  collisions,  she  may 
require  salvage  services,  and  the  same  necessity  for  using  her  credit 
in  order  that  she  may  obtain  instant  repairs — indispensable,  it  may 
be,  to  save  her  from  going  to  the  bottom — exists  in  her  case  as  in  the 
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case  of  any  Teasel.  It  is  trae  she  has  no  motive  power  within  her- 
self but  she  navigates  by  the  aid  of  power  applied  from  without  as 
really  as  does  any  canal-boat  or  barge.  She  does  not  transport 
passengers  nor  cargo,  as  an  occupation,  but  she  transports  an  eleva- 
tor. The  elevator  is  her  cargo,  placed  upon  her  for  the  sole  pur- 
pose of  enabling  it  to  be  thus  transported.  Indeed  she  may  without 
much  stretch  be  said  to  transport  grain— clearly  she  protects  and 
supports  grain  afloat  on  navigable  water.  These  are  the  character- 
istics of  a  vessel.  The  floating  palaces  of  the  North  River  and  of 
the  Sound  may  be  said  to  be  hotels  placed  on  a  hull,  and  under 
some  circumstances  these  steamers  are  used,  stationary,  for  hotel 
purposes  at  a  particular  place,  but  it  was  never  supposed  that  they 
are  not  vessels.  In  'Tranklin  vs.  Pendleton,''*  a  theatre  was  erect- 
ed upon  a  hull,  to  be  then  used  for  theatrical  exhibitions,  and  the 
whole  was  held  to  be  a  vessel.f 

The  ground  of  defense  that  this  is  not  a  ship  or  vessel  cannot 
therefore  be  maintained. 

The  other  ground  of  defence  rests  upon  the  proposition  that  the 
law  of  the  State  of  New  York  respecting  liens  upon  vessels  has  no 
effect  to  create  a  lien  that  can  be  enforced  in  this  Court.  This 
question  has  recei^d  the  consideration  of  the  Circuit  Court,  in  the 
late  case  of  the  *^Ella  M.  Stevens"  (Nov.  11th,  1876),  and  it  is 
there  held  that  the  law  of  the  State  of  New  York  is  valid  to  create 
a  lien  for  repairs  and  supplies  upon  a  domestic  vessel,  which  lien 
may  be  enforced  in  a  Court  of  Admiralty.  The  second  ground  of 
defence  is  therefore  untenable,  and  there  must  be  a  decree  for  the 
libellant,  with  an  order  of  reference  to  ascertain  the  amount. 

For  libellant.   W.  W.  Goodrich. 
For  claimant,  C.  Van  Santvoord. 

♦See  Pendleton  v.  Franklin,  7  N.  Y.  508. 
fBut  see  The  Hendrick  Hudson,  8  Ben.  419. 
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IN    THE  MATTER  OF    JAMES  NOLAN,    BANKRUPT. 

Injun  otion.  — Reoei vkb.  — Sitpplembntal  PBOoESDiNChs.  — ^Judge's 

Memorandum. 


Where  supplemental  proceedings  had  been  commenced  in  a  State  Court 
prior  to  the  filing  of  a  petition  in  bankruptcy  by  the  judgment  debtor  N., 
and  a  memorandum  had  been  made  by  the  judge,  before  whom  the  pro- 
ceedings were  pending,  of  the  appointment  of  a  receiver,  but  no  form  a 
appointment  had  been  made  and  no  order  filed  and  recorded,  as  required 
by  the  298th  section  of  the  Code  of  Procedure  : 

JBeld^  That,  as  such  express  provisions  of  the  Code  had  not  been  complied 
with,  the  proceedings  in  the  State  Court  had  not  divested  the  bankrupt  of 
his  property  to  vest  it  in  the  receiver^  and  further  proceedings  in  the  State 
Court,  after  the  adjudication  of  bankruptcy,  looking  to  such  a  vesting  of 
his  property,  could  not  be  permitted. 

Bbnedigt,  J.  This  is  an  application  on  behalf  of  a  jadgment 
creditor  of  the  bankrupt  for  the  modification  of  an  injunction  issued 
from  this  Court  to  restrain  the  continuing  of  proceedings  in  the 
State  Court,  so  as  to  permit  the  continuing  of  proceedings  supple- 
mental, commenced  in  the  State  Court  prior  to  the  filing  of  the  peti- 
tion in  bankruptcy. 

The  application  is  based  upon  the  ground  that  in  the  supple- 
mental proceedings  referred  to  a  receiver,  had  been  appointed  by  the 
State  Court  who  had  become  vested  with  the  property  and  effects 
of  the  judgment  debtor,  prior  to  the  filing  of  the  petition  in  bank- 
ruptcy. The  &cts  as  I  understand  them  fail  to  furnish  ground  for 
this  application.  While  it  appears  that  proceedings  supplemental 
were  commenced  in  the  State  Court,  and  prior  to  the  filing  of  the 
petition  in  bankruptcy,  the  memorandum  was  made  thereon : 
**Edward   Daily  appointed  receiver,  bond  in  penalty  of  $500.00," 
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by  the  Judge  before  wbom  the  proceedings  were  pending,  no  £innal 
appointment  of  the  receiTor  was  made,  nor  any  order  whateTer  filed 
and  recorded  as  required  by  $298  of  the  Code,  prior  to  the  com- 
mencement of  the  bankruptcy  proceedingiB. 

The  same  section  of  the  Code  declares  that  ''the  receiver  shall 
be  vested  with  the  property  and  eflkcts  of  the  judgment  debtot  from 
the  time  of  the  filing  and  recording  of  the  order  as  aforesaid."  No 
such  order  having  been  filed  and  recorded,  the  receiver  had  not 
become  vested  with  the  debtor's  property ;  and  conseqfiently  it  is 
the  duty  of  this  Court,  where  the  proceeding  is  for  the  benefit  of 
all  the  creditors,  to  restrain  the  further  pro8ecuti<m  of  the  supple- 
mental proceedings  instituted  in  the  State  Court  Without,  then,  con- 
sidering the  question  of  the  right  of  a  receiver  appointed  by  a  State 
Court  to  recover  by  suit,  property  of  a  bankrupt,  after  an  adjudi- 
cation of  bankruptcy,  (as  to  which  see  6  Bissell,  p.  517,  In  re 
Whipple)^  I  must  continue  the  present  injunction,  upon  the 
ground  that,  in  this  instance,  according  to  the  express  provision  of 
the  Code,  the  bankrupt  had  not  been  divested  of  his  property  or 
effects  by  the  proceedings  in  the  State  Court  prior  to  the  adjudi- 
cation in  bankruptcy,  and  that  further  proceedings  in  the  State 
Court  subsequent  to  an  adjudication,  looking  to  the  vesting  a  receiv- 
er of  that  Court  with  such  property,  cannot  therefore  be  permitted. 

The  motion  to  modify  the  injunction  is  therefore  denied. 

For  the  bankrupt,  E,  O,  Davis. 
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BANKRUPTS. 

COMPOBITION  PROOEBI>INaS.~AsSBNT    OP    CbBDITOB    PbOOUBBD    BY  EzTBA 

Pbbcentagb.— Enowlbdgb  BY  Bankbupt. — Rbfusal  to    Confibm  thb 
Composition. 

Where  an  offer  of  money  was  made  by  the  bookkeeper  of  the  bankrupt,  but 
without  his  actual  knowledge,  to  induce  a  creditor  to  assent  to  a  proposal 
for  composition,  who  nevertheless  refused  to  assent,  and  a  payment  of 
money  to  another  creditor,  who  did  assent,  was  shown,  made  also  by  the 
bookkeeper,  and  of  which  no  explanation  was  given  but  the  bare  denial 
by  the  bookkeeper  that  it  had  any  relation  to  the  matter  of  composition: 

ffeldf  That  the  evidence  was  sufficient  to  warrant  the  inference  that  unfair 
advantage  had  been  offered  to  induce  some  of  the  creditors  to  assent  to  the 
composition,  and  that  the  whole  proceeding  was  thereby  vitiated,  and  the 
composition  must  fail ; 

That,  the  bookkeeper  being  the  person  actually  employed  to  obtain  the  assent 
of  creditors,  the  banlcrupt  was  chargeable  with  what  he  did  in  the  matter, 
without  having  actual  knowledge  thereof : 

That  it  made  no  difference,  that  the  offer  made  was  refused  and  that  the 
requisite  proportion  of  the  creditors  had  signed  without  counting  the  debt 

*  of  the  one  to  whom  the  payment  was  made. 

Benedict,  J.  In  this  proceeding  the  composition  proposed  by 
the  bankrupts,  to  pay  85  per  cent,  has  been  accepted  by  the  re- 
quisite proportion  of  creditors,  but  the  application  to  have  it  approv- 
ed and  recorded  is  opposed  by  one  of  the  creditors  upon  the  ground 
that  an  advantage  has  been  given  or  offered  to  some  creditors  over 
others,  in  order  to  procure  an  assent  to  the  composition. 

It  appears  in  proof  that  one  Hotchkiss,  a  bookkeeper  of  the 
bankrupts  and  then  employed  in  procuring  the  assent  of  the  credi- 
tors to  the  composition,  offered  to  one  creditor  named  Chichester, 
$125  in  addition  to  the  85  per  cent  proposed  in  the  composition, 

se 
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if  he  woald  asseot  to  the  eomposition,  and  at  the  same  time  told  him 
that  he  had  obtained  the  assent  of  a  creditor  named  Peak,  by  the 
payment  of  $100,  to  his  attorney  Hatch.  Hotchkiss  denies  that  he 
made  such  an  offer  as  described  by  Chichester,  but  it  is  plain  from 
his  evidence  that,  at  the  least,  he  gave  Chichester  to  understand  that 
an  extra  percentage  would  be  given,  provided  he  would  assent  to 
the  composition. 

Hotchkiss  also  admits  that  he  paid  Hatch  $100,  at  about  the 
time  Hatch  signed  the  composition.  He  denies  that  this  payment 
had  any  relation  to  the  composition,  but  furnishes  no  explanation 
of  the  payment  Hatch  signed  the  composition  as  attorney  for  his 
partner  Peak,  who  was  a  creditor  and  proved  a  debt  of  $2,479- 
12-100  and  assented  to  the  composition  when  he  was  no  creditor  at  all. 

Peak  and  Hatch  were  partners  in  the  '^law  and  collecting  busi- 
ness." Two  notes  of  the  bankrupts  when  past  due  had  been  placed 
in  the  hands  of  this  firm  for  collection,  by  one  Berry.  After  the 
notes  had  been  in  their  hands  about  a  month.  Peak,  one  of  the  firm, 
prove  in  this  proceeding  a  debt  of  the  amount  of  the  notes,  setting 
forth  copies  of  the  notes  and  stating  that  they  had  been  handed  over 
to  him  by  the  bankrupts  for  value  and  before  maturity.  Thereafter 
Hatch,  the  other  partner,  as  the  attorney  of  Peak,  signed  the  com- 
position and  received  about  that  time  from  Hotchkiss,  the  bookkeeper 
of  the  bankrupts,  $100  in  cash.  This  proof  and  the  absence  of 
explanation  warrants  the  inference  that  a  secret  advantage  has  been 
given  to  some  of  these  creditors  over  others,  in  order  to  procure  their 
assent  to  this  composition  or  to  ward  off  opposition,  and  vitiates  the 
whole  proceeding.  It  is  of  the  essence  of  a  composition  that  all  the 
creditors  be  treated  alike.  When  it  appears  that  any  creditor  has 
been  induced  to  assent  to  a  composition  by  the  offer  of  a  sum  in 
addition  to  the  amount  fixed  by  the  composition  to  be  paid  to  all 
the  creditors,  justice  requires  that  the  composition  should  &il. 

In  the  present  case  it  does  not  appear  affirmatively  that  the 
bankrupts  knew  of  the  offer  made  to  Chichester  or  of  the  payment 
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made  to  Peak  &  Hatch.  Hotchkiss  says  he  was  directed  by  the 
bankrupts  not  to  make  any  such  offer  or  payment.  But  it  is  ad- 
mitted that  Hotchkiss  was  the  bookkeeper  of  the  banSrupts,  engaged 
in  procuring  the  assent  of  the  creditors  to  this  composition,  and  the 
offer  and  payment  made  by  him  was  plainly  for  the  benefit  of  the 
bankrupts.  It  is  not  necessary  that  actual  knowledge  of  his  acts  be 
brought  home  to  the  bankrupts.  I  agree  with  the  doctrine  declared 
by  Judge  Lowell  {In  Re  Saioyer^  14  Bank.  Reg.  242,)  that,  if  a 
creditor  is  induced  to  vote  or  sign  by  any  unfair  means,  whether 
known  to  the  debtor  or  not,  his  vote  so  influenced  operates  as  a 
fraud  on  the  other  creditors,  or  makes  the  composition  voidable  by 
any  of  them,  from  the  nature  of  the  case. 

In  this  instance  Chichester,  to  whom  the  ofier  of  $125  was  made, 
refused  to  assent  to  the  composition,  and  the  statutory  proportion  of 
the  creditors  have  signed  without  counting  the  debt  proved  by  Peak. 
But  the  &ct  remains,  that  Peak,  claiming  to  be  a  creditor  and  hav- 
ing proved  a  debt  as  such,  has  signed  the  consent  to  accept  the 
composition  by  his  partner  Hatch,  upon  the  payment  of  $100. 
This  fact  taints  the  whole  and  compels  the  rejection  of  the  composi- 
tion. 

The  motion  to  record  the  composition  is  therefore  denied. 


NOVEMBER,  1876. 

IN    THE    MATTER  OF  WILLIAM  S.   WOODWARD,  A 

BANKRUPT. 

Opposition  to  Dischabge.— Speoulatob  in  Stocks  not  a  Msbohant. — 

CONOBALMBNT  OP  PbOPKBTT  AND     ADMISSION  OF  FICTITIOUS  DeBTS. — 

W.y  a  speculator  in  stocks  who  failed  for  a  large  sum  and  went  into  bank- 
ruptcy, applied  for  his  discharge.  It  was  opposed  on  the  grounds,  that  he 
was  a  merchant  or  tradesman  and  had  not  kept  proper  books  of  account ; 
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bj  the  Judge  hetare  whom  the  proceedings  were  pending,  no  LmiAl 
appointinent  of  the  reoeiTer  wis  made,  nor  any  Mder  whateTer  filed 
and  recorded  as  reqniied  hj  $298  of  the  Code^  prkv  to  the  com- 
menoement  of  the  bankruptcy  proceedings. 

The  same  section  of  the  Code  declares  that  "the  receiver  shall 
be  Tested  with  the  property  and  eflbcts  of  the  judgment  debu^  firom 
the  time  of  the  filing  and  recording  of  the  order  as  afinesaid."  Ko 
such  wder  having  been  filed  and  recorded,  the  receiver  had  not 
become  vested  with  the  debtor's  property ;  and  oonseqfiently  it  is 
the  daty  of  this  Court,  where  the  proceeding  is  for  the  benefit  of 
all  the  creditors,  to  restrain  the  further  prosecution  of  the  supple- 
mental proceedings  instituted  in  the  State  Court  Without,  then,  con- 
sidering the  question  of  the  right  of  a  receiver  appointed  by  a  State 
Court  to  recover  by  suit,  property  of  a  bankrupt,  after  an  adjudi- 
cation of  bankruptcy,  (as  to  which  see  6  Biasell,  p.  517,  In  re 
Whqtple)^  I  must  continue  the  present  injunction,  upon  the 
ground  that,  in  this  instance,  according  to  the  express  provision  of 
the  Code,  the  bankrupt  had  not  been  divested  of  his  property  or 
eflbcts  by  the  proceedings  in  the  State  Court  prior  to  the  adjudi- 
cation in  bankruptcy,  and  that  further  proceedings  in  the  State 
Court  subsequent  to  an  adjudication,  looking  to  the  vesting  a  receiv- 
er of  that  Court  with  such  property,  cannot  therefore  be  permitted. 

The  motion  to  modify  the  injunction  is  therefinre  denied. 

For  the  bankrupt,  E.  O.  Davis. 
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IN  THE  MATTER  OF  BENNETT  AND  SMITH, 

BANKRUPTS. 

Composition  Prooebi>inos.— Absent  of  Cbkditob  Pbooubed  by  Eztba 
Peboentage.— Knowledge  by  Bankbupt. — Refusal  to  Confibm  the 
Composition. 

Where  an  offer  of  money  was  made  by  the  bookkeeper  of  the  bankrupt,  but 
without  his  actual  knowledge,  to  induce  a  creditor  to  assent  to  a  proposal 
for  composition,  who  nevertheless  refused  to  assent,  and  a  payment  of 
money  to  another  creditor,  who  did  assent,  was  shown,  made  also  by  the 
bookkeeper,  and  of  which  no  explanation  was  given  but  the  bare  denial 
by  the  bookkeeper  that  it  had  any  relation  to  the  matter  of  composition : 

Seldy  That  the  evidence  was  suf&cient  to  warrant  the  inference  that  unfair 
advantage  had  been  offered  to  induce  some  of  the  creditors  to  assent  to  the 
composition,  and  that  the  whole  proceeding  was  thereby  vitiated,  and  the 
composition  must  fail ; 

That,  the  bookkeeper  being  the  person  actually  employed  to  obtain  the  assent 
of  creditors,  the  bankrupt  was  chargeable  with  what  he  did  in  the  matter, 
without  having  actual  knowledge  thereof : 

That  it  made  no  difference,  that  the  offer  made  was  refused  and  that  the 
requisite  proportion  of  the  creditors  had  signed  without  counting  the  debt 

*  of  the  one  to  whom  the  payment  was  made. 

Bbnedict,  J.  In  this  proceeding  the  composition  proposed  by 
the  bankrupts,  to  pay  85  per  cent,  has  been  accepted  by  the  re- 
quisite proportion  of  creditors,  but  the  application  to  have  it  approv- 
ed and  recorded  is  opposed  by  one  of  the  creditors  npon  the  ground 
that  an  advantage  has  been  given  or  offered  to  some  creditors  over 
others,  in  order  to  procure  an  assent  to  the  composition« 

It  appears  in  proof  that  one  Hotchkiss,  a  bookkeeper  of  the 
bankrupts  and  then  employed  in  procuring  the  assent  of  the  credi- 
tors to  the  composition,  offered  to  one  creditor  named  Chichester, 
$125  in  addition  to  the  85  per  cent  proposed  in  the  composition, 
86 
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Btoeks,  oondacted  thitmgh  Tftrious  brokeis,  and  of  which  in  yerj 
manj  cases  the  banknipt  kept  no  nienH>randam,  bat  relied  upon 
the  broken'  atatementB  sent  to  him  and  which  were  sabeeqaentlj 
collected  and  arranged  in  books,  it  will  be  deemed  no  strained  con- 
olosion  to  saj  that  mere  want  of  recollection  on  the  part  of  the 
banknipt  of  some  of  these  transactions,  and  the  few  inaccuracies 
which  haTe  been  disclceed  in  the  acoonnts  so  made  up,  do  not  prove 
that  the  bankrupt  has  wilfully  sworn  &lselj  in  his  aflSdavit  or  has 
admitted  &lse  and  fictitious  debts  against  his  estate. 

I  have  now  considered  all  of  the  specifications  that  appear  to 
requiro  consideration,  and,  finding  none  of  the  specifications  to  be 
supported  by  evidence,  it  is  my  duty  to  grant  the  application  of  the 
banknipt  for  a  discharge. 


NOVEMBER,  1870. 

THE  PROPELLER  WILLIAM  T.  GRAVES. 

LiXN.— Pbiobitt.— Repaibs.  — Mobtqaob. 

The  lien  given  by  the  law  of  the  State  of  New  York,  for  repairs  to  a  domes- 
tic yeseel,  has  priority  over  a  mortgage  on  the  vessel  given  before  the 
repairs  were  made. 

8coW9  eoM  (1  Abb.  U.  8.  Rep.  886)  disapproved. 

Wallace,  J.  This  cause  involves  the  single  question  whether 
title,  acquired  under  the  foreclosure  of  a  mortgage  on  the  vessel,  is 
subject  to  the  lien,  for  repairs  subsequently  bestowed  upon  the  ves- 
sel, given  by  the  laws  of  New  York.  The  mortgage  was  dulj  re- 
corded, pursuant  to  Section  4192  of  the  Revised  Statutes  of  the 
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United  States,  and  thereafter,  while  the  vessel  was  in  possession  of 
the  owner,  the  engine  of  the  propeller  was  repaired  bj  the^bel- 
lant  on  the  credit  ot  the  vessel  at  her  home  port  in  Buffiilo.  The 
laws  of  New  York  confer  a  lien  for  such  repairs,  which  is  to  take 
preference  of  all  other  liens  upon  the  vessel  except  seamen's  wages. 
After  the  repairs  were  made  the  mortgage  was  foreclosed,  and  the 
vessel  was  purchased  by  the  claimant  upon  the  foreclosure  sale. 
Subsequently  this  libel  was  filed,  and  process  in  rem  issued  to 
enforce  the  lien  for  repairs. 

The  question  thus  presented  is  of  great  practical  importance. 
Sinc3  the  12th  Admiralty  rule  was  modified  in  1872,  vessels,  upon 
which  there  are  mortgages,  are  daily  seized  upon  process  in  rem 
issued  firom  this  Court  to  enforce  liens  for  supplies  or  repairs,  con- 
ferred by  the  laws  of  New  York;  and  doubtless  a  similar  practice 
prevails  in  the  other  Courts  of  Admiralty,  sitting  within  States 
where  such  liens  are  given  by  the  local  law.    These  laws  exist  in 
nearly  all  the  States  having  navigable  waters  within  their  borders, 
or  contiguous  thereto,  and  the  question  now  presented,  with  modi- 
fications arising  from  the  terms  of  the  local  laws,  has  arisen  in  other 
Courts  of  Admiralty  exercising  jurisdiction  over  the  lakes  and  the 
navigable  waters  connecting  the  same.     The  precise  question  was 
decided  adversely  to  the  priority  of  the  lien  for  repairs,  in  the  Dis- 
trict Court  of  the  United  States  for  the  Northern  District  of  Ohio. 
{Scoit^s  case,  1  Abb.  U,  S.  R^p.  3S6.)     I  regret  to  be  unable  to 
concur  in  the  conclusion  there  reached.     The  intimate  commercial 
relations  between  the  citizens  of  the  several  States  upon  the  lakes, 
subjecting  them  of  necessity  to  the  contingency  of  adjudications  in 
different  Courts  of  Admiralty,  render  it  highly  important  that  these 
Courts  should  apply  a  uniform  rule  of  decision  upon  a  question  of 
this  kind.     Investments  are  made,  securities  taken,  credit  given, 
and  commercial  transactions  conducted  in  reliance  upon  the  legal 
rights  of  the  parties  to  them  as  declared  by  the  decisions  of  the 
Courts.     The  uncertainty  introduced  into  these  transactions,  if  the 
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rights  of  the  parties  depend  upon  the  adjadicatiaii  of  difianent  tribtt- 
nals  which  entertain  different  views,  is  so  discoaraging  and  depress- 
ing to  commerce  between  the  citizens  of  these  States,  as  to  render 
applicable  the  remark  of  Lord  Ellenboroogh  (2  East-^  202)  'It  is 
often  more  important  to  have  the  rale  settled  than  to  detennine 
what  it  is/' 

But  the  importance  of  the  question  involved,  the  ezpediencj,  in 
the  interest  of  commerce,  of  protecting  claims  for  supplies  and 
repairs  to  vessels,  the  strong  natural  equity  of  such  claims,  and  the 
hope  that  what  I  conceive  to  be  the  true  rale,  may  be  determined 
before  precedents  give  stability  to* what  I  deem  an  error,  have 
induced  me  to  disregard  the  case  of  Scott  and  assign  briefly  the 
reasons  which  lead  me  to  defer  the  mortgage  to  the  claim  for  sap- 
plies. 

No  doubt  exists  as  to  the  competency  of  State  legislation  to 
determine  the  rank  of  liens  upon  domestic  vessels  when  it  does  not 
invade  the  jurisdiction  of  the  Courts  of  Admiralty,  or  the  legisla- 
tion of  Congress  concerning  such  liens;  and  Courts  of  Admiralty 
will  enforce  the  lien  given  by  the  local  law  by  process  in  rem  where 
the  cause  of  action  is  maritime  in  its  nature  ;  and  where  the  claim 
is  not  maritime,  they  will  recognize  the  lien  in  the  distribution  of 
proceeds  in  the  registry  of  the  Court.  (  The  St  Lawrence,  1  Black 
622.  Peyroux  vs.  Howard^  7  Peters  321.  The  Orleans  vs. 
PhcBbuSj  11  Peters  275.)  In  enforcing  the  lien  given  by 
local  laws,  Courts  of  Admiralty  are  governed  by  the  terms  of  these 
laws  where  they  are  explicit,  and  not  by  the  general  doctrines  of 
maritime  law.  (2  Parsons  on  Shipping  and  Admiralty  824.)  It 
follows  that,  inasmuch  as  the  statute  of  New  York  gives  preference 
in  rank  to  the  lien  for  repairs  over  all  other  liens,  except  for  sea- 
men's wages,  the  important  inquiry  is,  whether  the  rule  thus  pre- 
scribed is  repugnant  to  the  rules  which  control  Courts  of  Admiralty 
in  assigning  rank  to  liens,  or  repugnant  to  any  legislation  of  Con- 
gress over  vessels  of  the  United  States. 
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The  legislation  doee  not  trench  upon  any  of  the  rules  of  the 
Admiralty  regulating  priorities  between  liens,  because  neither  of  the 
liens  involved  are  maritime  liens.  As  to  other  liens,  in  dealing 
with  questions  of  priority  Courts  of  Admiralty  are  governed  by 
equitable  principles.  Thus  in  accordance  with  the  equitable  rule 
which  &vors  diligence  in  asserting  n  lien,  when  several  claims  of 
the  same  rank  exist  and  a  decree  has  been  obtained  on  one,  that 
claim  is  accorded  priority  over  the  others.  (  The  Olobe,  2  BlcUch. 
427);  and  following  the  equitable  rule  that  equality  among  credi- 
tors is  equity,  claims  of  the  same  rank  will  be  discharged  rateably, 
if  all  cannot  be  paid  in  fuir,  where  no  priority  has  been  acquired 
by  diligence.  (  The  Wm.  F.  Safford,  Lush.  Ad.  69.)  But  it  is  a 
controlling  rule  in  admiralty  that  priority  between  claims  depends 
not  upon  precedence  in  date,  but  upon  the  favor  due  to  the  nature 
of  the  claim ;  priority  in  time  must  yield  to  priority  in  rank ;  the 
claim  of  the  material  man  must  give  way  to  that  of  the  seaman,  and 
both  to  that  of  the  salvor ;  and  as  between  holders  of  bottomry 
bonds,  the  ^t  in  point  of  date  is  entitled  to  priority  of  payment, 
because  the  last  loan  furnished  the  means  of  preserving  the  ship, 
and  without  it  the  former  lenders  would  entirely  have  lost  their 
security  {Abbott  on  Shipping^  163). 

Applying  this  rule  in  determining  the  question  of  priority 
between  a  mortgage  and  a  claim  for  repairs,  it  seems  very  clear 
that  the  latter  should  be  regarded  with  the  highest  favor,  and  should 
outrank  the  mortgage.  ''There  is  nothing,"  says  Emerigqn,  ''which 
is  regarded  with  so  much  favor  as  debts  for  work  and  labor  furnish- 
ed to  a  vessel."  If  the  repairs  are  done  upon  a  foreign  vessel,  the 
claim  constitutes  a  maritime  lien,  to  which,  of  course,  an  earlier 
lien  not  maritime  must  give-  way.  If  they  are  done  upon  a  domea* 
tic  vessel,  the  same  lien  is  conceded  to  the  claim  by  the  civil  law, 
the  particular  maritime  codes  and  the  general  maritime  law  of  till 
nations,  except  in  Great  Britain  and  the  United  States,  where  the 
maritime  lien,  elsewhere  universally  acknowledged,  has  been  dia- 
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plaG«d  bj  the  encroachments  of  the  common  law  Gonrts  of  England 
apon  the  jorbdiction  of  the  Admiralty. 

It  has  been  strenaouslj  contended  by  many  of  the  ablest  jur- 
ists of  our  own  coontry  that  the  maritime  lien  still  exists  in  the 
Admiralty  jurispnidence  of  the  United  States,  and  many  learned 
Jt'dges  have  concurred  in  the  opinion;  but  the  question  is  now 
finally  at  rest,  and  the  maritime  lien  is  denied  where  the  repairs  or 
supplies  are  furnished  to  d<»nestic  ships.  ( The  Loiiawannc^  21 
WiilliM.  558.) 

The  high  fiivor  with  which  the  cisim  is  regarded,  and  the  strong 
natural  equity  which  sustains  it,  is  evidenced  by  the  local  laws 
enactoil  in  England  an^l  in  more  than  twenty  of  the  States  of  this 
Uuiou  to  place  the  claim  upon  the  same  footing  with  maritime  liens. 

If,  however,  the  argument,  that  priority  between  liens  not  mari- 
time is  to  be  iletermined  upon  analogies  derived  from  the  law  of 
maritime  liens,  should  be  deemed  unsatisfiictory,  another  reason 
exists  why  the  lien  here  should  rank  side  by  side  with  maritime 
lieus>  ami  that  is  found  in  the  complete  assimilation  in  the  charac- 
ter ot  the  Hens  which  is  elated  by  the  local  law.  When  it  is  con- 
sidered that  the  true  meaning  and  e£Scacy  of  a  maritime  lien  is 
simply  that  it  renders  the  vessel  liable  to  the  claim  without  a  pre- 
vious judgment  of  sequestration  or  condemnation,  and  without  estab- 
lishing the  demand  as  at  common  law,  and  that  the  action  in  retn 
carries  the  lien  into  efiect  {hfgraham  v.  Philips,  1  Day,  177. 
Bwber  v.  A/m/i/m,  Do.  1S6),  it  will  be  seen,  that  no  practical 
distinction  exists  between  a  maritime  lien  and  a  claim  for  repairs 
for  which  a  lien  is  given  by  the  local  law,  and  that  no  reason  exists 
why  Courts  of  Admiralty  should  not  treat  the  latter  as  a  maritime 
lien.  When  the  cause  of  action  is  of  maritime  cognisance,  the  acticm 
lit  rem  may  be  prosecuted  in  the  Courts  of  Admiralty,  the  vessel 
seised  without  a  previous  condemnation,  and  without  establishing 
the  demand,  to  enforce  the  lien  given  by  the  local  law,  precisely  as 
in  the  case  of  a  maritime  lien. 
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It  remains  to  inquire  whethel:  the  lien  given  by  the  State  law 
contravenes  any  legislation  of  Congress  concerning  ships  and  ves- 
sels.    As  is  said  in  White's  Bank  v.   SmUh   (7    Wall.,^  646), 
'^Congress  having  created,  as  it  were,  this  species  of  property,  and 
conferred  upon  it  its  chief  value  under  the  power  given  in  the  Con- 
stitation  to  regulate  commerce,  we  perceive  no  reason  for  entertain- 
ing any  serious  doubt  but  that  this  power  may  be  extended  to  the 
security  and  protection  of  all  persons  dealing  therein."     The  only 
statute  of  Congress,  bearing  upon  the  present  question,  is  that,  by 
which  mortgages  on  vessels  are  required  to  be  recorded  iu  the  office 
of  the  collector  of  customs  where  the  vessel  is  registered  or  enrolled, 
in  order  to  be  valid  as  aga.inst  any  person  having  no  notice  of  the 
mortgage.     It  has  been  held  that  by  force  of  this  statute  a  mortgage 
is  valid,  notwithstanding  State  legislation,  which  requires  additional 
formalities  calculated  to  give  notice  to  creditors  or  subsequent  pur- 
chasers.   {Aldrich  v.  JEtna  Ins.  Co.,  8  Wall.,  491.)   It  has  been 
argued  that  the  States  can  pass  no  laws  which  can  affect  the  vali- 
dity of  mortgages  so  recorded.     That  Congress  could  invest  mort- 
gages on  vessels  with  such   invulnerability  is  probably  true,  but  no 
such  intent,  can  Jairly  be   implied  from  the  language  of  the  Act 
It  is  a  registration  Act,  and  as  such,  excludes  all  State  legislation 
upon  the  same  'subject ;  and  this  was  the  only  point  decided  by  the 
Supreme  Court  in  Aldrich  v.  JEtna  Ins.  Co.     It  has  been  held 
that  liens  given  by  the  laws  of  a  State  for  supplies  furnished  a 
domestic  vessel  take  preference  over  a  mortgage  subsequently  re- 
corded.   (7%c  Harrison,  2  Abb.  U.  S.  Rep.  74.)  This  conclusion 
of  necessity  involved  the  proposition  that  the  States  are  competent 
to  create  liens  which  will  take  preference  of  the  lien  of  a  mortgage 
recorded  pursuant  to  the  Act  of  Congress,  and  I  see  no  reason  to 
doubt  their  competency  to  determine  the  conditions  of  priority,  so 
long  as  they  do  not  infringe  upon  the  legislation  of  Congress  by 
imposing  additional  requisites  in  the  recording  of  mortgages. 
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in  business  under  the  firm  name  of  Malone^  Brothers,  to  recover  a 
penalty  of  $100  for  having,  as  alleged  in  the  declaration,  on  the 
8th  day  of  February,  1875,  being  wholesale  liquor  dealers,  and 
having  kept  a  book  in  the  form  prescribed  by  section  3318  of  the 
Revised  Statutes,  and  by  the  regulations  of  the  Commissioner  of 
Internal  Revenue  made  thereunder,  received  upon  their  premises, 
and  into  their  stock  and  possession  as  such  wholesale  liquor  dealers, 
9  packages  of  distilled  spirits  from  the  J.  M.  O'Donnell  Distillery 
Company,  of  Kentucky,  and  having  neglected  to  make  entry  in  such 
book  of  any  of  the  spirits  so  received  in  said  packages,  as  required 
by  such  section  8818. 

The  proof  is,  that  the  defendants  were  authorized  wholesale 
liquor  dealers,  and  authorized  retail  liquor  dealers,  at  No.  406 
Seventh  Avenue,  in  the  city  of  New  York,  and  that  they  were  also 
authorized  retail  liquor  dealers  at  No.  441  West  39th  Street,  in 
the  city  of  New  York  ;  that,  on  the  8th  of  February,  1875,  they 
received  from  The  J.  M.  O'Donnell  Distillery  Company,  of  Ken- 
tucky, 15  barrels  of  distilled  spirits  at  their  place,  No.  406  Sev- 
enth Avenue ;  that  they  made  due  and  proper  entry  at  the  time  in 
their  wholesale  liquor  dealers'  book,  kept  ^t  their  place,  No.  406 
Seventh  Avenue,  of  six  of  such  15  barrels,  of  spirits,  with  the 
proper  particulars ;  and  that  they  made  no  entry  whatever  in  said 
book  or  in  any  other  book,  of  the  remaining  nine  barrels  of  such 
spirits,  but,  being  retail  liquor  dealers,  as  well  as  wholesale 
liquor  dealers,  at  No.  406  Seventh  Avenue,  they  pro- 
ceeded to  use  such  nine  barrels  of  spirits  in  their  business 
as  retail  liquor  dealers  at  that  place,  for  the  purpose  of  retailing  it, 
and  did  retail  it  there.  It  is  claimed  by  the  defendants  that  they 
are  not  liable  to  the  penalty  of  $100  for  not  having  entered  in  their 
wholesale  liquor  dealers'  book  the  nine  barrels  of  spirits,  upon  two 
grounds.  The  first  ground  is,  that  they  had  in  their  minds,  at  the 
time  they  received  the  fifteen  barrels,  the  intent  to  dispose  of  nine 
of  them  in  their  capacity  of  retail  liquor  dealers,  at  406  Seventh 
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ATCQiie,  and  not  in  theb  capftcitj  of  wholesale  liquw  dealers  at 
that  pUce,  and  that,  therefore,  thej  were  under  no  obligation  to 
enter  in  their  book  the  receipt  of  the  nine  barrels,  there  being 
no  requirement  of  law  in  respect  to  the  entrj  in  any  book  of  any 
receipt  of  spirits  by  a  retail  liqoor  dealer,  anl  th  it,  theraforo,  they 
are  not  subject  to  any  penalty  for  not  having  entere^l  in  their  whole- 
sale liquor  dealers'  book  the  receipt  of  the  nine  barrels.  A  ccm- 
struction  of  the  statute  which  would  admit  of  this  yiew  would  ren- 
der the  statute  entirely  inoperative  and  nugatory.  The  proposi- 
tion is,  that  the  ezisteDce  of  an  intent,  at  the  moment  of  reoeiving 
the  spirits,  by  a  person  who  is  a  wholesale  liquor  dealer  as  well  as  a 
retail  liquor  dealer,  authorised  in  both  capacities,  at  a  given  place, 
relieves  him  from  the  obligation  of  entering  the  receipt  of  the  spirits 
in  his  wholesale  liquor  dealers'  book.  If  the  existence  of  that 
intent  at  the  moment  of  receiving  the  spirits  can  relieve  the  party 
from  the  obligation  of  entering  the  receipt  of  them  in  his  wholesale 
Uquor  dealers'  book,  be  may  have  that  intent  as  to  all  the  spirits 
that  he  receives,  and  he  may  change  that  intent  in  regard  to  all  of 
them  the  very  next  moment,  and  thus  relieve  himself  from  the 
obligation  of  entering  any  of  the  spirits  which  he  receives  at  the 
place  where  he  is  both  wholesale  and  retail  liquor  dealer,  in  the 
book  required  to  be  kept  by  law,  although  he  may  dispose  as  a 
wholesale  liquor  dealer  of  all  the  spirits  which  he  there  receives. 
This  would  throw  the  door  wide  open  to  fitiuds  of  every  kind ;  and 
there  might  as  well  be  no  requirement  of  law  for  the  keeping  of 
any  wholesale  liquor  dealers'  book  by  a  person  who,  at  a  given 
place,  is  authorized  to  carry  on  the  business  both  of  a  wholesale 
liquor  dealer  and  a  retail  liquor  dealer. 

In  addition  to  this,  if  a  person  be  a  wholesale  liquor  dealer  at  a 
given  place,  and  also  a  retail  liquor  dealer  at  the  same  place,  and 
there  be  a  requirement  of  law  that  every  wholesale  liquor  dealer 
shall,  when  he  receives  any  spirits,  make  certain  entries  in  regard  to 
them,  it  is  not  a  proper  construction  of  the  statute  to  relieve  him — 
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he  being  a  wholesale  liqaor  dealer — from  the  requirement  that  he 
shall  make  the  entry,  becaose,  being  also  a  retail  liqaor  dealer,  he 
chooses  to  say  that  he  receives  the  spirits  in  the  capacity  of  a  retail 
liquor  dealer,  and  not  in  the  capacity  of  a  wholesale  liqaor  dealer, 
for  that  would  place  the  Government  entirely  at  the  mercy  of 
the  concealed  mental  intent  of  the  party.  No  construction  of  any 
statute  ought  to  be  admitted  to  that  effect,  unless  it  is  very  clear 
that  Congress,  in  enacting  the  statute,  intended  to  place  the  Gov- 
ernment thus  at  the  mercy  of  the  concealed  mental  intent  of  the 
individual  subject  to  the  statute. 

The  other  ground  alleged  is,  that  the  entry  of  the  six  barrels 
was  a  false  entry,  because  there  was  an  entry  of  six  barrels,  and 
not  an  entry  of  fifteen,  and  that  there  is  no  allegation  in  the  decla- 
ration that  the  entry  was  &lse,  but  merely  an  allegation  of  a  fail- 
ure to  enter  the  9  barrels.  The  answer  is,  that  the  entry  as  to  the 
6  barrels  is  true  and  correct,  and  that  there  is  no  entry  whatever 
as  to  the  9  barrels.  There  is  an  entire  omission  to  make  any  entry 
as  to  the  9,  and,  therefore,  it  seems  to  me  that,  in  that  particular, 
the  allegation  of  the  declaration   is  lully  sustained  by  the  evidence. 

The  suggestion  is  made,  that  the  declaration  states  that  the 
defendants  received  upon  their  premises  and  into  their  stock  and 
possession,  as  such  wholesale  liqaor  dealers,  certain  distilled  spirits ; 
and  it  is  claimed  that  the  existence  of  an  intent  on  their  part,  at  the 
time  they  received  the  spirits,  to  retail  them,  disproves  the  allegation 
that  they  received  them  into  their  stock  and  possession  as  such 
wholesale  liquor  dealers.  But  the  views  I  have  stated  show  that 
the  defendants  must  be  regarded,  when  they  received  these  pack- 
ages upon  their  premises  where  they  were  wholesale  liquor  dealers, 
as  having  received  them  into  their  stock  and  possession  as  wholesale 
liquor  dealers.  And  when  they,  being  both  wholesale  liquor 
dealers  and  retail  liquor  dealers,  at  the  same  place,  receive 
packages  into  their  stock  and  possession  as  wholesale  liquor  dealers, 
and  enter  them  on  their  book  in  the  proper  place,  and  then  desire 
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ta  retail  some  of  sach  packages  at  such  place,  there  is  no  diffiealtj 
in  regarding  them  as  transferring  snch  packages  from  themselvea,  in 
their  department  of  wholesale  liquor  dealers  at  sneh  place,  to  them- 
selyes  in  their  department  of  retail  liquor  dealers  at  such  place,  and 
no  difficultj  in  their  making  the  proper  entry  in  their  wholesale 
liquor  dealer's  hook  at  such  place,  of  the  packages  which  they  so 
desire  to  retail,  as  packages  sent  out  of  their  stock  and  possessicm  aa 
wholesale  liquor  dealers,  under  section  8818,  and  sent  to  themselvea 
aa  retail  liquor  dealers  at  the  same  place.  Under  section  8318, 
goods  passing  from  their  possession  as  wholesale  liquor  dealers  into 
their  possession  as  retail  liquor  dealers,  are  properly  to  be  r^arded 
as  being  sent  out  of  their  stock  and  possession  as  wholesale  liquor 
dealers,  and  as  being  required  to  be  so  entered,  and  as  being  sent  to 
themselves,  by  being  sent  into  their  department  as  retail  liquor 
dealers.  The  regulation  of  the  Commissioner  of  Internal  Bevenue 
in  that  respect,  which  has  been  brought  to  my  attention,  seems  to  me 
to  be  an  exceedingly  proper  one  and  to  be  the  only  one  which  can 
-render  this  section  of  the  statute  operative.  While  it  protects  the 
Government,  it  does  no  injustice  to  the  party  who  is  required  to 
make  the  entries.  So  long  as  there  was  a  regulation  of  that  kind, 
which  regulation  certainly  was  not  complied  with  in  this  case,  no 
allegation  can  be  made  that  the  defendants  were  in  doubt  as  to  the 
proper  construction  of  the  law ;  and,  if  thsy  had  complied  with  the 
regulation,  there  could  have  been  no  foundation  for  this  prosecution 
in  the  shape  in  which  it  is  now  brought  If  they  had  entered  the 
entire  15  packages  as  received  by  them  as  wholesale  liquor  dealers, 
and  had  then  put  down  the  face  that  they  had  transferred  9  of  those 
packages  to  their  own  depart&ent  at  the  same  place  as  retail  liquiMr 
dealers,  the  whole  story  would  have  been  told,  and  they  would  then 
have  complied  fully  with  the  statute  and  with  the  regulation. 

This  is  one  of  that  numerous  class  of  cases  where  the  due 
administration  of  the  law  requires  that  the  Court  should  enforce 
the  penalty  prescribed.     At  the  same  time  it  is  a  case  where,  if 
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there  was  no  wilful  negligence  nor  any  intent  to  defraud  the  Gov- 
ernment in  the  transaction,  the  Secretary  of  the  Treasury  has  power 
to  remit  the  forfeiture,  and  undoubtedly  will  do  so,  on  being  sUisfiad 
that  there  was  no  wilful  negligence  or  intent  to  defraud  the  revenue, 
on  the  part  of  the  defendants,  in  this  matter. 

I,  therefore,  must  direct  a  verdict  for  the  plainti&,  for  $100. 

Roger  M.  Sherman^  Assistant  U.  S.  Attorney,  for  the  United 

« 

States. 

Thomas  HarUmdy  for  the  defendants. 
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OF  DAVID  SOLINGER,  v.  WILLIAM  T.  MOORE  AND 
OTHERS. 

Void  Conybtakos. — Geitssal  Asbignmbnt. — ^Lien. — ^Lbvt. — Costs. 

On  December  28th,  1875,  S.,  being  insolvent,  made  a  general  assignment  of 
his  property  to  M.,  in  trust  to  pay  creditors  without  preference.  *M.  took 
possession  of  the  property,  which  consisted  of  a  stock  of  goods.  On  Jan- 
uary 4th,  1876,  the  firm  of  M.  T.  &  Co.  recovered  a  judgment  in  a  State 
Court  against  S.,  and  issued  execution  to  the  sheriff,  whose  deputy,  on  that 
day,  went  to  the  store  where  the  stock  of  goods  was,  and  found  it  locked 
so  that  he  could  not  effect  an  entrance,  but,  having  obtained  a  ladder,  he 
got  up  and  looked  through  an  open  window  into  the  store  and  saw  that 
there  were  goods  there,  and  made  a  memorandum  on  the  back  of  the  execu- 
tion that  he  had  levied  on  the  stock  and  fixtures  in  the  store.  On  January 
7th,  the  sheriff,  having  received  a  bond  of  indemnity,  broke  into  the  store 
and  took  possession  of  the  goods.  On  January  5th  a  petition  in  bankruptcy 
was  filed  against  S.,  on  which  he  was  adjudged  a  bankrupt  on  the  17th, 
and,  an  assignee  in  bankruptcy  having  been  appointed,  a  bill  in  equity  was 
filed  by  him  against  S.  and  M.  and  M.  T.  &  Co.  and  the  sheriff,  to  recover 
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tLe  prc^<r.r  :^  .u  ^oorvik^  Ia  t&«c  nit  a  recciTcr  ww  aptninied,  lo 
wVifB  tike  sb^rt^  drUTend  the  pnpenj  and  vfao  »id  it  and  held  the  pro- 
ceedi  •c'j'^rt  to  *Jm  (iecree  of  the  CoorL  M..  in  his  answer  coasented  to 
relixMifxish  his  tnK  ao  beuz  paid  hb  disbmaeiaeMa  and  expeusea.  IL  T. 
A  Ca  insisted  apr«  their  rizht  to  have  tlv  property  sppfied  on  their 


Mtld,  That  the  aMi.m!Dent  hr  S.  to  M.  was  made  when  &  was  inaolYent  and 
had  the  oeceassrj  result  of  prerentiDg  the  property  Crom  oonuni^  to  any 
aasgnee  in  baakmptoy  of  S.  who  should  be  af^winted,  and  most  be  held 
to  hare  been  ma-ie  bj  S.  with  that  riew : 

That  M.  had  reasonable  caose  to  believe  that  8.  was  inaolTent  and  most  be 
held  to  hare  known  that  S.  made  the  assignment  with  such  view ; 

That  the  assignment,  therefore,  must  be  set  aside ; 

That  the  assignment,  being  declared  Toid  from  the  time  when  it  was  made, 
coold  not  prevent  M.  T.  &  Co.  from  acqmring  rights  against  the  property 
of  8.  by  the  proceedings  which  they  took ; 

That  the  jadgment  and  execution  of  M.  T.  &  Ca  were  valid,  and  that  the 
acts  of  the  sheriff  mider  the  execation  oonstitoted  an  actnal  levy  on  the 
goods,  the  lien  of  which  would  have  precedence  of  the  claim  of  the  plain- 
tiff; 

That  the  sheriff  must  be  paid  his  poundage,  levy  fees  and  keeper's  fees ; 
that  M.  must  be  paid  his  disbursements,  made  before  the  sheriff  took  the 
goods,  and  $dOO  to  cover  his  own  services  and  those  of  his  counsel ;  that 
the  costs  of  M.  T.  &  Co.  and  of  the  plaintiff  must  be  paid  out  of  the  fund ; 
that  the  amount  of  the  judgment  of  M.  T.  &  Co.  with,  interest,  must  be 
paid  to  them ;  and  that  the  remainder  must  be  paid  to  the  plaintiff.* 

Blatchfobd,  J.  On  the  28th  of  December,  1875,  David 
Solinger,  being  insolvent,  made  a  general  assignment,  under  the 
laws  of  the  State  of  New  York,  of  all  his  property,  to  the  defend- 
ant Mayer,  in  trust  to  pay  his  creditors,  share  and  share  alike. 
Mayer  accepted  the  trust,  and  took  possession  of  the  property  on 
the  said  day,  and  complied  with  the  statute  as  to  filing  a  bond  and 
an  inventory.  The  property  consisted  of  a  stock  of  dry  goods  in 
a  retail  store  in  the  city  of  New  York.     On  the  4th  of  January, 

♦This  decision  was  reversed  by  the  Circuit  Court,  on  appeal,  July  Ist, 
1878,  so  far  as  It  directed  the  payment  of  the  judgment  of  M.  T.  &  Co.  and 
the  costs  of  the  Sheriff  on  the  execution,  and  was  affirmed  in  all  other 
respects. 
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1876,  the  defendants  Moore,  Tingae  &  Co.  recovered  a  judgment  in 
ft  State  conrt  against  Solinger  for  $1,508  38,  and  on  the  same  day 
an  execution  thereon  was  issued  to  the  sheriff,  who  is  a  defendant  in 
this  suit,  and  placed  in  his  hands.  On  the  5th  of  January,  1876, 
a  petition  in  bankruptcy  was  filed  against  Solinger,  whereon  he 
was  adjudged  a  bankrupt  on  the  17th  of  January.  The  plaintiff 
was  chosen  assignee  in  bankruptcy,  and  an  assignment  was  made  to 
him  by  the  register*  on  the  16th  of  February  following.  The 
plaintiff  in  his  bill  claims  that  he  has  a  title  to  the  property  which 
was  embraced  in  the  assignment  to  Mayer,  superior  to  the  claims  of 
Mayer  and  of  Moore,  Tingue  &;  Co.  and  of  the  sheriff;  that  the 
assignment  to  Mayer  was  made  in  fraud  of  the  bankruptcy  Act ; 
and  that  the  property  or  its  proceeds  ought  to  go  to  the  plaintiff,  as 
assignee  in  bankruptcy,  free  and  clear  of  the  claims  of  all  the 
defendants. 

Mayer,  in  his  answer,  expresses  his  willingness  to  relinquish  his 
trust,  in  favor  of  the  plaintiff,  on  being  repaid  his  disbursements  for 
counsel  fees  and  other  expenses  in  administering  his  trust,  and  his 
commissions  thereunder.  Moore,  Tingue  &  Co.,  in  their  answer^ 
insist  upon  their  right  to  have  the  property  applied  on  their  execu- 
tion as  against  Mayer  and  the  plaintiff.  The  sheriff,  in  his  answer, 
insists  on  his  claim  to  the  property  under  a  lien  acquired  by  virtue 
of  a  levy  thereon  under  said  execution. 

The  assignment  to  Mayer  must  be  held  to  have  been  invalid  as 
aguinst  the  rights  of  the  plaintiff  under  the  bankruptcy  Act, 
although  it  was  an  assignment  in  trust  for  creditors  without  prefer- 
ence. It  was  made  when  Solinger  was  insolvent,  and  it  had  the 
necessary  result  of  preventing  the  property  from  coming  to  any 
assignee  in  bankruptcy  of  Solinger  who  should  be  appointed,  and 
of  preventing  such  property  from  being  distributed  under  the  bank- 
ruptcy Act  in  any  proceedings  in  bankruptcy  instituted  against 
Solinger,  and,  therefore,  it  must  be  held  to  have  been  made  by  Sol- 
inger with  such  view,  inasmuch  as  it  was  made  by  his  afiirmative 
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action  and  could  not  have  been  made  without  such  action.  Majer 
had  reasonable  cause  to  believe  Solinger  to  be  insolvent,  and  must 
be  held  to  have  known  that  Solinger  made  the  assignment  with 
such  view,  because  he  must  be  held  to  the  knowledge  that  the  mak- 
ing of  the  assignment  would  have  the  necessary  result  above  men- 
tioned. The  assignment  was  made  within  three  months  before  the 
filing  of  the  petition  in  bankruptcy  against  Solinger.  The  question 
whether  a  general  assignment  in  trust  for  croditors,  without  prefer- 
ences, under  a  State  law,  is  void  under  the  baiikruptcy  Act,  is 
elaborately  discussed  by  Judge  Emmons  in  the  recent  case  of  The 
Olobe  Ins,  Co,  v.  The  Cleveland  Ins,  Co.  (14  Nat,  Bkcy,  Reg.^ 
811),  in  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio,  and  the  decision  is  that  it  is  void.  That  has 
always  been  the  law  in  this  Circuit. 

The  assignment  to  Mayer  being  set  aside,  the  question  arises  as 
to  whether  the  property  is  subject  to  a'  lien  under  the  execution  in 
fikvor  of  Moore,  Tingue  &;  Co.,  as  against  the  assignee  in  bank- 
.  ruptcy.  There  is  nothing  to  impeach  the  validity  of  the  judgment 
and  execution.  Under  the  law  as  settled  in  the  case  of  Wilson  v. 
The  CUy  Bank  (17  Wallace^  473),  it  is  not  to  be  inferred  from 
the  mere  fact  that  a  debtor  remains  passive  and  suffers  a  judgment 
to  be  obtained  against  him  and  an  execution  thereon  to  be  levied 
on  his  propel  ty,  that  he  has  any  view  therein  to  thereby  give  a 
preference  to  the  creditor  obtaining  the  judgment  and  issuing  the 
execution  and  causing  the  property  to  be  taken  thereunder.  If 
there  be  nothmg  more  than  such  passive  non-resistance  by  the 
debtor,  there  is  nothing  inhibited  by  the  bankruptcy  Act,  however 
much  the  creditor  may  have  intended  to  secure  a  preference  over 
other  creditors  in  the  case  of  a  debtor  known  to  him  to  be  insolvent, 
and  however  successful  he  may  have  been  in  securing  such  prefer- 
ence. 

On  the  same  day  on  which  the  execution  was  delivered  to  the 
sheriff,  the  4th  of  January,  a  deputy  of  the  sheriff  went  with  the 
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Execution  to  the  store  of  Solinger,  in  which  was  the  property  which 
had  been  assigned  to  Mayer,  and  of  which  Mayer  then  had  posses- 
sion, and,  finding  it  shut  op  and  locked,  endeavored  in  yain  to  effect 
an  entrance  into  it.  He  then  obtained  a  ladder  and,  by  the  use  of 
that,  looked  through  an  open  fan  window  over  the  door,  into  the 
store,  there  being  no  person  inside,  and  saw  that  there  were  goods 
there,  and  then  made  a  memorandum  on  the  back  of  the  execution, 
in  pencil,  in  these  words:  ^'jTan'y  4th,  levied nipon  stock  and  fix- 
tures at  828  Bleecker  St,"  that  being  the  store  in  question. 
From  the  4th  of  January  to  the  7th,  some  one  acting  for  the 
sheriff  watched  the  store,  on  the  outside,  to  see  that  no  goods  were 
removed,  and,  on  the  7th,  the  sheriff,  having  received  a  bond  of 
indemnity  from  the  judgment  creditors,  broke  into  the  store  and 
took  possession  of  the  goods. 

It  is  contended,  for  the  plaintiff,  that  no  lien  could  be  or  was 
obtained  by  Moore,  Tingue  &;  Co.,  under  their  execution,  because 
the  goods  had  ceased  to  be  the  property  of  Solinger,  and  the  title' 
to  them,  subject  to  be  defeated  under  the  bankruptcy  Act,  had 
passed  to  Mayer,  by  a  valid  assignment,  before  the  execution  was 
issued,  and  that  then  the  proceedings  in  bankruptcy  intervened,  so 
that  the  execution  never  became  operative  against  the  goods,  and 
that,  when  the  assignment  is  set  aside,  the  goods  must  pass  to  the 
plaintiff  free  from  any  lien  or  claim  under  the  execution.  This* 
view  is  not  sound.  When  the  assignment  is  set  aside,  it  becomes 
void  fi^m  the  time  it  was  made,  as  against  all  pers6ns  who,  after 
the  time  it  was  made,  took  steps  to  acquire  rights  against  the  prop- 
erty embraced  in  it,  as  still  the  property  of  Solinger,  and  who,  but 
for  the  obstruction  of  the  assignment,  would  have  secured  and  en- 
joyed such  rights  free  from  any  obstruction.  Such  rights  arrange 
themselves  in  order  according  to  their  priorities  in  point  of  time. 
This  principle  applies  equally  to  rights  under  the  bankruptcy  Act 
and  to  rights  under  the  State  laws.  Nor  is  this  principle  inconsis- 
tent with  the  other  principle,  that,  if  the  assignment  is  valid  except 
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as  made  invalid  bjr  some  provision  of  the  bankmptcj  Act,  all  acts 
done  under  it  in  good  faith  and  witboat  notice  that  proceedings  in 
bankraptcy  have  been  taken,  are  to  bf  upheld. 

As  between  Moore,  Tingne  k  Co.  and  Solinger,  the  execution 
of  the  former  bound  the  goods  of  the  latter  trom  the  time  the  execu- 
tion was  placed  in  the  hands  of  the  sheriff.  The  assignee  in  bank- 
ruptcy acquired  no  rights,  in  that  reepect,  as  against  Moore,  Tingue 
k  Co.,  which  Solinger  did  not  possess.  The  assignee  in  bankruptcy 
does  not  occupy  the  position  of  a  bona  fide  purchaser.  But,  even 
if  he  did,  I  think  what  was  done  by  the  sheriff's  deputy  on  the  4th 
of  January,  in  respect  of  the  goods,  constituted  an  actual  levy  on 
theuL  As  the  rights  of  the  assignee  in  bankruptcy  relate  back  only 
to  the  5th  of  January,  when  the  petition  in  bankruptcy  was  filed, 
it  follows  that  the  goods  were  subject  to  the  lien  of  the  execution 
when  that  petition  was  filed,  and  that  such  lien  has  precedence  of 
the  claim  of  the  plaintiff. 

After  this  suit  was  brought,  a  receiver  of  the  goods  in  question 
was  appointed  in  it  by  this  Court,  and  the  goods  were  delivered  by 
the  sheriff  to  the  receiver,  and  the  receiver,  by  order  of  this  Court, 
sold  them  at  public  auction.  The  net  proceeds,  $3,783.93,  are 
now  in  this  Court  to  the  credit  of  this  suit. 

The  sheriff  claims  to  be  paid  the  sum  of  $246.66  for  poundage, 
levy  fees  and  keeper's  fees.  This  amount  does  not  seem  to  be 
objected  to  by  any  of  the  parties,  but,  if  it  is,  it  may  be  further 
inquired  into.  Otherwise  it  will  be  allowed,  and  the  sheriff  will  be 
allowed  his  costs  of  this  suit,  to  be  paid  out  of  the  fund. 

Mayer  was  in  possession  of  the  goods  for  ten  days.  Then  the 
sheriff  took  them  firom  him.  Mayer  will  be  allowed  the  disburse- 
ments he  made  before  the  sheriff  took  the  goods,  $147.50,  and  the 
sum  of  $300  to  cover  his  own  services  and  those  of  his  counsel. 
As  between  Mayer  and  the  plamtiff,  no  costs  of  this  suit  are 
allowed  to  either  as  against  the  other. 


DECEMBER,  1876.  685 


In  the  Matter  of  Frederick  Schuchardt  and  Lawrence  Wells,  Bankrapts. 


The  costs  of  Moore,  Tingae  &  Co.  in  this  suit  will  be  paid  out 
of  the  fund,  and  so  will  the  costs  of  the  plaintiff.  The  amount  of 
the  judgment  of  Moore,  Tingue  &  Co.,  with  interest,  will  be  paid, 
and  the  remainder  of  the  fund,  after  the  above-named  payments  are 
made,  will  be  paid  to  the  plaintifi^  to  be  held  and  administered  bj 
him  as  assignee  in  bankruptcy. 

Dunne  ^  Carr,  for  the  plaintiff. 

A.  Blumensteil,  for  Mayer. 

/.  £*.  Smith,  for  the  Sheriff. 

J.  JET.  Hull,  for  Moore,  Tingue  k  Co. 
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Stkiking  out  Claim. — Individual  .  Estate. — Keprbsbntations  by  Pabt- 

mtR  AS  TO  SOLVBNOY  OF  FiBM. — DAMAGES     FOB    ToBT  NOT  PbOVABLE. 

8.  &  Co.  I  having  been  adjudged  bankrupts,  a  claim  was  proved  by  A.  against 
the  individual  estate  of  S.,  which  estate  was  sufficient  for  the  payment  of 
individual  liabilities.  The  claim  was  for  the  amount  of  a  note  made  by 
8.  &  Co.  It  was  insisted  by  A.,  that,  about  two  months  before  the  failure 
of  the  firm  of  8.  &  Co.,  he  was  told  by  8.  that  the  firm  of  8.  &  Co.  were 
doing  a  safe  and  legitimate  business  and  were  easy,  financially,  and  abund- 
antly able  to  meet  all  their  obligations,  and  that,  on  the  strength  of  those 
representations,  he  discounted  the  note  in  question.  On  a  re-examination 
of  the  claim,  it  appeared  that  the  conversation  between  8.  and  A.  (of  which 
8.  testified  that  he  had  no  memory  whatever)  was  on  a  casual  meeting  of 
the  two  in  an  omnibus;  that,  after  the  conversation,  A.  sent  to  B.  &  Co., 
note-brokers,  to  whom  he  had  previously  said  that  he  would  not  buy  any 
more  of  S.'s  paper,  to  know  if  they  had  any  of  8.'s  paper ;  that  B.  &  Co. 
said  they  would  get  some,  and  they  went  to  8.  &  Co.  and  bought  from  them 
the  note  in  question,  and  sold  it  on  the  same  day  to  A : 
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AU,   That  A.  ooold  baye  no  d^m  against  S.,  indiyidoally,  except  a  daim 

for  deceit :     . 
That  there  was  no  allegation  in  the  proof  of  debt,  and  no  proof  in  the  evidence, 

of  an  intention  on  the  part  of  8.  to  deceive  A.,  or  that  he  did  not  believe 

that  what  he  said  to  A«  was  true ; 
That,  moreover,  the  daim  set  up  was  a  claim  for  damages  for  a  tort,  and  was 

not  provable  in  bankruptcy,  though,  if  it  had  been  put  in  Judgment  against 

8.,  that  Judgment  might  have  been  proved: 
That  the  proof  of  debt,  therefore,  must  be  expunged. 

Blatchfobd,  J.  On  the  27th  of  May,  1876,  John  T.  Agneir, 
one  of  the  firm  of  William  Agnew  &  Sons,  made  oath  to  and  filed, 
on  behalf  of  said  firm  a  proof,  of  debt  against  the  individual  estate 
of  Frederick  Schuchardt,  one  of  the  bankrupts,  for  the  sum  of  $25,- 
000,  with  interest  firom  November  9th,  1875.  The  proof  states 
that  the  indebtedness  is  upon  a  promissory  note  made  by  the  bank- 
rupts, Frederick  Schuchardt  and  Lawrenoe  Wells  and  one  Edward 
L.  Wells,  in  their  firm  name  of  Frederic]^  SchucLardt  k  Sons, 
dated  New  Tork,  July  6th,  1875,  for  the  sum  of  $25,000,  payable 

• 

four  months  after  date  to  the  order  of  themselves.  It  is  not  stated, 
nor  does  it  appear  by  the  proceedings,  that  the  note  was  endorsed  by 
Frederick  Schuchardt  k  Sons,  but  it  will  be  assumed  that  it  was. 
It  is  not  claimed  that  the  note  was  endorsed  by  Frederick  Schuchardt 
individually,  but  the  proof  of  debt  contains  the  following  statement, 
as  making  out  the  claim  that  Frederick  Schuchardt  individually  is 
indebted  to  William  Agnew  &  Sons,  upon  said  note,  in  the  amount 
thereof,  with  interest  from  its  maturity :  '*And  this  deponent  further 
says,  that  he  has  known  for  many  years  last  past  said  Frederick 
Schuchardt,  one  of  said  bankrupts,  who  was,  during  the  summer  of 
1 875,  engaged  in  business  at  No.  40,  Exchange  Place,  in  the  city 
of  New  York,  with  his  co-partners,  the  bankrupt  Lawrence  Wells 
and  one  Edward  L.  Wells,  under  the  firm  name  of  Frederick 
Schuchardt  k  Sons ;  that,  on  or  about  the  17th  day  of  July,  1875, 
this  deponent  met  the  said  Frederick  Schuchardt  and  had  a  conver- 
sation with   him   in  reference  to  the  business  of  his  said  firm  of 
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Frederick  Schuchardt  k  Sods  ;  that,  in  reply  to  deponent's  inquiries, 
the  said  Frederick  Schuchardt  stated  and  represented  to  this  de- 
ponent that  his  firm  was  doing  but  little  business,  and  that  on  a 
yerj  cautious,  careful  basis ;  that,  he,  Schuchardt,  was  going  to  the 
Profile  House,  White  Mountains,  where  he  intended  to  remain  until 
the  1st  of  September,  1875  ;  that  deponent  is  unable  to  give  the 
exact  language  of  the  said  conversation,  but  the  substance  of  it  was, 
that  Mr.  Schuchardt  represented   that  his  said  firm  of  Frederick 
Schuchardt  &  Sons  were  doing  a  careful  business  and  were  easy, 
financially,  and  abundantly  able  to  meet  all  their  obligations,  and 
that  they  had  a  large  capital  and  were  doing  a  safe  and  legitimate 
business ;  that,  on  the  strength  of  said  statements,  and  relying  upon 
said  representations  to  be  true,  and  not  otherwise,  this  deponent 
thereupon,  and  on  behalf  of  his  said  firm,  discounted  for  cash,  at 
the  rate  of  five  per  cent  per  annum,  said  promissory  note  of  $25,- 
000  made  by  said  firm  of  Frederick  Schuchardt  Sl  Sons ;  and  this 
deponent  charges  that,  at  the  time  said  representations  were  made, 
and  at  the  time  said  promissory  note  was  made,  and  for  a  long  time 
prior  thereto,  said  baokrupts  and  said  firm  were  hopelessly  insolvent 
and  unable  to  pay  their  debts ;  that,  long  before  the  maturity  of 
said  note  and  on  or  about  the  11th  day  of  September,  1875,  said 
bankrupts  and  the  said  firm  failed  in  business,  and  the  said  note 
has  never  been  paid,  nor  any  part  thereof;  that  said  ncte  was  dis- 
counted on  the  good  faith  of  said  representations,  and  on  the  per- 
sonal  credit  of  said  Schuchardt;  and   this  deponent  and  his  said 
firm  insist  that  his  claim  and  demand  be  declared  to  be  a  charge 
against  the  individual  estate  of  said  bankrupt,  Frederick  Schuch- 
ardt."    The  assignee  in  bankruptcy,  on  the  7th  of  June,  1876, 
petitioned  for  a  re-examination  of  said  proof  of  debt,  alleging,  in  his 
petition,  that  ^Trederick  Schuchardt  is  not  individually  liable  for 
.  the  payment  of  said  note,  as  regards  his  individual  estate  in  bank- 
ruptcy, but    that  said  note  is  an  indebtedness  of  the  firm  of 
Frederick  Schuchardt  k  Sons,  bankrupts,  and  that  the  estate  of 
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along ;  that  he  did  not  say  anything  to  him  about  the  ramor  that  he 
was  putting  his  paper  on  the  street  for  sale;  that  he  did  not  give 
him  any  reason  for  asking  him  about  his  firm;  and  that  Mr.  Schu- 
chardt  said  nothing  about  their  capital  or  about  their  speculations. 

It  appears,  by  the  evidence,  that  at  one  time  Mr.  Agnew  had 
stated  to  the  firm  of  0.  M.  Sogart  &  Co.,  note-brokers,  that  he  was 
not  going  to  buy  any  more  of  Schuchardt's  paper.  After  the  con- 
versation in  the  omnibus,  Mr.  Agnew  sent  to  0.  M.  Sogart  k  Oo., 
to  know  if  they  had  any  of  Schuchardt's  paper.  Bogart  k  Co. 
replied  that  they  would  go  and  get  some,  and  they  went  to  Schu- 
chardt  &  Sons,  and  purchased  for  themselves,  directly  firom  Schu- 
chardt  &  Sons,  the  note  in  question,  on  the  17th  of  July,  1875,  and 
sold  it  on  the  same  day  to  Mr.  Agnew. 

Mr.  Schuchardt  has  been  examined  as  a  witness  in  the  matter. 
He  testifies,  that  he  left  New  Tork  on  the  2d  of  July,  1875,  for  the 
Profile  House,  and  whs  absent  from  New  Tork  continuously  until 
the  18tb  of  August,  1875 ;  that  he  did  not  know  of  the  insolvency 
of  his  firm  before  he  so  left  New  York  ;  that,  at  the  time  he  so  left 
New  York,  he  was  himself  a  creditor  of  his  firm  and  held  its  promis- 
sory notes  to  the  amount  of  $65,000.  purchased  by  him  as  an  invest- 
ment of  his  individual  funds,  directly  from  the  firm,  in  March,  1875, 
and  May,  1875,  at  the  rate  of  six  per  cent  per  annum,  and  the 
earliest  of  which  would  mature  on  the  11th  of  September,  1875; 
and  that  he  had  no  idea  of  any  trouble  in  his  firm  until  the  17th  of 
,  August,  1875.     He  says  that  he  has  no  recollection  of  any  conver- 
sation with  Mr.  Agnew.  prior  to  his  leaving  for  the  White  Moun- 
tains, or  of  meeting  him  in  an  omnibus  in  June  or  July,  1875,  or  of 
seeing  him  in  1875,  except  meeting  him  in  the  street  in  May  or 
June,  1875,  and  bowing  to  him  and  receiving  a  bow  in  return,  with- 
out any  conversation  passing ;  that  the  failure  of  his  firm  took  place 
on  the  11th  of  September,  1875 ;  that  he  has  no  recollection  of 
having  had  any  conversation  with  Mr.  Agnew,  or  with  any  other 
person,  regarding  the  finances  of  his  firm,  prior  to  his  so  leaving 
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New  York  on  the  2d  of  Jalj,  or  of  having  had  tnj  inqairies  made 
of  him  regarding  the  finances  of  his  firm,  or  its  business  prospects, 
or  its  soundness ;  ihaLpeople  bad  not  been  in  the  habit  of  interro- 
gating him  about  the  financial  soundness  of  his  firm ;  that,  to  his 
recollection,  no  one  had  done  so ;  that  he  would  have  considered  it 
an  oflence  up  to  the  time  he  went  to  the  Profile  House  in  July ; 
and^that  he^oonsidered  himself  a  rich  man.  It  is  claimed  that  the 
evidence  shows  that  the  firm  was  not  solvent  in  May  and  June, 
1875.  On  that  subject  Mr.  Schuchardt  testifies  that  the  firm  may 
not  then  have  been  able  to  pay  everything  on  demand  without 
realizing  its  assets,  but  that,  at  the  time  of  its  suspen8i<»i  oa  the 
11th  of  September,  he  considered  it  able  to  pay  one  hundred  cents 
on  the  dollar,  if  proper  time  were  given ;  that,  firom  his  present 
knowledge  of  the  assets  and  liabilities  of  the  firm  in  July,  1875,  he 
thinks  it  was  solvent  and  able  to  pay  its  debts  on  the  Ist  of  July, 
1875 ;  and  that,  down  to  the  time  he  left  New  York  in  July,  his 
firm  met  its  liabilities  as  they  matured  and  he  then  considered  it 
solvent 

The  liabilities  of  the  firm  when  it  suspended  amounted  to  about 
$2,000,000.  Its  assets  are  not  sufficient  to  pay  its  liabilities.  Up 
to  the  time  of  their  fiiilure  the  bankrupts  were  bankers  in  the  city 
of  New  York.  The  individual  assets  of  Frederick  Schuchardt  are 
more  than  sufficient  to  pay  his  individual  liabilities. 

It  is  not  alleged  in  the  proof  of  debt  that  Mr.  Schuchardt  did 
not,  at  the  time  he  made  the  alleged  statements  taMr.  Agncw, « 
believe  them  to  be  true,  or  that  he  knew  or  believed  them  or  any  of 
them  to  be  untrue,  or  that  he  made  them  for  the  purpose  of  mis- 
leading or  deceiving  Mr.  Agnew.  It  is  not  alleged  that  he  knew 
why  Mr.  Agnew  sought  the  information ;  or  that  he  knew  Mr. 
Agnew  had  heard  rumors  about  the  firm's  making  paper  to  sell ;  or 
that  he  knew  there  were  such  rumors ;  or  that,  in  fiict,  the  firm 
had  made  any  paper  to  sell ;  or  that  he  knew  Mr.  Agnew  bad  pre- 
viously resolved  not  to  buy  any  more  of  the  Schuchardt  paper ;  or 


DECEMBER,  1876.  591 


In  the  Matter  of  Frederick  Schuchardt  and  Lawrence  Wells,  Bankrupts. 

that  he  knew  Mr.  Agnew  was  inquiring  with  anj  yiew  to  df  termin- 
ing  whether  such  resolve  should  be  altered.  In  the  proof  of  debt, 
Mr.  Agnew  states  that  Mr.  Schuchardt  said  that  the  firm  had  a 
large  capital,  but  in  his  testimony  he  does  not  saj  that  Mr.  Schu- 
chardt made  that  statement.  It  is  not  shown  that  the  firm  were  not 
at  the  time  of  the  conversation  doing  a  careful  business,  or  that  it 
was  not  true  that  thej  were  then  not  doing  much  business,  or  that 
thej  were  not  conservative,  or  that  thej  had  not  at  that  time  reduc- 
ed their  obligations,  or  that  thej  were  not  then  abundantly  able  to 
meet  all  their  obligations  which  were  then  outstanding,  or  that  they 
were  not  then  financially  comfortable,  or  that  they  did  not  then 
have  a  large  capital,  or  that  they  were  not  then  doing  a  safe  and 
legitimate  business.  It  is  not  shown  that  at  that  time  they  w;ere 
insolvent  or  unable  to  pay  their  debts.  They  went  on,  so  far  as 
appears,  transacting  their  usqjtl  business  and  meeting  all  their 
obligations  punctually,  until  the  11th  of  September  following,  and 
it  is  not  shown  that  there  was  any  suspicion  of  embarrassment  until 
the  17th  of  August. 

Assuming  that  the  conversation  occurred  as  stated  by  Mr. 
Agnew,  it  is  established  by  the  evidence  that  it  occurred  before  the 
2d  of  July.  After  that,  Mr.  Agnew  buys  this  note,  one  not  made 
before  that  time,  but  one  made  after  the  conversation.  He  does  not 
buy  it  from  Schuchardt  &  Sons,  nor  does  he  deal  with  them  at  all 
or  pay  them  any  money.  He  buys  it  from  Bpgart  &  Co.,  who 
owned  it.     ^ 

On  the  facts  alleged  in  the  proof  of  debt  no  cause  of  action  for 
deceit  arises  m  favor  of  Agnew  &  Sons  against  Mr.  Schuchardt 
The  cause  of  action  which  will  give  them  a  claim  against  Mr.  Schu- 
chardt individually  must  be  one  for  deceit,  or  else  none  at  all.  The 
gist  of  an  action  for  deceit  must  be  that  Mr.  Schuchardt  intended 
to  deceive  Mr.  Agnew  in  what  he  said,  and  intended  to  commit  a 
fraud,  and  did  not  believe  that  what  he  said  was  true.  No  such 
thing  is  alleged  in  the  proof  of  debt  or  proved  in  the  evidence. 


'Z* M     '^ 


— ^  1  ^^xasirxs  ami  Zjkrw^xvoB  WeDs,  BftDknipts. 
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agaiiiBt  Mr.  Schuchardt  The  action  would  be  for  deceit,  for  a 
tort,  and  would  sound  in  damages,  and  they  would  not  be  dam- 
ages arising  out  of  a  contract  or  promise.  The  claim,  therefore,  is 
not  a  provable  one. 

The  proof  of  debt  must  be  expunged. 

F.  E.  Brawn,  for  the  creditors. 
Carter  6r  Eaton,  for  the  assignee. 
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Pbacticb  ni  AxDcnuLTT.— ExcBPnoKB  TO  RuLoroe  of  ComaasioirxB. 

Ob]«cUona  Uken  to  Uie  rulings  of  a  commissioner,  as  to  the  admission  of 
tTidence  In  the  oourae  of  a  reference  to  ascertain  damages,  may  be  brou^ 
up  for  reTiew  on  exceptions,  after  the  report  is  made,  or,  if  necessary, 
mnj  be  brought  up  on  a  certificate  of  the  commissioner  pending  the  refer. 
tnce. 

The  ease  of  The  Transit  (4  B^nedia  188)  criticised. 

BlKlDlCT,  J.  A  question  of  practice  has  been  raised  in  this 
Cisa  which  I  supposed  to  have  been  long  considered  settled.  It  is, 
whether  upon  a  reference  in  an  Admiralty  cause  to  a  commissioner 
to  ascertain  the  amount  of  the  damages  to  which  a  party  has 
become  entitl.d  by  an  interlocutory  decree,  it  is  competent  for  the 
commissioner  to  rule  upon  objections  taken  to  the  admission  of  tes- 
timony upon  the  ground  of  irrelevancy,  and  whether  such  rulings 
can  be  brought  up  for  review  on  exceptions  after  the  report  is  made. 

Gases  may  arise  where  it  is  proper  to  take  the  opinion  of  the 
Court  as  to  the  correctness  of  a  ruling  of  the  commissioner  at  the 
time  of  the  objection,  as  for  instance  when  the  commissioner  excludes 
evidence  offered  to  be  given  by  a  witness  about  to  go  to  sea  or  when 
the  testimony  may  be  lost  if  not  then  taken.  In  such  a  case  an 
immediate  decision  of  the  Court  may  be  obtained  by  means  of  a 
certificate  of  the  commissioner  as  to  his  ruling.  But  here  no  facts 
are  stated  showing  any  necessity  for  taking  the  opinion  of  the 
Court  upon  a  certificate  of  the  ruling  that  is  objected  to.  In  the 
absence  of  any  such  facts  the  proper  practice  is  for  the  commis- 
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sioner  to  proceed  to  a  report,  which,  with  the  evidence  and  the  rul- 
ings of  the  commissioner  upon  the  objections  taken  to  the  admission 
of  evidence,  can  be  brought  before  the  Court  upon  proper  exceptions 
taken  to  the  conclusions  of  the  report  and  to  such  rulings  of  the 
commissioner  as  were  objected  to  at  the  time.  Tn  this  way  the 
reference  can  proceed  to  a  termination  without  delay  being  caused 
by  objection  to  testimony,  and  so  the  cause  have  dispatch  without 
injustice.  This  course  has  often  been  pursued.  To  hold  that  every 
objection  to  evidence  taken  before  the  commissioner  has  the  effect 
to  stop  the  reference  and  transfer  the  cause  into  court,  to  await  the 
determination  of  the  Court  upon  the  objection  taken,  would  go  &r 
to  render  such  references  a  means  of  delaying,  instead  of  furthering, 
the  disposition  of  the  cause. 

The  case  decided  by  Judge  Blatchford  (7%e  TransU^  4  Ben. 
138),  to  which  reference  is  made,  I  do  not  consider  to  be  in  point. 
In  that  case  the  exceptions  appear  to  have  been  to  the  report  alone 
and  exceptions  to  the  rulings  as  to  the  admission  of  evidence  do 
not  appear  to  have  been  taken  at  the  time.  If  it  was  intended  to 
decide  that  the  correctness  of  the  commissioner's  rulings  upon  evi* 
dence  could  in  no  case  be  examined  into  after  report  made,  I  can 
not  agree  with  it  The  following  cases  show  a  different  rule: 
The  CommaudeMu' Chief,  1  WaU.  44;  The  Trial,  Blatchford 
^  £Z.  94;  Holmes  v.  Dodge,  1  Abb,  Ad.  61. 

The  order  must  be  to  the  commissioner  to  proceed  with  the  ref- 
erence in  accordance  with  the  practice  here  indicated. 

For  libellant,  Scudder  ^  Carter, 

For  claimant,  Bcebe,  Wilcox  ^  Hobbs. 
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INDEX. 


A 

ADJUDICATION. 

1.  An  adjudication  in  bankruptcy  is 
a  judgment  and  is  as  effective  as 
any  other  judgment  to  cure  irreg- 
ularities in  practice  which  do  not 
touch  the  jurisdiction  of  the  Court. 
OetohtlPs  (Jaw,  256 

3.  The  fact  that  debtors  gave  their 
aid  to  the  signing,  presenting  and 
filing  of  a  petition  in  bankruptcy 
against  them  by  soliciting  some  of 
the  creditors  to  join  in  it,  and  the 
fact  that  the  debtors  might  be 
able  to  obtain  a  discharge  in  the 
proceedings  without  paying  any 
percentage  on  their  debts  or  prov. 
mg  the  assent  of  creditors,  and  the 
fact  that  both  creditors  and  debt- 
ors failed  to  file  any  petition  in 
bankruptcy  till  the  present  one 
was  filed,  and  that,  by  reason  of 
this  delay,  certain  transfers  which 
might  have  been  attacked  could 
not  now  be  attacked,  furnish  no 
ground  for  setting  aside  the  adju- 
dication. Duncan  et  al,  *$  Case,  865 

See  COKPOBATION,  1. 

Fkaud,  1. 

DlSOHARGB,  3. 

Jurisdiction,  7. 
mobtgage,  1. 

AQENT. 

The  bookkeeper  of  a  bankrupt  was 
employed  to  obtain  the  asi^nt  of 
creditors  to  a  proposal  for  con)  po- 
sition ;  he  paid  money  to  one  cred- 
itor and  made  an  offer  of  money  to 
induce  another  to  assent  to  the  pro- 


^  Heldy  That  the  bankrupt  was 
chargeable  with  what  .the  book- 
keeper had  done  without  having 
had  actual  knowledge  thereoL 
BenneU  di  Smith.' s  Com,  661 

AGREEMENT. 
See  Bill  of  Lading,  1. 

APPROPRIATION  aF  FUND. 

F.,  one  of  the  firm  of  F.  D.  &  Co., 
endorsed  paper  of  the  firm  to  raise 
monev  for  the  firm,  and  pledged 
securities  belonging  to  himself,  as 
security  for  its  payment.  The 
firm  afterwards  became  bankrupt. 
After  the  adjudication  in  bank- 
ruptcy, the  holders  of  the  paper 
sold  the  securities  then  pledged, 
and  realized  on  the  sale  $18,381, 
being  $lt)4  more  than  the  amount 
due  on  the  notes.  The  individual 
estate  of  F.  proved  insufficient  to 
pay  his  individual  debts,  and  the 
individual  creditors  insisted  that 
the  amount  realized  from  the  se- 
curities thus  sold  should  be  appro- 
priated from  the  fund  belonging  to 
the  joint  estate,  to  that  of  the  sep- 
arate estate : 

Heldy  That,  where  there  are  two 
classes  of  creditors  having  a  com- 
mon debtor,  who  has  several  funds, 
and  one  class  of  creditors  can  re- 
sort to  all  of  them,  while  the  other 
can  resort  to  only  part  of  them, 
the  former  shall  take  payment  out 
of  the  fund  to  which  they  can  re- 
sort exclusively,  so  that  both  class- 
es may  be  protected;  and  if  the 
former  resort  to  the  fund  common 
to  both  classes,  to  the  loss  of  the 
latter,  the  latter  are  entitled  to  be 
substituted  in  place  of  the  former, 
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attorney  at  law  makes  no  differ- 
LiiCc.  Sluldaur^  Ilall  and  Coburn'8 
Case,  65 

At  the  time  an  assignee  in  hank- 
rtiptcy  was  elected,  suits  were 
l^'nding  against  the  bankrupts,  in 
lAhirh  suits  counsel  employed  by 
ihi;  bankrupts  had  rendered  ser- 
vices. Such  counsel  afterwards 
presented  to  the  assignee,  to  be 
paid  out  ol  the  estate,  a  bill  for  ser- 
vices, which  the  assignee  paid,  and 
he  claimed  to  be  allowed  for  the 
amount  in  his  accounts  as  assignee. 
All  the  services  were  either  ren- 
dered before  the  assignee  was 
eltcled,  or  it  did  not  appear  that 
they  were  rendered  under  employ- 
ment by  the  assignee  : 

Ileld,  That,  under  General  Or- 
der Ko.  30,  no  allowance  could  be 
made  to  the  assignee  for  the  fees  of 
counsel  for  the  services  in  question, 
although  such  services  were  more 
or  less  beneficial  to  the  creditors 
and  the  assignee,  and  were  eervices 
proper  and  necessary  to  be  render- 
ed, on  the  procurement  of  the 
bankrupts.  Hamberger  cfe  Frank- 
tVft  Case,  189 

A  resale  was  ordered  by  the  bank- 
ruptcy Court  of  two  boilers,  cover- 
ed by  a  mortgage,  which  had  been 
sold  by  the  assignee,  on  payment 
of  expenses  by  the  mortgagee: 

Held^  That  the  assignee "  could 
not  be  allowed  the  expenses  of  an 
attempted  sale  before  the  actual 
sale,  nor  of  painting  and  cleaning 
the  boilers,  nor  for  moving  the 
boilers  after  a  stay  of  proceedings 
had  been  ordered  by  the  Court,  nor 
for  storage  made  necessary  by  such 
removal,  nor  for  services  of' coun- 
sel in  opposing  the  resale  which 
was  manifestly  for  the  interest  of 
the  estate,  nor  for  auctioneer's  fees, 
the  employment  of  an  auctioneer 
having  been  objected  to  by  the 
mortgagee,  and  n©  approval  of  that 
expense  having  been  obtained  from 
the  Court : 

That  he  might  be  allowed  for 
services  of  counsel  to  see  that  the 
estate  was  protected  from  loss  in 
the  order  for  resale.    Collin^  Case, 
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4.  It  is  not  necessary,  in  order  to 
enable  an  assignee  in  bnukraptcy 
to  recover  back  property  conveyed 
in  fraud  of  the  bankruptcy  Act, 
that  such  assignee  should  repre- 
sent a  creditor 'who  was  at  the  time 
of  the  adjudication  enabled,  by  the 
fact  of  his  having  recovered  a  judg- 
ment aeainst  the  bankrupt,  to  take 
proceedings  to  set  aside  such  con- 
veyance. Buncan  et  aL*s  Case,  865 

See  Bakkbuptcy,  9,  10. 

JUDOHSNT,  I. 
XOTAKT  PrBLIO,  1. 

Pbaotioe  in  Equitt,  8. 


See  AesioNER,  1,  8. 

Pkaotioe  (Bankruptcy,)  13 

KSSALK. 

/ 
AUDITOR. 

A  marshaFs  bill  of  costs  had  been 
taxed  by  the  standing  auditor  of 
the  Court,  and  the  register  was  ap- 
plied to,  to  countersign  the  assign- 
ee's check  for  its  payment,  which 
he  declined  to  do : 

Held,  That  the  standing  auditor 
had  no  power  to  tax  the  bill,  and 
the  taxation  must  go  for  nothing. 
Eein's  Caee,  188 


ATTORNEY  AND  COUNSEL. 

1.  An  attorney  defended  for  the  debt- 
or a  suit  on  a  just  debt,  knowing 
that  the  debtor  was  insolvent,  and 
be  also  obtained,  as  attorney  for 
another  creditor,  a  judgment  by 
default  against  such  debtor  in  a 
Buitfbrought  later,  before  judgment 
could  be  obtained  in  the  prior  suit : 

JEeld,  That  the  attorney  had  rca 
Bonable  cause  to  believe  that  the 
debtor  intended  to  give  a  prefer- 
ence to  the  creditor  in  the  later 
suit,  and  his  knowledge  was  to  be 
imputed  to  his  client.  Wtght  v. 
Ifvxkno  and  Adee,  52 

2.  Creditors  opposing  the  discharge 
of  bankrupts  offered  to  call  as  a 
witness  the  counsel  Trho  appeared 
for  the  bankrupts,  but  he  declined 
to  be  sworn,  requesting  the  coun- 
sel for  the  creditors  to  state  what 
thcv  expected  to  prove  by  him, 
and  promising  to  admit  it,  if  it 
was  proper  to  do  so : 

Eeldj  That  the  counsel  must  be 
sworn  and  examined  as  a  witness. 
LelaruPs  Case,  204 

8.  There  is  no  legal  objection  to  the 
appearance,  by  counsel  who  has 
previously  acted  as  counsel  for  a 
bankrupt,  as  counsel  for  a  creditor 
whose  claim  is  under  re-examina- 
tion in  th^  bankruptcy  proceedings. 
Morffan'i  Oaae,  282 


AUCTION. 
See  Eyidxnox,  1. 

AUCTIONEER'S  FEES. 


See  Rbsalb. 


B 


BANK. 

A  stockholder  in  a  National  Bank 
demurred  to  a  complaint  of  the 
receiver  of  the  bank,  who  had  sued 
to  recover  the  amount  of  an  assess- 
ment,  laid  by  the  Comptroller  of 
the  Currency  upon  the  stockhold- 
ers, to  wind  up  the  affairs  of  the 
bank,  alleging  as  a  ground  of  de- 
murrer that  the  complaint  did  not 
show  that  the  assessment  was  need- 
ed by  the  receiver; 

Held,  That  the  decision  of  the 
U.  B.  Supreme  Court,  upon  this 
point,  in  the  case  of  Kennedy  v, 
Gibson  (8  Wall.  498),  that  as  to 
the  necessity  of  an  assessment  and 
its  amount  ''the  determination  of 
the  comptroller  is  conclusive, "was 
not  olntinr  dictum,  and  t^ierefore 
must  control  in  this  case,  and  the 
demurrer  must  be  overruled. 
Strong, Bteeiacr,  y.Sauthteorth,  881 

See  Bankbuptoy,  4,  6. 
rsceiveb,  1. 
Pledge.  • 
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ma^i^  wiUi  intent  to  delftj,  defnod 
ftiHl  hinder  his  creditorSL  The  cmlj 
evidexkce  offered,  to  prore  the  ftUe- 
^tiooft.  wftft  proof  oif  ft  stfttement 
by  the  hanknipc  himself  thfti  he 
hftd  so  9oM  the  goods,  it  being  ft 
pftrt  of  the  sftme  stfttemcnt  thst  he 
hftd  received  the  #5.000  wad  lost  it: 

Bfid,  Thftt,  if  the  flUtement  was  > 
good  to  prove  the  fact  ot  the  sale,  I 
it  ftlso  proved  the  fact  of  the  loss,  i 
and  tittt,  in  the  absence  of  9nj  I 
other  evidence,  no  ad  of  bank-  ! 
mptcy  was  established.  FroMk- 
frV<  Cam,  233 

4.  A.,  living  in  Sag  Harbor,  was  do- 
ing business  with  a  bank  in  New 
York.  On  January  6th,  1871,  there 


oftke 


if 
to 


tkal  day, 
mid 
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of  Janovj*  A.,  baviQ^ 
;  gave  the  nes- 
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agftinet  A.  on  Janoaiy  SI,  1871, 
aad  an  awagnfc  having  been  ap- 
pointed, he  brooi^  suit  against 
the  hank  to  recover  beck  the  fl,- 


IMdL  Thai  the  tnnsedion  was 
not  in  violalxNi  of  the  bankmptcy 
Act.  and  thai  the  bill  miMl  be  dis- 
misBed,  but  without  coats.  Fremek 
V.  The  Fim  JTatiamml  Bank  of 
Snt  Tort,  S48 

5.  On  Apgnst  1,  1870,  H.  deposited 
vrith  the  Central  Bank  of  Brookhm 
forodkctkm  a  check  for  #8,125. 
By  the  rales  of  the  bank,  he  was 
not  aUowed  to  draw  against  it  nn- 
til  the  bank  had  received  notice 
of  its  coOection.  The  bank  was* 
at  the  time,  insolvent ;  and,  before 
the  check  was  paid,  it  was  en  joined, 
by  the  order  <^  a  Court  erf  the  State 
of  New  York,  from  coUecthig,  re- 
cdving,  or  paying  moneys,  and  a 
receiver  was  appointed.  The  check 
was  afterwards  collected,  and  the 
proceeds  placed  among  the  moneys 
of  the  Central  Bank,  and,  on  the 
iq>pointment   of  an    assignee   in 
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bankruptcy  proceedings  which 
were  afterwards  taken,  they  passed 
with  those  moneys  into  the  hands 
of  such  assignee.  H.  commenced 
a  suit  in  a  State  Cou.t  against  the 
assignee,  and  obtained  a  judgment 
for  the  amount  of  the  check  with 
interest  and  costs.  He  afterwards 
presented  a  petition  to  the  Bank- 
ruptcy Court  for  an  order  that  the 
same  be  paid  to  him  by  the  assignee, 
and  proved  the  facts  above  stated : 
Heldf  That  the  check  never  be- 
came the  property  of  the  Central 
Bank,  and  that  H.  was  entitled  to 
the  proceeds  of  it,  and  that  the 
Court  would  grant  the  order  that 
the  assignee  pay  him  that  amount, 
but  would  not  order  tlie  payment 
of  the  costs  in  the  suit  in  the  State 
Court,  nor  of  interest  on  the 
amount  of  the  check,  the  loss  of 
which  was  the  result  of  his  misfor- 
tune in  having  his  property  min- 
gled with  the  funds  of  the  insol- 
vent bank,  and  of  his  delay  in  ap- 
plying to  the  Bankruptcy  Court  for 
reuef.    Haaen^  Petition^  809 

6.  A  petition  in  involuntary  bank- 
ruptcy was  filed  ag:ainst  the  firm  of 
D.  S.  &  Co.,  containing  the  proper 
averments  as  to  the  number  and 
amount  of  creditors.  It  was  ac- 
companied by  a  paper,  signed  and 
acknowledged  by  the  debtors,  ad- 
mitting that  the  petition  was  pre- 
sented by  the  requisite  nimiber  and 
amount  of  creditors,  and  that  the  > 
bankrupts  had  committed  the  acts 
of  bankruptcy  alleged,  and  con- 
senting to  an  adjudication.  It  was 
also  accompanied  by  an  affidavit  as 
to  the  amount  and  number  of  cred- 
itors. On  the  presentation  of  the 
petition,  an  order  of  adjudication 
was  made.  Thereafter,  creditors 
who  had  obtained  judgments  in 
the  State  Court  against  the  bank- 
rupts, which  they  were  seeking  to 
enforce  by  execution  and  levy,  or 
by  creditor's  suits,  applied  to  this 
Court  to  set  aside  the  adjudication, 
on  the  ground  that  the  petition  and 
accompanying  papers  did  not  show 
the  petition  to  be  the  petition  of 
creditors  to  one-third  of  the  amount 
of  the  debts,  but  did  show  that  it 


was  not  such ;  and  on  the  further 
ground  that  the  petition  could  be 
shown,  and  was  shown,  by  evi- 
dence outside  of  such  petition  and 
papers,  not  to  be  the  petition  of 
creditors  to  that  amount : 

Held,  That  there  was  an  allega- 
tion in  the  petition  that  the  requi- 
site number  and  amount  of  creditors 
had  petitioned,  which  was  not 
overborne  by  any  conflicting  facts 
appearing  in  it,  although,  by  a 
clerical  erro/,  the  amount  of  the 
debts  was  not  filled  in,  in  certain 
parts  of  the  petition  ; 

That  the  affidavit  accompanying 
the  petiton  was  no  part  of  the  peti- 
tion, but  was  evidence  of  the  good 
faith  of  the  admission  of  the  bank- 
rupts ;  and  that  any  inquiry  into 
the  truth  of  the  facts  set  forth  in  it, 
or  any  re-examination  of  the  fact 
adjudged  by  the  Court,  was  forbid- 
den, unless  fraud  or  bad  faith  were 
alleged ; 

That  there  was  no  evidence  of 
bad  faith  on  the  part  of  the  bank- 
rupts in  giving  the  admission. 
Dunean,   Sherman  A  Co,^8  Com, 

866 

7.  A  petition  in  bankruptcy  against  a 
firm,  naming  only  two  partners  of 
the  firm  and  omitting  the  third 
member,  cannot  be  amended  so  as 
to  make  the  third  member  a  party, 
after  all  the  testimony  has  been 
taken  and  the  cause  is  before  the 
Court  upon  hearing;  and  upon  a 
petition  so  defective,  the  firm  can- 
not be  adjudicated  bankrupts. 
PitVa  Case,  889 

8,  N.  &  Co.  filed  a  proof  of  claim  in 
the  bankruptcy  proceedings  of  K. 
&  Co. ,  on  a  bill  of  exchange  drawn 
by  K.  &  Co.  for  £800.  K.  &  Co. 
at  the  time  were  indebted  to  E.  & 
Co.,  in  a  balance  of  account  on  gold 
transactions,  amounting  to  $825b. 
A  dividend  was  afterwards  declar- 
ed in  the  l)ankruptcy  proceedings 
and  N.  &  Co.  received  their  divi- 
dend on  the  amount  of  the  bill  of 
exchange.  A  suit  being  then 
brought  by  the  trustees  of  the  bank- 
rupts against  N.  &  Co.  to  recover 
the  $8250,  N.   &  Co.  applied  to 
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value  of  the  premises,  uDdcr  the 
provisions  of  §  5075  of  the  Revised 
Statutes,  and  be  the  amount  to  be 
deducted  from  the  claim  of  the 
mortgagee  against  the  estate  of  the 
mortgagor.  He  also  applied  for 
an  order  directing  the  assignee  to 
pay  in  full  a  certain  tax  and  assess- 
ment and  water-rate  on  the  mort- 
gaged premises.  The  tax  was  laid 
and  the  assessment  made  before 
the  proceedings  in  bankruptcy  were 
commenced,  while  the  bankrupt 
owned  the  premises,  and  the  water- 
tax  was  laid  while  they  were  oc- 
cupied by  the  assignees  in  bank- 
ruptcy.  Ko  application  had  been 
made  by  the  authorities  of  the 
State  for  their  payment,  and  the 
mortgagee  had  not  put  in  any  proof 
of  such  claims : 

Ueld,  That  the  provision  of  §6075 
of  the  Revised  Statutes,  that  the 
property  covered  by  a  mortgage 
shall  be  sold  in  such  manner  as  the 
bankruptcy  Court  shall  direct,  is  a 
provision  for  the  benefit  and  pro- 
tection of  the  unsecured  creditors 
represented  by  the  assignee,  and 
he  may,  for  himself  and  them, 
waive  it ; 

That  the  action  of  the  assignee 
amounted  to  a  waiver  of  such  pro- 
vision, in  this  case; 

That  the  water-tax  should  be 
paid  in  full  by  the  assignee,  as  a 
part  of  the  proper  expense  of  his 
administration  of  the  estate ; 

That  the  tax  and  assessment 
should  also  be  paid  by  the  assignee 
in  full ; 

That  no  formal  proof  of  debt  in 
respect  to  such  claims  was  needed. 
Moller'8  Case,  526 

13.  Where  supplemental  proceedings 
had  been  commenced  in  a  State 
Court  prior  to  the  filing  of  a  peti- 
tion in  bankruptcy  by  the  judg- 
ment debtor,  N.,  and  a  memoran- 
dum had  been  made  by  the  judge 
before  whom  the  proceedings  were 
pending,  of  the  appointment  of  a 
receiver,  but  no  formal  appoint- 
ment had  been  made  and  no  order 
filed  and  recorded,  as  required  by 
the  298th  section  of  the  Code  of 
Procedure ; 

Heldy  That,  as  such  express  pro- 


visions of  the  Code  had  not  been 
complied  with,  the  proceedings  in 
the  State  Court  had  not  divested 
the  bankrupt  of  his  property  to 
vest  it  in  the  receiver,  and  further 
proceedings  in  the  State  Court, 
after  the  adjudication  of  bank- 
ruptcy, looking  to  such  a  vesting 
of  his  property,  could  not  be  per- 
mitted.   Iiolan*s  Case,  659 

U.   On  December    28th,   1876,    8., 
being  Insolvent,  made  a   general 
assignment  of  his  property  to  M., 
in  trust  to  pay  pay  creditors  with- 
out preference.     M.  took  posses- 
sion of  the  property,  which  con- 
sisted of  a  stock  of  goods.    On  Jan- 
uary 4th,  1876,  the  firm  of  M.  T. 
&  Co.  recovered  a  judgment  in  a 
State  Court  against  S.,  and  issued 
execution   to  the    dieriff,    whose 
deputy,  on  that  day,  went  to  the 
store  where  the  stock  of  goods  was, 
and  found  it  locked   so  that  he 
could  not  efifect  an  entrance,  but, 
having  obtained  a  ladder,  he  got 
up  and  looked  through  an  open 
window  into  the  store  and  saw  that 
there  were  goods  there,  and  made 
a  memorandum  on  the  back  of  the 
execution  that  he  bad  levied  on 
the  stock  and  fixtures  in  the  store. 
On  January  7th,  the  sheriff,  hav- 
ing received  a  bond  of  indemnity, 
broke  into  the  store  and  took  pos- 
session of  the  goods.    On  January 
5th  a  petition  in  bankruptcy  was 
filed  against  S.,  on  which  he  was 
adjudged  a  bankrupt  on  the  17th, 
and,   an   assignee   in  bankruptcy 
having  been  appointed,  a  bill  in 
equity  was  filed  by  him   against 
8.    and   M.    and   M.   T.    &    Co. 
and   the  sheriff,    to   recover   the 
property  or  its  proceeds.     In  that 
suit  a  receiver  was  appointed,  to 
whom    the   sheriff  delivered   the 
property  and  who  sold  it  and  held 
the  proceeds  subject  to  the  decree 
of  the  Court.    H.,  in  his  answer, 
consented  to  relinquish  bis  trust 
on  being  paid  his  disbursements 
and  expenses.    M.  T.  &  Co.  insis- 
ted upon  their  right  to  have  the 
property  applied  on  their  execu- 
tion : 
Held,  That  the   assignment  by 
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8.  to  M.  was  made  when  S.  was 
Inaolvvat  and  had  the  neceaaary  re- 
auU  of  preventing  the  property 
from  coming  to  any  assignee  in 
bankruptcy  of  S.  who  should  be 
appointed,  and  must  be  held  to 
have  been  made  by  S.  with  that 
▼lew; 

That  M.  had  reasonable  cause  to 
believe  that  S.  was  insolvent  and 
must  be  held  to  have  known  that 
8.  made  the  assignment  with  such 
view; 

That  the  assignment,  therefore, 
must  Ite  set  aside ; 

That  the  assignment,  being  de- 
clared void  from  the  time  when  it 
was  made,  could  not  prevent  M.  T. 
ft  Co.  fn)macaulring  rights  against 
the  projierty  of  S.  by  the  proceed- 
iiiiTH  wliich  they  took  ; 

Thst  tlie  iudi?nieut  and  execu- 
tion of  M.  T.  i  Co.  were  valid, 
and  Ihat  the  acts  of  the  sheriff  un- 
der the  execution  constituted  an 
actual  levy  on  the  goods,  the  lien 
of  which  would  have  precedence  of 
the  claim  of  the  plaintiff; 

That  tlie  sheriff  must  be  paid  his 
poundage,  levy  fees  and  keeper's 
fees ;  that  M.  must  be  paid  his  dis- 
bursements, made  before  the  sher- 
iff took  the  gooiis.  and  $800  to  cov- 
er his  own  services  and  those  of 
his  counsel :  that  the  costs  of  M. 
T.  ft  Co.  and  of  the  plaintiff  must 
be  paid  out  of  the  fund ;  that  the 
amount  of  the  judgment  of  M.  T. 
ft  Co.,  with  interest,  must  be  paid 
to  them ;  and  that  the  remainder 
must  1)0  paid  to  the  plaintiff.  Jfb- 
AmaM  v.  Mitor^,  579 

IQ.  S.  ft  Co.,  having  l)ccn  adjudged 
bankrupts,  a  claim  for  one  of  their 
notes  was  proved  by  A.  against  the 
individual  estate  of  S.,  which  es- 
tate was  sufficient  for  the  payment 
of  individual  liabilities.  It  was 
insisted  by  A.,  that,  about  two 
months  before  the  failure  of  the 
firm  of  8.  ft  Co.,  ho  was  told  by 
8.  that  the  firm  of  S.  ft  Co.  were 
doing  a  safe  and  legitimate  busi- 
ness and  were  easy,  financially, 
and  abundantly  able  to  meet  all 
their  obligations,  and  that,  on  the 
strength  of  those  representations, 
he  discounted  the  note  in  question. 


On  a  re-examination  of  the  claim, 
it  appeared  ihat  the  converaatioa 
between  8.  and  A-  (of  which  8. 
testified  that  he  had  no  memory 
whatever)  was  on  a  casual  meeting 
of  the  two  in  an  omnibus;  that, 
after  the  conversation,  A.  sent  to 
B.  ft  Co.,  note-brokers,  to  whom 
he  had  previously  said  that  Iw 
would  not  buy  any  more  of  8.'s 

Eaper,  to  know  if  they  had  any  erf 
.'8  paper;  that  B.  ft  Co.  said 
they  would  get  some,  and  they 
went  to  S.  ft  Co.  and  bought  from 
them  the  note  in  question,  and  sold 
it  on  the  same  day  to  A.: 

Heid,  That  A,  could  have  no 
claim  against  8.,  individually,  ex- 
cept a  claim  for  deceit : 

That  there  was  no  allegation  m 
the  proof  of  debt,  and  no  proof  in 
the  evidence,  of  an  intention  on 
the  part  of  8.  to  deceive  A.,  or  that 
he  did  not  believe  that  what  he 
said  to  A.  was  true : 

That,  moreover,  the  claim  set  up 
was  a  claim  for  damages  for  a  tort, 
and  was  not  provable  in  bankrupt- 
cy, though,  If  it  had  been  put  in 
judgment  against  8.,  that  judg- 
ment might  have  been  proved : 

That  the  proof  of  debt,  therefore, 
must  be  expunged.  Sehuchardt  <ft 
Welh^B  Ccue,  685 

See  Adjudioation. 
Attorney,  1. 
Assignee,  1,  2,  3,  4. 
Chattel  Mortgage. 
Fraud,  1,  2. 
Judgment,  1,  8. 
Mortgage,  1,  2. 
Pledge. 
Preference,  1. 
Rent,  1,  2. 

Composition  in  Bankruptcy. 

16.  Creditors  of  a  bankrupt,  who 
offered  terms  of  composition,  gave 
a  power  of  attorney  to  T.,  which 
stated  that  the  composition  was 
not  to  be  accepted  if  made  for  less 
than  20  per  cent.,  10  per  cent,  to 
be  paid  in  six  months,  and  10  per 
cent,  in  twelve  months,  from  Feb- 
ruary 16th,  1875.  T.  signed  a  com- 
position which    provided  for  the 
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payment  of  20  per  cent  in  six  and 
twelve  months  from  March  16th, 
1875: 

Held,  That  this  diif  erence  in  time 
was  fatal  to  the  proceedings.  Alex- 
ander'B  Ccue,  99 

17.  Term3  of  composition  offered  by 
a  bankrupt  firm  to  its  creditors, 
and  confirmed  by  the  requisite 
number  and  amount  of  creditors, 
were,  that  the  firm  was  to  pay  75 
percent  of  its  debts  in  instalments, 
evidenced  by  notes  of  the  firm  for 
such  instalments,  but  unsecured 
and  unendorsed ;  that  the  indi^d- 
ual  members  of  the  firm  were  to 
pay  their  individual  debts  in  full, 
by  instalments,  evidenced  by  their 
individual  notes,  unsecured  and 
tmendorsed :  that  the  notes  should 
be  deliverable  within  ten  days  after 
the  date  of  the  order  of  the  Court 
confirming  the  resolution  of  com- 
position ;  that,  immediately  on  the 
recording  of  the  resolutions  of  com- 
position, all  the  property  of  the 
bankrupts  should  be  restored  to 
them  and  the  bankruptoy  proceed- 
ings discontinued  or  perpetually 
stayed,  at  the  option  of  the  debt- 
ors: 

Seldy  That  this  was  no  compo- 
sition whatever,  and  was  not  for 
the  best  interests  of  all  concerned, 
and  that  the  Court  would  refuse  to 
call  the  second  meetinii^  of  credit- 
ors.   Janetoay'B  Case,  267 

18.  A  motion  to  record  a  resolution 
of  composition  in  bankruptcy  was 
opposed  by  creditors  on  the  ground 
that  it  had  not  been  confirmed  by 
the  number  of  creditors  required 
in  accordance  with  the  debtor's 
statement  presented  at  the  credit- 
ors' meeting.  The  debtor  claimed 
that  the  statement  was  inaccurate, 
and  that  an  accurate  statement 
would  1^0 w  that  the  composition 
had  been  confirmed  by  the  requi- 
site number : 

Jffeldy  That  the  statement  could 
not  be  corrected  at  tJiis  time,  but 
should  have  been  corrected  at  the 
creditors'  meeting.  At  such  meet- 
ing the  creditors  are  entitled  to 
examine  the  debtor  as  to  any  cor- 


rections intended  to  be  made.    As- 
Un*$  Ccm,  850 

• 

19.  Confirmation  of  a  resolution  of 
composition  denied,  the  requisite 
number  of  creditors  according  to 
the  list  presented  at  the  creditors' 
meeting  not -having  signed,  with 
leave  to  renew  motion  when  the 
list  should  be  corrected  and  prop- 
erly confirmed.    Id.,  850 

20.  A  first  meetinff  in  composition  of 
creditors  of  bankrupts  being  held, 
a  debt  was  proven  by  S.  &  Co., 
upon  a  judgment  rendered  in  a 
State  Court,  in  favor  of  8.  &  Co., 
against  the  bankrupts,  on  which 
execution  had  been  issued  and 
which  was  still  unsatisfied.  The 
proof  of  debt  alleged  that  no  man- 
ner of  satisfaction  or  security  had 
been  received  for  the  debt,  except 
the  judgment,  execution  and  lien 
thereunder,  if  any,  and  any  right 
or  title  which  the  creditors  might 
have  under  an  assignment  for  the 
benefit  of  creditors,  claimed  to 
have  been  made  by  the  bankrupts 
before  the  commencement  of  the 
bankruptcy  proceedings.  8.  & 
Co.  requested  an  examination  of 

,  the  debtors.  On  behalf  of  the 
debtors  and  of  other  creditors,  it 
I  was  objected  that  these  creators 
were  not  entitled  to  any  examina- 
tion of  the  debtors,  as  their  claim 
was,  by  the  proof,  alleged  to  be 
secured : 

Held,  That  8.  &  Co.  were  entitled 
to  proceed  with  the  examination  of 
the  debtors.  Schwab  d  DeuUch*$ 
CoMy  358 

21.  A  bankrupt  is  primarily  liable  for 
the  costs  of  the  register  incurred 
in  the  examination  of  the  bankrupt 
by  contesting  creditors,  at  a  meet- 
ing  of  creditors  held  under  an  order 
of  the  Court  in  relation  to  a  com- 
position proposed  by  him. 
QHffin'8  Case,  888 

22.  The  provisions  of  the  Bankruptcy 
Act,  as  to  the  enforcement  by  the 
Court  of  the  provisions  of  any  com- 
position, cannot  be  invoked  to  com- 
pel a  creditor  to  accept  a  composi- 
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tjoa  ikdrvt*.  f-.R  pr:>^«:*.ii  and  ac- 
cvpc««t  sad  lo  enNxn  ihe  «>:di:or 
fp.m  ukia^  9C<?p«  to  co;i*<t  his 
ciaim.  wt^r^  ;l»-  o^  :;:»*  lui«  bwn 
pern  iTr'i.i-''  UA.e  »  juiijmi«n:  by 
drfAa.:   f  -c  lan  fiZ  Animus t  of   his 

BiX  S:!-:  J  se'  i:  ««  a  >:»  f*TO».  in  aa 
•cti'^a  u.  &L«w^«if  iii«*  Sc^ie  in 
wc.^.ll  an  •.>r^rr  <»c  arre;K  b^t  btrtrn 
craa:oi  ur«  -a  &  .'*^i::on  of  fnad. 
Y'^  bdn&ruL'rcT  i.ourt  cacc*4  be 
as&ed  «o  inirrfcre  i«"»  ir>e  •-ffect  to 
«rwo.x:  ...  "f  cjc;f«*  fr.:l'  n.  mLere 
it  w«  »il ;  c  {  »r:rrfrr*:  lu  iive  tfft-ct 
to  a  a.sc«.^-^.     I\jv  ier  «  c  ow.  'SiO 


Sl  On  a  mert'-i:  ■-•f  crediti-vrs  in  com- 
pt.>si;ioa  pr.^-r^o.nps^  wh..t?  the  re- 
iT^ef  uiAX  di  a  (iiv  beti^re  which 
the  Tv.(e  9^.^  QiX  lie  taken,  be  has 
not  the  p»»*»r.  while  the  ilebti-^r  is 
imder  exiiriri'i-^n  and  the  inquir- 
ies m:ft^it:  s.*i  hiui  are  not  irrelevant, 
to  limit  the  mquinr.  or  to  pr\S- 
scribe  a  time  »t  wh:oh  it  must  be 
tenninatevi    Htu^/cJJrr'j  (djc,^423 

M.  Af^er  the  refusal  of  a  diK barge 
in  NftukrupccT  to  U.  be  filed  a  pe- 
tition in  c\  m'^>o$i;ion.  under  which 
a  meeting  of  on>i;V'rs  wa«  had.  at 
which  he  pn.^pi«i^d  a  compi^siiion 
of  one-halt  of  one  percent,  payable 
in  ten  days  after  the  nHH^rtiini:  of 
the  liual  onier  of  ctnitinr.Hiion. 
The  rtSL^liitiv-n  of  comp<»s:;kn  was 
p«9S<si  by  the  rt^iuisiio  nuuil>er  and 
amount  of  creuitoi^  but  was  op- 
pos^tl  by  two  cretiitors  who  had 
successfully  op(x«ed  his  discharge: 
Ilflti^  That,  without  passing  on 
the  qMi'Stiou  whether  the  Court  had 
juris*  i  id  ion  of  composition  pro- 
ceeiiin::s  l»egun  after  the  refusal  of 
a  discbar^\  the  Court  was  satisfied 
that  the  compa<$ition  was  not  for 
the  best  interests  of  the  two  credit- 
ors who  opposed  and  defeated  the 
discharge  of  the  banknipt,  snd 
would,  therefore,  refuse  to  confirm 
the  resolution.   Hannahs*  Case,  5S3 

26.  Where  an  offer  of  money  was 
made  by  the  bookkeeper  of  the 
bankrupt,  but  without  his  actual 
knowledge,  to  induce  a  creditor  to 
assent  to  a  proposal  for  composition 


who  nerertlieless  refused  to  assent ; 
and  a  pajment  of  money  to  anoth- 
er  creditor,  who  did  assent,  was 
shown,  made  also  by  the  book- 
keeper,  and  of  which  no  explana^ 
tioQ  was  given  bat  the  bare  denial 
by  the  bookkeeper  that  it  had  any 
relation  to  the  matter  of  composi- 
tion: 

Held^  That  the  evidence  was 
sufficient  to  warrant  the  inference 
that  unfair  advantage  bad  been 
offered  to  iuiluce  some  of  the  cred- 
itors to  assent  to  the  composition, 
and  .that  the  whole  proceeding  was 
thereby  vitiated,  and  the  composi- 
tioD  must  fail ; 

That,  the  bookkeeper  being  the 
person  actually  employed  to  obtain 
the  assent  of  creditors,  the  bank- 
rupt was  chargeable  with  what  he 
did  in  the  matter,  without  having 
actual  knowledge  thereof : 

That  it  made  no  difference,  that 
the  offer  made  was  refused  and 
ihat  the  requisite  proportion  of  the 
^creditors  had  signed  without  coimt- 
ing  the  debt  of  the  one  to  whom 
the  payment  was  made.  Bennett 
d  SmiVC9  Com,  661 

See  Practicb  i5  Bankbuptct,  4 
to  13. 

PLXADIXO,    1. 

BILL  OF  LADING. 

1.  A  canal  boat  was  loaded  full  of 
malt  for  a  voyage  from  Lyons, 
on  the  Erie  Canal,  to  New  York. 
She  also  brought  104  boxes  of  to- 
bacco on  deck.  The  tobacco  was 
injured  on  the  voyage  by  rain,  and 
the  consignees  filed  a  libel  against 
the  canal  boat  to  recover  t)ie  dam- 
age. It  appeared  that  for  tlie  malt 
a  so-called  bill  of  lading  was  given. 
It  had  a  printed  heading,  staling  a 
shipment  in  good  order  of  the  arti- 
cles mentioned  below,  to  be  carried 
under  deck  and  delivered  at  the 
place  of  destination  stated,  in  like 
good  order  as  addressed ;  and  be- 
low this  was  an  entry  of  the  malt 
with  address,  under  which  was 
written:  * 'Shipped  by  James  El- 
mer, as  above,  to  Emanuel  Hoff- 
man, 104  boxes  of  tobacco.    Cap« 
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tain  to  collect,  on  safe  delivery,  22 
cents  per  100  lbs. ;  to  be  carried  on 
deck  under  canvas."  This  docu- 
ment was  signed  by  the  shipper  of 
the  malt,  the  shipper  of  the  tobac- 
co and  the  captain  of  the  boat. 
Evidence  was  given  tending  to 
show  that  the  words  **to  be  carried 
on  deck  under  canvas,"  had  been 
written  in  after  the  paper  was 
signed  by  the  shipper  of  the  tobac- 
co, and  without  his  knowledge.  It 
appeared  that  the  agreement  for 
the  carriage  of  the  tobacco  was  for 
a  carriage  on  deck,  and  that  the 
shipper  saw  it  aboard  on  deck,  and 
made  himself  acquainted  with  the 
method  adopted  to  protect  it 
from  the  weather,  and  did  not  sug- 
gest that  this  was  contrary  to  his 
agreement : 

Heldf  That  the  contract,  as  to 
the  mode  of  carriage  of  the  tobac- 
co, was  in  the  parol  agreement  un- 
der which  the  tobacco  was  received 
on  board; 

That,  on  the  evidence,  it  appear- 
ed that  the  damage  resulted  merely 
from  the  carriage  of  the  goods  on 
deck ;  that  all  reasonable  care  was 
taken  of  it  during  the  voyage ;  and 
that  the  manner  of  its  stowage  and 
protection  was  known  to  and  as- 
sented to  by  the  shipper ; 

That  the  inference  was  that  the 
damage  arose  without  fault  of  the 
carrier,  and  the  boat  was  not  liable. 
The  Thomas  P.  Thorn,  8 

2.  A  cargo  of  coal  shipped  at  Schuyl- 
kill Haven,  was  brought  to  New 
York  under  a  bill  of  lading,  which 
contained  these  words:  **With 
shipper's  reconsignment  option." 
It  provided  also  for  the  payment 
of  demurrage  *'if  the  car^o  be  not 
received  within  four  workmg  days 
after  notice  of  arrival."  On  the  ar- 
rival of  the  boat  at  New  York,  the 
master  gave  notice  of  her  arrival  to 
the  consignee,  who  directed  him  to 
proceed  to  New  Haven  and  deliver 
his  cargo.  The  master  denied  the 
right  of  the  consignee  to  reconsign 
him  to  New  Haven,  and  refused  to 

go  there ;  but,  fifteen  days  after, 
e  sent  the  conBignee  written  notice 
that  he  wAs  ready  to  discharge  the 


coal  at  such  place  as  the  shipper 
should  name,  according  to  the  bill 
of  lading;  whereupon  the  con- 
signee in  writing  again  directed 
him  to  go  to  New  Haven,  and  sent 
an  order  for  the  towage  of  the  boat. 
The  master  accepted  this  recon- 
signment, and  his  boat  was  towed, 
at  the  expense  of  the  consignee,  to 
New  Haven  and  back.  At  New 
Haven  the  master  sought,  by  re- 
taining his  cargo,  to  compel  the 
payment  of  demurrage  for  his  de- 
tention in  New  York,  but  finally 
delivered  his  cargo.  His  boat  was 
detained,  up  lo  the  time  of  her  re- 
turn  to  New  York,  for  twenty- six 
days  beyoDd  the  four  days  speci- 
fied in  the  bill  of  lading,  and  the 
master  brought  suit  against  the 
consignee  to  recover  demurrage  for 
that  time.  On '  the  trial  the  de- 
fendant offered  evidence  that  by 
usage  the  option  mentioned  in  the 
bill  of  lading  is  exercised'  by  the 
consignee  as  well  as  by  the  shipper: 

HMy  That  such  usage  would  be 
a  varying  of  the  written  contract 
and  was  not  admissible  in  evidence; 

That  the  master,  by  accepting 
the  reconsignment  of  the  consignee, 
waived  his  right  to  object,  that 
such  option  could  only  be  exer- 
cised by  the  shipper ; 

That  the  master  therefore  could 
not  recover  demurrage  for  the  pe- 
riod while  he  was  refusing  to  go 
to  New  Haven,  or  while  going 
there,  or  while  refusing  to  deliver 
his  cargo  at  New  Haven,  and  that 
the  libel  must  be  dismissed.  Mo* 
Govern  v.  ffeusenbuttelf  46 

8.  Bags  of  coffee  were  shipped  on  a  , 
steamship,  at  Rio  de  Janeiro,  to  be 
brought  to  New  York,  under  a  bill 
of  lading,  which  contained  the  ex- 
ception of  perils  of  the  seas,  and 
which  also  specified  that  it  was 
subject  to  *'all  the  conditions  of 
the  company,"  the  steamer  being 
owned  by  a  French  company.  The 
bill  of  lading  was  in  English,  and 
the  shippers  and  consignees  of  the 
coffee  had  no  other  notice  than  this, 
as  to  what  were  the  * 'conditions  of 
the  company,"  the  same  being  con- 
tained in  a  printed  form  of  a  bill  of 
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8.  to  M.  was  made  when  S.  was 
inaolvent  and  had  the  neoeasary  re- 
sult of  preventing  the  property 
from  coming  to  any  assignee  in 
bankruptcy  of  8.  who  should  be 
appointed,  and  must  be  held  to 
have  been  made  by  8.  with  that 
riew; 

That  M.  had  reasonable  cause  to 
belicTe  that  8.  was  insolvent  and 
must  be  held  to  have  known  that 
8.  made  the  assignment  with  such 
view; 

That  the  alignment,  therefore, 
must  be  set  aside ; 

That  the  assignment,  being  de« 
clared  void  from  the  time  when  it 
was  made,  could  not  prevent  M.  T. 
&  Co.  from  acquiring  rights  against 
the  property  of  8.  by  the  proceed- 
in^jrs  which  they  took  ; 

That  tlie  judgiueDt  and  execu- 
tion of  M.  T.  i  Co.  were  valid, 
and  that  the  acts  of  the  sheriff  un- 
der the  execution  constituted  an 
actual  levy  on  the  goods,  the  lien 
of  which  would  have  precedeuce  of 
the  claim  of  the  plaintiff ; 

That  the  sheriff  must  be  paid  his 
poundage,  levy  fees  and  keeper's 
fees ;  that  M.  must  be  paid  his  dis- 
bursements, made  before  the  sher- 
iff took  the  goods,  and  $800  to  cov- 
er his  own  services  and  those  of 
his  counsel :  that  the  costs  of  M. 
T.  &  Co.  and  of  the  plaintiff  must 
be  paid  out  of  the  fund ;  that  the 
amount  of  the  judgment  of  M.  T. 
&  Co.,  with  interest,  must  be  paid 
to  them ;  and  that  the  remainder 
must  be  paid  to  the  plaintiff.  Mo- 
Ihnald  v.  Moore,  579 

IQ.  8.  &Co.,  having  been  adjudged 
bankrupts,  a  claim  for  one  of  their 
notes  was  proved  by  A.  against  the 
individual  estate  of  8.,  which  es- 
tate was  sufficient  for  the  payment 
of  individual  liabilities.  It  was 
insisted  by  A.,  that,  about  two 
months  before  the  failure  of  the 
firm  of  8.  &  Co.,  ho  was  told  by 
8.  that  the  firm  of  8.  &  Co.  were 
doing  a  safe  and  legitimate  busi- 
ness and  were  eaiy,  financially, 
and  abundantly  able  to  meet  all 
their  obligations,  and  that,  on  the 
strength  of  those  representations, 
he  discounted  the  note  in  question. 


On  a  re-exam tnation  of  the  clAim, 
it  appeared  that  the  converaaiaoa 
between  8.  and  A.  (of  which  8. 
testified  that  he  had  no  memory 
whatever)  was  on  a  casual  meeting 
of  the  two  in  an  omnibus;  that, 
after  the  conversation,  A.  sent  to 
B.  &  Co.,  note-brokers,  to  whozn 
he  had  previously  said  that  he 
would  not  buy  any  more  of  8. 'a 
paper,  to  know  if  they  had  any  of 
8. '8  paper;  that  B.  &  Co.  sidd 
they  would  get  some,  and  they 
went  to  8.  &  Co.  and  bought  from 
them  the  note  in  question,  and  sold 
it  on  the  same  day  to  A.: 

IIMy  That  A.  could  have  no 
claim  against  3.,  individually,  ex- 
cept a  claim  for  deceit : 

That  there  was  no  allegation  in 
the  proof  of  debt,  and  no  proof  in 
the  evidence,  of  an  intention  on 
the  part  of  8.  to  deceive  A.,  or  that 
he  did  not  believe  that  what  he 
said  to  A.  was  true : 

That,  moreover,  the  claim  set  np 
was  a  claim  for  damages  for  a  tort, 
and  was  not  provable  in  bankrupt- 
cy, though,  if  it  had  been  put  in 
judgment  against  8.,  that  judg- 
ment might  have  been  proved : 

That  the  proof  of  debt,  therefore, 
must  be  expunged.  Sehiuhardt  dfc 
WelWi  C(ue,  585 

See  Adjudication. 
Attorney,  1. 
Assignee,  1,  2,  8,  4. 
Chattel  Mobtoaoe. 
Fraud,  1,  3. 
Judgment,  1,  8. 
Mortgage,  1,  2. 
Pledge. 
Pbeferenos,  1. 
Rent,  1,  2. 

Composition  in  Bankruptot. 

16.  Creditors  of  a  bankrupt,  who 
offered  terms  of  composition,  gave 
a  power  of  attorney  to  T.,  which 
stated  that  the  composition  was 
not  to  be  accepted  if  made  for  less 
than  20  per  cent.,  10  per  cent,  to 
be  paid  in  six  montbs,  and  10  per 
cent,  in  twelve  months,  from  Feb- 
ruary 16th,  1875.  T.  siffned  a  com- 
position which    provided  for  the 
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payment  of  20  per  cent  in  six  and 
twelve  months  from  March  16th, 
1875: 

ffeldy  That  thia  difference  in  time 
was  fatal  to  the  proceedings.  Alex- 
ander's Que,  99 

17.  Term3  of  composition  offered  by 
a  bankrupt  firm  to  its  creditors, 
and  confirmed  by  the  requisite 
number  and  amount  of  creditors, 
were,  that  the  firm  was  to  pay  75 
per  cent  of  its  debts  in  instalments, 

.  evidenced  by  notes  of  the  firm  for 
such  instalments,  but  unsecured 
and  unendorsed ;  that  the  indi^d- 
ual  members  of  the  firm  were  to 

Say  their  individual  debts  in  full, 
y  instalments,  evidenced  by  their 
individual  notes,  unsecured  and 
tmendorsed :  that  the  notes  should 
be  deliverable  within  ten  days  after 
the  date  of  the  order  of  the  Court 
confirming  the  resolution  of  com- 
position ;  that,  immediately  on  the 
recording  of  the  resolutions  of  com- 
position, all  the  property  of  the 
bankrupts  should  be  restored  to 
them  and  the  bankruptcy  proceed- 
ings discontinued  or  perpetually 
stayed,  at  the  option  of  the  debt- 
ors: 

SM,  That  this  was  no  compo- 
sition whatever,  and  was  not  for 
the  best  interests  of  all  concerned, 
and  that  the  Court  would  refuse  to 
call  the  second  meetinci:  of  credit- 
ors.   Janetoay'B  Cau^  267 

18.  A  motion  to  record  a  resolution 
of  composition  in  bankruptcy  was 
opposed  by  creditors  on  the  ground 
that  it  had  not  been  confirmed  by 
the  number  of  creditors  required 
in  accordance  with  the  debtor's 
statement  presented  at  the  credit- 
ors' meeting.  The  debtor  claimed 
that  the  statement  was  inaccurate, 
and  that  an  accurate  statement 
would  show  that  the  composition 
had  been  confirmed  by  the  requi- 
site number : 

Heid^  That  the  statement  could 
not  be  corrected  at  this  time,  but 
should  have  been  corrected  at  the 
creditors'  meeting.  At  such  meet- 
ing the  creditors  are  entitled  to 
examine  the  debtor  as  to  any  cor- 


rections intended  to  be  made.    As- 
Un'$  Case^  850 

19.  Confirmation  of  a  resolution  of 
composition  denied,  the  requisite 
number  of  creditors  according  to 
the  list  presented  at  the  creditors' 
meeting  not -having  signed,  with 
leave  to  renew  motion  when  the 
list  should  be  corrected  and  prop- 
erly confirmed.    Id.,  850 

20.  A  first  meetinff  in  composition  of 
creditors  of  bankrupts  being  held, 
a  debt  was  proven  by  S.  &  Co., 
upon  a  judgment  rendered  in  a 
State  Court,  in  favor  of  8.  &  Co., 
against  the  bankrupts,  on  which 
execution  had  been  issued  and 
which  was  still  unsatisfied.  The 
proof  of  debt  alleged  that  no  man- 
ner of  satisfaction  or  security  had 
been  received  for  the  debt,  except 
the  Judgment,  execution  and  lien 
thereunder,  if  any,  and  any  right 
or  title  which  the  creditors  might 
have  under  an  assignment  for  the 

j      benefit  of   creditors,    claimed   to 
I      have  been  made  by  the  bankrupts 
before  the  commencement  of  the 
,      bankruptcy     proceedings.      S.   & 
Co.  requested  an  examination  of 
,  .   the    debtors.      On   behalf   of  the 
\      debtors  and  of  other  creditors,  it 
I      was  objected  that  these  creditors 
were  not  entitled  to  any  examina- 
tion of  the  debtors,  as  their  claim 
was,  by  the  proof,  alleged  to  be 
secured : 

Held,  That  8.  &  Co.  were  entitled 
to  proceed  with  the  examination  of 
the  debtors.  ScMoab  d  DeutscJC$ 
Ccue,  858 

21.  A  bankrupt  is  primarily  liable  for 
the  costs  of  the  register  incurred 
in  the  examination  of  the  bankrupt 
by  contesting  creditors,  at  a  meet- 
ing of  creditors  held  under  an  order 
Of  the  Court  in  relation  to  a  com- 
position proposed  by  him. 
Qriffin'8  Com,  sas 

22.  The  provisions  of  the  Bankruptcy 
Act,  as  to  the  enforcement  by  the 
Court  of  the  provisions  of  any  com- 
position, cannot  be  invoked  to  com- 
pel a  creditor  to  accept  a  composi- 
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lion  heretofore  propooed  and  ac- 
cepted, and  to  enjoin  the  creditor 
from  taking  ttepa  to  collect  his 
claim,  where  the  creditor  has  been 
permitted  .to  take  a  Judgment  b^ 
default  for  the  full  amount  of  hia 
claim,  the  bankruptcy  proceedings 
not  being  set  up  as  a  defence,  in  an 
action  ill  a  Court  of  the  State  in 
which  an  order  of  arrest  has  been 
mnted  upon  allegiUion  of  fraud. 
The  Bankruptcy  Court  cannot  be 
asked  to  interfere  to  give  effect  to 
a  ^solution  of  composition,  where 
it  would  not  Interfere  to  give  effect 
to  a  discharge.     I'ooker^  Cau,  3»0 

88.  On  a  meeting  of  creditors  in  com- 
position proceedings,  while  the  re- 
gister may  fix  a  day  before  which 
the  vote  shall  not  be  taken,  he  has 
not  the  power,  while  the  debtor  is 
under  examination  and  the  inquir- 
ies made  of  him  are  not  irrelevant, 
to  limit  the  inquiry,  or  to  prcs- 
•cribe  a  time  at  which  it  must  be 
terminated.   WaiUftlder't  (7a#e,;423 

24.  After  the  refusal  of  a  discharge 
in  bankruptcy  to  H.  he  filed  a  pe- 
tition in  composition,  under  which 
a  meeting  of  creditors  was  had,  at 
which  he  proposed  a  composition 
of  one-half  of  one  percent,  payable 
in  ten  days  after  the  recording  of 
the  final  order  of  confirmation. 
The  resolution  of  composition  was 
passed  by  the  requisite  number  and 
amount  of  cretlilort,  but  was  op- 
posed by  two  creditors  who  had 
successfully  opposed  his  discharge : 

Held^  That,  without  passing  on 
the  question  whether  the  Court  had 
Jurisdiction  of  composition  pro- 
ceedings begun  after  the  refusal  of 
a  discharge,  the  Court  was  satisfied 
that  the  composition  was  not  for 
the  best  interests  of  the  two  credit- 
ors who  opposed  and  defeated  the 
discharge  of  the  bankrupt,  and 
would,  therefore,  refuse  to  confirm 
the  resolution.   Hannahs  Ctue,  583 

25.  Where  an  offer  of  money  was 
made  by  the  bookkeeper  of  the 
bankrupt,  but  without  his  actual 
knowledge,  to  Inciuce  a  creditor  to 
assent  to  a  proposal  for  composition 


who  nevertheless  refused  to  assent ; 
and  a  payment  of  money  to  anoth- 
er  creditor,  who  did  assent,  waa 
shown,  made  also  by  the  book- 
keeper, and  of  which  no  explana- 
tion was  given  but  the  bare  denial 
by  the  bookkeeper  that  it  had  any 
relation  to  the  matter  of  composi- 
tion: 

Held,  That  the  evidence  was 
sufficient  to  warrant  the  inference 
that  unfair  advantage  had  been 
offered  to  induce  some  of  the  cred- 
itors to  assent  to  the  compoaitiou, 
andjthat  the  whole  proceeding  waa 
thereby  vitiated,  and  the  compou- 
tion  must  fail  ; 

That,  the  bookkeeper  being  the 
person  actually  employed  to  obtain 
the  assent  of  creditors,  the  bank- 
rupt was  chargeable  with  what  he 
did  in  the  matter,  without  having 
actual  knowledge  thereof : 

That  it  made  no  difference,  that 
the  offer  made  was  refused  and 
ihat  the  requisite  proportion  of  the 
^creditors  had  signed  without  count- 
ing the  debt  of  the  one  to  whom 
the  payment  was  made.  Bennett 
dt  SmiUCi  Case,  561 

8e€  Pbaotioe  in  Bankbuptct,  4 
to  13. 
Plkadiko,  1. 

BILL  OF  LADING.  . 

1.  A  canal  boat  was  loaded  full  of 
malt  for  a  voyage  from  Lyons, 
on  the  Erie  CausJ,  to  New  York. 
She  also  brought  104  boxes  of  to- 
bacco on  deck.  The  tobacco  waa 
injured  on  the  voyage  by  rain,  and 
the  consignees  filed  a  libel  against 
the  canal  boat  to  recover  the  dam- 
age. It  appeared  tliat  for  the  malt 
a  80-called  bill  of  lading  was  given. 
It  had  a  printed  heading,  staling  a 
shipment  in  good  order  of  the  arti- 
cles mentioned  below,  to  be  carried 
under  deck  and  delivered  at  the 
place  of  destination  stated,  in  like 
good  order  as  addressed ;  and  be- 
low this  was  an  entry  of  the  malt 
with  address,  under  which  was 
written:  "Shipped  by  James  El- 
mer, as  above,  to  Emanuel  Hoff- 
man,  104  boxes  of  tobacco.    Cap* 
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tain  to  collect,  on  safe  delivery,  22 
cents  per  100  lbs. ;  to  be  carried  on 
deck  under  canvas."  This  docu- 
ment was  signed  by  the  shipper  of 
the  malt,  the  shipper  of  the  tobac- 
co and  the  captain  of  the  boat. 
Evidence  was  given  tending  to 
show  tliat  the  words  **to  be  carried 
on  deck  under  canvas,"  had  been 
written  in  after  the  paper  was 
signed  by  the  shipper  of  the  tobac- 
co, and  without  his  knowledge.  It 
appeared  that  the  agreement  for 
the  carriage  of  the  tobacco  was  for 
a  carriage  on  deck,  and  that  the 
Clipper  saw  it  aboard  on  deck,  and 
made  himself  acquainted  with  the 
method  adopted  to  protect  it 
from  the  weather,  and  did  not  sug- 
gest  that  this  was  contrary  to  ms 
agreement : 

HeU^  That  the  contract,  as  to 
the  mode  of  carriage  of  the  tobac- 
co, was  in  the  parol  agreement  un- 
der which  the  tobacco  was  received 
on  board; 

That,  on  the  evidence,  it  appear- 
ed that  the  damage  resulted  merely 
from  Uie  carriage  of  the  goods  on 
deck ;  that  all  reasonable  care  was 
taken  of  it  during  the  voyage ;  and 
that  the  manner  of  its  stowage  and 
protection  was  known  to  and  as- 
sented to  by  the  shipper ; 

That  the  inference  was  that  the 
damage  arose  without  fault  of  the 
carrier,  and  the  boat  was  not  liable. 
The  Thomas  P.  Thorn,  8 

2.  A  cargo  of  coal  shipped  at  Schuyl- 
kill Haven,  was  brought  to  New 
York  under  a  bill  of  lading,  which 
contained  these  wurds:  "With 
shipper's  reconsignment  option." 
It  provided  aJsofor  the  payment 
of  demurrage  *'if  the  cargo  be  not 
received  within  four  working  days 
after  notice  of  arrival."  On  the  ar- 
rival of  the  boat  at  New  York,  the 
master  gave  notice  of  her  arrival  to 
the  consignee,  who  directed  him  to 

Eroceed  to  New  Haven  and  deliver 
is  cargo.  The  master  denied  the 
right  of  the  consignee  to  reconsign 
him  to  New  Haven,  and  refused  to 

go  there ;  but,  fifteen  days  after, 
e  sent  the  consignee  written  notice 
that  he  was  ready  to  discharge  the 


coal  at  such  place  as  the  shipper 
should  name,  according  to  the  bill 
of  lading:  whereupon  the  con- 
signee in  writing  again  directed 
him  to  go  to  New  Haven,  and  sent 
an  order  for  the  towaee  of  the  boat. 
The  master  accepted  this  recon- 
signment, and  his  boat  was  towed, 
at  the  expense  of  the  consignee,  to 
New  Haven  and  back.  At  New 
Haven  the  master  sought,  by  re- 
taining his  cargo,  to  compel  the 
payment  of  demurrage  for  his  de- 
tention in  New  York,  but  finally 
delivered  his  cargo.  His  boat  was 
detained,  up  to  the  time  of  her  re- 
turn to  New  York,  for  twenty- six 
days  beyond  the  four  days  speci- 
fied in  the  bill  of  lading,  and  the 
master  brought  suit  against  the 
consignee  to  recover  demurrage  for 
that  time.  On  *  the  trial  the  de- 
fendant offered  evidence  that  by 
usage  the  option  mentioned  in  the 
bill  of  lading  is  exercised'  by  the 
consignee  as  well  as  by  the  shipper: 

Beld^  That  such  usage  would  be 
a  varying  of  the  written  contract 
and  was  not  admissible  in  evidence; 

That  the  master,  by  accepting 
the  reconsignment  of  the  consignee, 
waived  his  right  to  object,  that 
such  option  could  only  be  exer- 
cised by  the  shipper ; 

That  the  master  therefore  could 
not  recover  demurrage  for  the  pe- 
riod while  he  was  refusing  to  go 
to  New  Haven,  or  while  going 
there,  or  while  refusing  to  deliver 
his  cargo  at  New  Haven,  and  that 
the  libel  must  be  dismissed.  Me- 
Govern  v.  ffemenbuttel,  46 

8.  Bags  of  coffee  were  shipped  on  a  , 
steamship,  at  Rio  de  Janeiro,  to  be 
brought  to  New  York,  under  a  bill 
of  lading,  which  contained  the  ex- 
ception of  perils  of  the  seas,  and 
which  also  specified  that  it  was 
subject  to  ''all  the  conditions  of 
the  company,"  the  steamer  being 
owned  by  a  French  company.  The 
bill  of  lading  was  in  English,  and 
the  shippers  and  consignees  of  the 
coffee  had  no  other  notice  than  this, 
as  to  what  were  the  ''conditions  of 
the  company,"  the  same  beine  con- 
tained in  a  printed  form  of  a  bill  of 
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8.  to  M.  waa  made  when  S.  was 
insolvent  and  had  the  necessary  re- 
sult of  preventing  the  property 
from  coming  to  any  assignee  in 
bankruptcy  of  S.  who  should  be 
appointed,  and  must  be  held  to 
have  been  made  by  S.  with  that 
view; 

That  M.  had  reasonable  cause  to 
believe  that  S.  was  insolvent  and 
must  be  held  to  have  known  that 
8.  made  the  assignment  with  such 
view; 

That  the  assignment,  therefore, 
must  be  set  aside ; 

That  the  assignment,  being  de- 
clared void  from  the  time  when  it 
was  made,  could  not  prevent  M.  T. 
&  Co.  from  acquiring  rights  against 
the  property  of  8.  by  the  proceed- 
ing which  they  took ; 

That  the  judgment  and  execu- 
tion of  >I.  T.  &  Co.  were  valid, 
and  that  the  acts  of  the  sheriff  un- 
der the  execution  constituted  an 
actual  levy  on  the  goods,  the  lien 
of  which  would  have  precedence  of 
the  claim  of  the  plaintiff ; 

That  the  sheriff  must  be  paid  his 
poundage,  levy  fees  and  keeper's 
fees ;  that  M.  must  be  paid  his  dis- 
bursements, made  before  the  sher- 
iff took  the  goods,  and  $800  to  cov- 
er Ids  own  services  and  those  of 
his  counsel ;  that  the  costs  of  M. 
T.  A  Co.  and  of  the  plaintiff  must 
be  paid  out  of  the  fund ;  that  the 
amount  of  the  judgment  of  M.  T. 
&  Co.,  with  interest,  must  be  paid 
to  them ;  and  that  the  remainder 
must  be  paid  to  the  plaintiff.  Afo- 
D&ncUd  V.  Moore,  579 

1(S.  8.  &  Co.,  having  been  adjudged 
bankrupts,  a  claim  for  one  of  their 
notes  was  proved  by  A.  against  the 
individual  estate  of  8.,  which  es- 
tate was  sufficient  for  the  payment 
of  individual  liabilities.  It  was 
insisted  by  A.,  that,  about  two 
months  before  the  failure  of  the 
firm  of  8.  &  Co.,  he  was  told  by 
8.  that  the  firm  of  8.  &  Co.  were 
doing  a  safe  and  legitimate  busi- 
ness and  were  easy,  financially, 
and  abundantly  able  to  meet  all 
their  obligations,  and  that,  on  the 
strength  of  those  representations, 
he  discounted  the  note  in  question. 


On  a  re-examination  of  the  claim, 
it  appeared  that  the  conversation 
between  8.  and  A.  (of  which  8. 
testified  that  he  had  no  memory 
whatever)  was  on  a  casual  meeting 
of  the  two  in  an  omnibus;  thai, 
after  the  conversation,  A.  sent  to 
B.  &  Co.,  note-brokers,  to  whom 
he  had  previously  said  that  he 
would  not  buy  any  more  of  S.'s 
paper,  to  know  if  they  had  any  of 
S.'s  paper;  that  B.  &  Co.  said 
they  would  get  some,  and  they 
went  to  8.  <&  Co.  and  bought  from 
them  the  note  in  question,  and  sold 
it  on  the  same  day  to  A.: 

HMy  That  A.  could  have  no 
claim  fl^inst  8.,  individually,  ex- 
cept a  claim  for  deceit : 

That  there  was  no  allegation  in 
the  proof  of  debt,  and  no  proof  in 
the  evidence,  of  an  intention  on 
the  part  of  8.  to  deceive  A.,  or  that 
he  did  not  believe  that  what  he 
said  to  A.  was  true : 

That,  moreover,  the  claim  set  up 
was  a  claim  for  damages  for  a  tort^ 
and  was  not  provable  in  bankrupt- 
cy, though,  if  it  had  been  put  in 
judgment  against  8.,  that  judg- 
ment might  have  been  proved : 

That  the  proof  of  debt,  therefore, 
must  be  expunged.  Sehuchardt  <ft 
WelWs  Case,  585 

See  Adjudication. 
Attorney,  1. 
Assignee,  1,  2,  8,  4. 
Chattel  Mobtgage. 
Fraud,  1,  3. 
Judgment,  1,  3. 
Mortgage,  1,  2. 
Pledge. 
Pbefersnoe,  1. 
Rent,  1,  2. 

Composition  in  Bankruptot, 

16.  Creditors  of  a  bankrupt,  who 
offered  terms  of  composition,  gave 
a  power  of  attorney  to  T.,  which 
stated  that  the  composition  was 
not  to  be  accepted  if  made  for  less 
than  20  per  cent.,  10  per  cent,  to 
be  paid  in  six  months,  and  10  per 
cent,  in  twelve  months,  from  Feb- 
ruary 16th,  1875.  T.  signed  a  com- 
position which    provided  for  the 
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affording  such  opportunity  she  bad 
the  right  to  store  the  goods  under 
the  biU  of  lading; 

That  such  reasonable  opportunity 
was  afforded  in  this  case,  and  the 
libellants  were,  therefore,  not  en- 
titled to  recover  the  value  of  the 
718  pieces  of  wood,  and  that  the 
claimants  of  the  vessel  must  have 
a  decree  for  their  costs,  less  the 
value  of  the  three  pieces.  TJie 
Kathleen  Mary^  165 

6.  Cement  was  shipped  in  a  steam- 
ship under  an  ordinary  bill  of  lad- 
ing. When  it  was  being  discharg- 
ed,  the  heads  came  out  of  some  of 
the  barrels,  and  some  were  found 
with  loosened  staves,  so  that  ce- 
ment escaped  from  them  on  the 
dock,  which  was  gathered  up  and 
replaced,  but  so  as  to  be  injured  by 
an  admixture  of  dirt.  The  loose 
casks  were  re-coopered  on  the  dock; 
a  portion  of  them,  while  waiting 
to  be  coopered,  were  left  on  the 
dock  over  night,  and  being  insuffi- 
ciently covered,  the  cement  was 
injured  by  rain : 

Reld^  That  it  was  the  duty  of 
'  the  ship  to  have  had  the  casks 
coopered  in  the  hold,  if  that  was 
necessary  to  prevent  the  escape  of 
their  contents  while  being  discharg- 
ed; 

That,  even  if  the  casks  had  be- 
come loose  in  the  hold,  by  being 
made  of  green  wood  and  shrinking 
excessively  from  the  heat  of  the 
hold,  which  was  not  proved,  that 
would  not  discharge  the  ship  from 
her  liability  for  a  failure  to  put 
them  in  proper  landing  order  be- 
fore discharging  them ; 

That  the  ship  was  liable  for  the 
cement  lost,  and  for  the  damage  to 
what  was  injured  by  rain  and  by 
being  carelessly  mixed  with  dirt. 
TheRarold  Baarfager,  216 

6.  A  barque  brought  to  New  York 
from  Savannah  one  hundred  bales 
of  cotton,  under  a  bill  of  lading 
which  excepted  **the  dangers  of 
the  seas  and  fire.''  The  consignees 
filed  a  libel  against  her,  alleging 
that  she  had  delivered  only  eighty 
bales  in  good  order,  and  about  the 


quantity  of  seven  more  damaged 
by  fire,  and  seeking  to  recover 
damages  for  the  failure  to  deliver 
the  whole  in  gpod  order.  The  ves- 
sel arrived  in  New  York  on  the 
12th  of  October,  1865.  The  fire 
occurred  on  the  dock  on  the  20th 
of  October,  about  11  A.  M.  A 
notice  was  published  in  a  news- 
paper on  the  18th  of  October,  that 
the  vessel  would  begin  to  discharge 
cargo  that  day.  The  consignees 
gave  evidence  to  show  that  they 
went  to  the  vessel  every  day,  for 
several  days  before  the  fire,  to  get 
their  cotton,  and  were  on  each  day 
told  that  it  would  not  be  discharg- 
ed on  that  day.  On  the  part  of 
the  vessel  evidence  was  given  to 
show  that  all  of  the  cotton  which 
was  delivered  in  good  order  was 
discharged  and  taken  away  by  the 
consignees  before  the  fire ; 

HeJdy  That  the  evidence  showed 
that  part  of  the  cotton  was  received 
and  taken  away  by.  the  consignees 
on  the  17th  or  18th  of  October ; 

That,  therefore,  the  consignees 
had  notice  to  attend  and  receive 
the  rest  of  the  cotton  as  fast  as  it 
should  be  discharged ; 

That  such  of  the  cotton  as  came 
out  on  the  day  of  the  fire  was  sep- 
arated on  the  pier  so  that  it  could 
have  been  readily  taken  away,  and 
that  there  was  time  to  have  taken 
it  away  before  the  fire ; 

That  there  had  been  such  a  de- 
livery of  the  cotton  as  to  relieve 
the  vessel  from  responsibility. 
The  Iddo  Kimball,  297 

7.  Plate  glass  was  brought  by  a 
steamship  from  Havre  to  New 
York,  under  a  bill  of  lading,  by 
which  the  steamship  was  exempted 
from  liability  for  damage  by  break- 
age. When  the  glass  arrived  at  the 
store  of  the  consignees  three  of  the 
cases  were  found  to  contain  broken 
plates ;  and  a  libel  was  filed  to  re- 
cover the  damage,  which,  it  was 
alleged,  was  caused  by  negligence 
in  the  manner  of  discharging  the 
cases: 

Held,  That  the  burden  of  proof 
was  on  the  libellants,  to  establish 
that  there  had  been  such  negligence 
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Uon  heretofore  propoeed  and  ac- 
cepted, and  to  enjoin  the  creditor 
from  taking  stept  to  collect  hie 
claim,  where  the  creditor  has  been 
permitted  •to  take  a  judgment  by 
default  for  the  full  amount  of  hia 
claim,  the  bankruptcy  proceedings 
not  being  set  up  as  a  defence,  in  an 
action  in  a  Court  of  the  State  in 
which  an  order  of  arrest  has  been 
mnted  upon  allegation  of  fraud. 
The  Bankruptcy  Court  cannot  be 
asked  to  interfere  to  give  effect  to 
a  resolution  of  composition,  where 
it  would  not  interfere  to  give  effect 
to  a  discharge.     Tooker't  Vote,  31)0 

88.  On  a  meeting  of  creditors  in  com- 
position proceedings,  while  the  re- 
gister may  fix  a  day  before  which  i 
the  vote  shall  not  be  taken,  he  has 
not  the  power,  while  the  debtor  is 
under  examination  and  the  inquir-  . 
ies  made  of  him  are  not  irrelevant, 
to  limit  the  inquiry,  or  to  pros- 
scribe  a  time  at  which  it  must  be 
terminated.    WaUefilder*$  C<i«f,;423 

24.  After  the  refusal  of  a  discharge  , 
in  bankruptcy  to  H.  be  filed  a  "pe- 
tition  in  composition,  under  which 
a  meeting  of  creditors  was  had,  at 
which  he  proposed  a  composition 
of  one-half  of  one  percent,  payable  , 
in  ten  days  after  the  recording  of 
the   final   order   of   confirmation. 
The  resolution  of  composition  was 
passed  by  the  requisite  number  and  ' 
amount  of  creditors,   but  was  op- 
posed by  two  creditors  who  had 
successfully  opposed  his  discbarge :  \ 
Held^  That,   without  passing  on  \ 
the  question  whether  the  Court  had  . 
Jurisdiction  of   composition    pro-  j 
ceedings  begun  after  the  refusal  of  | 
a  discbargo.  the  Court  was  satisfied  ; 
that  the  composition  was  not  for  \ 
the  best  interests  of  the  two  credit-  . 
ors  who  opposed  and  defeated  the  | 
discharge   of   the   bankrupt,    and  , 
would,  therefore,  refuse  to  confirm 
the  resolution.   Hannaha*  Ccuey  588 

26.   Where  an  offer  of  money  was 
made  by  the  bookkeeper  of   the  ! 
bankrupt,   but  without  his  actual 
knowledge,  to  iniluce  a  creditor  to  ' 
assent  to  a  proposal  for  composition 


who  nevertheless  refused  to  assent ; 
and  a  payment  of  money  to  anoth- 
er creditor,  who  did  assent,  was 
shown,  made  also  by  the  book- 
keeper, and  of  which  no  explana- 
tion was  given  but  the  bare  denial 
by  the  bookkeeper  that  it  had  any 
relation  to  the  matter  of  compoa- 
tion : 

Held,  That  the  evidence  was 
suflScient  to  warrant  the  inference 
that  unfair  advantage  had  been 
offered  to  induce  some  of  the  cred- 
itors to  assent  to  the  compoaitiou, 
andjthat  the  whole  proceeding  was 
thereby  vitiated,  and  the  compoai- 
UoD  must  fail ; 

That,  the  bookkeeper  being  the 
person  actually  employed  to  obtain 
the  assent  of  creditors,  the  bank- 
rupt was  chargeable  with  what  he 
dia  in  the  matter,  without  having 
actual  knowledge  thereof : 

That  it  made  no  difference,  that 
the  offer  made  was  refused  and 
ihaX  the  requisite  proportion  of  the 
^creditors  had  signed  without  count- 
ing the  debt  of  the  one  to  whom 
the  payment  was  made.  Bennett 
d  SmiVCi  Ca$e,  561 

8e4  Pbaotioe  in  Bankbuptct,  4 
to  12. 
Plkaoino,  1. 

BILL  OF  LADING. 

1.  A  canal  boat  was  loaded  full  of 
malt  for  a  voyage  from  Lyons, 
on  the  Erie  Canal,  to  New  York. 
8he  also  brought  104  boxes  of  to- 
bacco on  deck.  The  tobacco  was 
injured  on  the  voyage  by  rain,  and 
the  consignees  filed  a  libel  against 
the  canal  boat  to  recover  the  dam- 
age. It  appeared  tliat  for  the  malt 
a  so-called  bill  of  lading  was  given. 
It  had  a  printed  heading,  stating  a 
shipment  in  good  order  of  the  arti- 
cles mentioned  below,  to  be  carried 
under  deck  and  delivered  at  the 
place  of  destination  stated,  in  like 
good  order  as  addressed ;  and  be- 
low this  was  an  entry  of  the  malt 
with  address,  under  which  was 
written:  * 'Shipped  by  James  El- 
mer, as  above,  to  Emanuel  Hoff- 
man, 104  boxes  of  tobacco.    Cap- 
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tarn  to  collect,  on  safe  delivery,  22 
cents  per  100  lbs. ;  to  be  carried  on 
deck  under  canvas."  This  docu- 
ment was  signed  by  the  shipper  of 
the  malt,  the  shipper  of  the  tobac- 
co and  the  captain  of  the  boat. 
Evidence  was  given  tending  to 
show  that  the  words  **to  be  carried 
on  deck  under  canvas,"  had  been 
written  in  after  the  paper  was 
signed  by  the  shipper  of  the  tobac- 
co, and  without  his  knowledge.  It 
appeared  that  the  agreement  for 
the  carriage  of  the  tobacco  was  for 
a  carriage  on  deck,  and  that  the 
shipper  saw  it  aboard  on  deck,  and 
made  himself  acquainted  with  the 
method  adopted  to  protect  it 
from  the  weather,  and  did  not  sug- 
gest that  this  was  contrary  to  his 
agreement : 

Held,  That  the  contract,  as  to 
the  mode  of  carriage  of  the  tobac- 
co, was  in  the  parol  agreement  un- 
der which  the  tobacco  was  received 
on  board; 

That,  on  the  evidence,  it  appear- 
ed that  the  damage  resulted  merely 
from  the  carriage  of  the  goods  on 
deck ;  that  all  reasonable  care  was 
taken  of  it  during  the  voyage ;  and 
that  the  manner  of  its  stowage  and 
protection  was  known  to  and  as- 
sented to  by  the  shipper ; 

That  the  inference  was  that  the 
damage  arose  without  fault  of  the 
carrier,  and  the  boat  was  not  liable. 
Th€  Thojnas  P.  Thorn,  8 

2.  A  cargo  of  coal  shipped  at  Schuyl- 
kill  Haven,  was  brought  to  New 
York  under  a  bill  of  l^ing,  which 
contained  these  wurds:  **AVith 
skipper's  reconsignment  option." 
It  provided  also  for  the  payment 
of  cfemurrage  **if  the  car^o  be  not 
received  within  four  working  days 
after  notice  of  arrival."  On  the  ar- 
rival of  the  boat  at  New  York,  the 
master  gave  notice  of  her  arrival  to 
the  consignee,  who  directed  him  to 
proceed  to  New  Haven  and  deliver 
his  cargo.  The  master  denied  the 
right  of  the  consignee  to  reconsign 
him  to  New  Haven,  and  refused  to 
go  there ;  but,  fifteen  days  after, 
he  sent  the  consignee  written  notice 
that  he  was  ready  to  discharge  the 


coal  at  such  place  as  the  shipper 
should  name,  according  to  the  bill 
of  lading:  whereupon  the  con- 
signee in  writing  again  directed 
him  to  go  to  New  Haven,  and  sent 
an  order  for  the  towage  of  the  boat. 
The  master  accepted  this  recon- 
signment, and  his  boat  was  towed, 
at  the  expense  of  the  consignee,  to 
New  Haven  and  back.  At  New 
Haven  the  master  sought,  by  re- 
taining his  cargo,  to  compel  the 
payment  of  demurrage  for  his  de- 
tention in  New  York,  but  finally 
delivered  his  careo.  His  boat  was 
detained,  up  to  the  time  of  her  re- 
turn to  New  York,  for  twenty- six 
days  beyond  the  four  days  speci- 
fied in  the  bill  of  lading,  and  the 
master  brought  suit  against  the 
consignee  to  recover  demurrage  for 
that  time.  On  the  trial  the  de- 
fendant offered  evidence  that  by 
usage  the  option  mentioned  in  the 
bill  of  lading  is  exercised'  by  the 
consignee  as  well  as  by  the  shipper: 

Held,  That  such  usage  would  be 
a  varying  of  the  written  contract 
and  was  not  admissible  in  evidence; 

That  the  master,  by  accepting 
the  reconsignment  of  the  consignee, 
waived  his  right  to  object,  that 
such  option  could  only  be  exer- 
cised by  the  shipper ; 

That  the  master  therefore  could 
not  recover  demurrage  for  the  pe- 
riod while  he  was  refusing  to  go 
to  New  HaveU)  or  while  going 
there,  or  while  refusing  to  deliver 
his  cargo  at  New  Haven,  and  that 
the  libel  must  be  dismissed.  Mc^ 
Oovem  V.  Heissenbuttely  46 

3.  Bags  of  coffee  were  shipped  on  a  , 
steamship,  at  Rio  de  Janeiro,  to  be 
brought  to  New  York,  under  a  bill 
of  lading,  which  contained  the  ex- 
ception of  perils  of  the  seas,  and 
which  also  specified  that  it  was 
subject  to  *'all  the  conditions  of 
the  company,"  the  steamer  being 
owned  by  a  French  company.  The 
bill  of  lading  was  in  English,  and 
the  shippers  and  consignees  of  the 
coffee  had  no  other  notice  than  this, 
as  to  what  were  the  * 'conditions  of 
the  company,"  the  same  being  con- 
tained in  a  printed  form  of  a  bill  of 
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lading  in  Firnch.  One  of  those 
oondiiion*  wu,  Uuit  the  mtster 
WM  not  to  be  responsible  for  dsm* 
sges  csused  by  rsts  or  vermin.  On 
tbe  voyage  the  coffee  suffered  dam- 
age by  rat«.  The  master  of  the 
vessel  filed  a  Ul)el  against  the  con- 
signees to  recover  freight  on  the 
coffee,  and  thoy  filed  a  ]il>el  against 
the  steamship  to  recover  for  the 
damage  to  the  coffee : 

ffeldt  That  daii.uge  to  cargo  by 
rats  is  not  a  peril  ol  the  sea,  or  a 
danger  of  navii^tion,  within  those 
terms  in  a  bill  of  lading,  at  least, 
miless  it  be  shown  that  ordina- 
ry care  and  diligence  were  used  to 
guard  against  injurv  by  rats ; 

That  as  no  evidence  had  been 
offered  on  the  part  of  the  ship  to 
show  that  any  precaution  was  tak- 
en to  guard  against  injury  by  rats, 
the  fact  of  the  injury  was  prima 
fade  evidence  of  negligence  on  her 
part; 

That  a  carrier  of  goods  cannot 
lawfully  stipulate  for  exemption 
from  responsibility  for  his  negli- 
gence, and  that,  therefore,  the  8iip- 
ulation  in  this  case,  if  it  were  an 
exemption  from  liability  for  dam- 
age by  rats,  must  be  disrcg^arded ; 

Whether  the  words  in  the  bill  of 
lading  were  such  notice  of  the  con- 
ditions of  the  company  as  to  bind 
the  party  who  accepted  the  bill  of 
lading  to  those  conuitionB,  gvare  ; 

That  the  owners  of  the  ship  were 
entitled  to  their  freight  on  the 
amount  of  cargo  delivered,  and  the 
consignees  were  entitled  to  a  de- 
cree for  their  damages,  and  that 
each  decree  should  be  with  costs. 
The  Isabella,  189 

4.  A  steamer  brought  to  New  York 
902  pieces  of  boxwood,  under  a 
bill  of  lading  containing  this  clause : 
"The  goods  to  be  taken  from  along- 
side by  the  consignee  immediately 
the  vessel  is  ready  to  discharge,  or 
otherwise  they  will  be  landed  by 
the  master,  and  deposited,  at  the 
expense  of  the  consignee,  and  at 
his  risk  of  fire,  loss  or  injury,  in  the 
warehouse  provided  for  that  pur- 
pose, or  in  the  public  store,  as  the 
collector  of  the  port  of  New  York 


shall  direct,  and,  when  deposited 
in  the  warehouse  or  store,  to  be 
subject  to  storage."    The  consign- 
ees, having  seen  in  the  newspaper 
the  announcement  of  the  arrival  of 
the  steamer,  entered  their  goods  at 
the   custom   house   on   Saturday, 
February  8th,  1878,  obtained  a  per- 
mit to  land  them,  and  sent   it  on 
board  the  vessel.     The  boxwood 
was  scattered  through  the  cargo, 
having  been  used  as  dunnage.     On 
Monday  the  cartman  of  the  con- 
signees went  on  board  the  steamo'. 
It  wss  raining,  and  she  was  not 
discharging.    She    b^n   to    dis- 
charge on  Tuesday.    The  cartman 
was  on  board  on  that  day,  but  saw 
none  of  the  wood,  although  some 
of  it  came  out  that  da^.    On  Wed- 
nesday he  went  a^n,   and  then 
saw  twenty-two  pieces  which  had 
been  discharged.    On  Thursday  he 
went  again,  and  was  told  that  he 
could  probably   have  two  truck- 
loads  of  the  wood  on  Friday,  and 
that  it  would  probably  be  all  out 
on  Saturday,  and  he  said  he  would 
like  to  get  it  all  at  one  time.     He 
did  not  go  to  the  vessel  on  Friday. 
The  freight  w^as  paid  on  Thursday. 
By  Friday  afternoon  718  pieces  had 
been  discharged,  and  on  that  after- 
noon they  were  sent  by  the  ship 
to  a  warehouse  for  storage.    On 
Saturday    morning    the    cartman 
went  again  and  found  271  other 
pieces,  which  he  took  and  receipted 
for.      The  consignees    refused  to 
p&y  either  cartage  or  storage  on  the 
718  pieces,  i&nd  filed  a  libel  against 
the  vessel  to  recover  the  value  of 
721   pieces  of  the  wood.      What 
became  of  the  three  pieces  besides 
the  718  did  not  appear : 

Held,  That  the  libellant  had  full 
notice  that  the  vessel  was  discharg- 
ing cargo,  and  that  some  of  the 
wood  had  been  discharged,  and 
that  the  rest  was  likely  to  come 
out  at  uncertain  times ; 

That  the  vessel  was  not  bound, 
under  the  bill  of  lading,  to  keep 
the  wood  on  the  wharf  for  the  con- 
signees until  it  was  all  discharged, 
but  that  she  was  bound  to  give  the 
consignees  a  reasonable  opportu- 
nity, to  take  the  goods ;   and,  after 


INDEX. 


609 


affording  such  opportunity  she  had 
the  rieht  to  store  the  goods  under 
thebul  of  lading; 

That  such  reasonable  opportunity 
was  afforded  in  this  case,  and  the 
libellants  were,  therefore,  not  en- 
titled to  recover  the  value  of  the 
718  pieces  of  wood,  and  that  the 
claimants  of  the  vessel  must  have 
a  decree  for  their  costs,  less  the 
value  of  the  three  pieces.  Tlie 
KathUen  Mary^  165 

5.  Cement  was  shipped  in  a  steam- 
ship under  an  ordinary  bill  of  lad- 
ing. When  it  was  bemg  discharg- 
ed, the  heads  came  out  of  some  of 
the  barrels,  and  some  were  found 
with  loosened  staves,  so  that  ce- 
ment escaped  from  them  on  the 
dock,  which  was  gathered  up  and 
replaced,  but  so  as  to  be  injured  by 
an  admixture  of  dirt.  The  loose 
casks  were  re-coopered  on  the  dock; 
a  portion  of  them,  while  waiting 
to  be  coopered,  were  left  on  the 
dock  over  night,  and  being  insuffi- 
ciently covered,  the  cement  was 
injured  by  rain : 

Held,  That  it  was  the  duty  of 
'  the  ship  to  have  had  the  casks 
coopered  in  the  hold,  if  that  was 
necessary  to  prevent  the  escape  of 
their  contents  while  being  discharg- 
ed; 

That,  even  if  the  casks  had  be- 
come loose  in  the  hold,  by  being 
made  of  green  wood  and  shrinking 
excessively  from  the  heat  of  the 
hold,  which  was  not  proved,  that 
would  not  discharge  the  ship  from 
her  liability  for  a  failure  to  put 
them  in  proper  landing  order  be- 
fore discharging  them ; 

That  the  ship  was  liable  for  the 
cement  lost,  and  for  the  damage  to 
what  was  injured  by  rain  and  by 
being  carelessly  mixed  with  dirt. 
The  Harold  Haarfager,  216 

6.  A  barque  brought  to  New  York 
from  Savannah  one  hundred  bales 
of  cotton,  under  a  bill  of  lading 
which  excepted  ''the  dangers  of 
the  seas  and  lire. "  The  consignees 
filed  a  libel  against  her,  alleging 
that  she  had  delivered  only  eighty 
bales  in  good  order,  and  about  the 


quantity  of  seven  more  damaged 
by  fire,  and  seeking  to  recover 
damages  for  the  failure  to  deliver 
the  whole  in  gpod  order.  The  ves- 
sel arrived  in  New  York  on  the 
12th  of  October,  1865.  The  fire 
occurred  on  the  dock  on  the  20th 
of  October,  about  11  A.  M.  A 
notice  was  published  in  a  news- 
paper on  the  18th  of  October,  that 
the  vessel  would  begin  to  discharge 
cargo  that  day.  The  consignees 
gave  evidence  to  show  that  they 
went  to  the  vessel  every  day,  for 
several  days  before  the  fire,  to  get 
their  cotton,  and  were  on  each  S&j 
told  that  it  would  not  be  discharg- 
ed on  that  day.  On  the  part  of 
the  vessel  evidence  was  given  to 
show  that  all  of  the  cotton  which 
was  delivered  in  good  order  was 
discharged  and  taken  away  by  the 
consignees  before  the  fire ; 

Held,  That  the  evidence  showed 
that  part  of  the  cotton  was  received 
and  taken  away  by  the  consignees 
on  the  17th  or  18th  of  October ; 

That,  therefore,  the  consignees 
had  notice  to  attend  and  receive 
the  rest  of  the  cotton  as  fast  as  it 
should  be  discharged ; 

That  such  of  the  cotton  as  came 
out  on  the  day  of  the  fire  was  sep- 
arated on  the  pier  so  that  it  could 
have  been  readily  taken  away,  and 
that  there  was  time  to  have  taken 
it  away  before  the  fire ; 

That  there  had  been  such  a  de- 
livery of  the  cotton  as  to  relieve 
the  vessel  from  responsibility. 
The.  Iddo  Kimball,  297 

7.  Plate  glass  was  brought  by  a 
steamship  from  Havre  to  New 
York,  under  a  bill  of  lading,  by 
which  the  steamship  was  exempted 
from  liability  for  damage  by  break- 
age. When  the  glass  arrived  at  the 
store  of  the  consignees  three  of  the 
cases  were  found  to  contain  broken 
plates ;  and  a  libel  was  filed  to  re- 
cover the  damage,  which,  it  was 
alleged,  was  caused  by  negligence 
in  the  manner  of  discharging  the 
cases: 

Held,  That  the  burden  of  proof 
was  on  the  libellants,  to  establish 
that  there  had  been  such  negligence 
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Da)EX. 


;i«f  IcVajul?'.  ;  »ad  iLai,  cm  the 
e^:  :•:.-« TT,  n-'S'.t'h  n»^l:^^nce  was 
t^A^-^-Allttl      2  ^  Prrvtrr^  301 

5*1  i>Tar^"»  ar«!  Vr>^r.«  wi»re  shipped 
iD  a  >;.  Ai:  ^..i;-  *i  Va\ncia  lo  N' 
I'p  .'ij-.;  u*  N\w  Y'^rk  uRtk-ra  bill 

frnii  .•*<"^*  *'V  ptnls  •»f  the  sevts  or 
fr  c».  :::!.♦  r\  n:  li'  tin-  »nii  i<  »n.  Chi 
;U  il.-s*  :-3Lr^  '^f  ;Iie  CHrji>  al  New 
^.-ck  lix-  fniit  was  f«'und  lo  l>e 
R.r^stlT  lUi^ytiL  and  a  iilH?!  was 
ti.«d  :i;:t».n«  iHe  stcauier  lo  recover 

i/-;!.'.  Thai  on  ihe  evidtncc  the 
car^  ^  bdi  i:«<  U-rn  <»^  ?:.»wcil  as  to 

Ti.as  it  was  ikh  inruiubeot  on 
rK*'..ai!sio  pn»ve  ihAi  ihere  was 
iK^  iuLivrenl    dvlexiorauon   in   the 

fr**''  • 

Thai  Iho  n^tiiis  of  the  fruit  was 
ur.dvHii'tidly  umiulv  hastened  by 
Uh'  niannt-r  in  ^  l«:eh  il  was  stowed  ; 
and  that  the  hNluuits  were  en- 
titled lo  recover.  J.W  Aui^n'M,  491 

jSe*^  Chartkr,  3. 

BILL  OF  SALE. 


iSw  BANKKVrTCT,  10. 

BOOKS  OF  ACCOUNT. 


iS^^  DisniAROE,  3,  4." 

IXTKIOCAL  liKVKXrB,  3. 


BOND. 

1.  Suit  on  a  joint  and  several  bond 
may  he  brouglit  ac»inst  the  execu- 
tors of  a  deceased  obligor,  together 
with  the  surviving  obligors. 

The  rule  as  to  showing  the  in- 
solvency of  the  surviving  obligors, 
before  a  suit  can  be  maintained 
against  the  representatives  of  a  de- 
ceased obligor,  has  no  application 
to  a  case  of  several  liability, 
Unit^  States  V.  Traey.etals.^Ex^e- 
vtorsy  1 
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BURDEN  OF  PROOF. 

See  Bill  op  Labiko,  7. 
Collision,  10,  16. 
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CASES  CRITICISED. 

Frandu^B  Com  (7  Ben,  420),  Shel- 
don's Case,  67 

In  Tt  CoXUm  (12  BlaiOK^y  O,  C.  B., 
548)  Duncan  H  dC%  Case,         365 

Th^  John  Ja^  (17  Haw,,  399;,  The 
Fannie,  ^^ 

The  Kdith  (11  Blotch,,  561),  The 
Unadilla,  478 

Seoifs  C<ue  (1  Ahh,  U,  8,  Rep,, 

336),  The  Wm.  T.  Graves,       668 

The    TraneU  (4  Benedict,  138), 
The  Beaver,  598 

CHARTER  PARTY. 

1.  A  vessel  was  chartered  for  a  ae- 
ries of  voyages  from  Georgetown, 
D.  C,  to  Weymouth,  Mass.,  "from 
the  2d  day  of  May,  1874,  until  the 
Ist  day  of  November,  1874."  She 
made  several  voyages  imder  the 
charter  and  arrived  at  Georgetown 
on  October  19th,  when  the  master 
reported  lo  the  charterers*  agent 
and  demanded  a  cargq,  which  the 
agent  refused  to  give  under  tlie 
charter,  unless  the  master  would 
agree  to  finish  his  trip  before  Nov- 
ember Ist  This  the  master  declin- 
ed to  do.  By  special  agreement 
the  agent  gave  him  a  cargo  at  a  less 
rate  of  freight  than  tliat  stated  in 
the  charter,  without  prejudice  to 
the  rights  of  either  party.  This 
cargo  he  carried,  and  he  then  filed 
this  libel  agunst  the  charterers,  to 
recover  the  difference  of  freight : 

Meld,  That  the  master,  under 
this  charter,  was  not  entitled  to 
claim  the  cargo  unless  the  voyage 
was  to  be  completed  before  Nov- 
ember 1st ;  and,  as  the  master  de- 
clined to  agree  to  do  this,  the 
charterer  was  justified  in  refusing 
to  furnish  the  cargo.  Poland  v. 
The  Maryland  Coal  Co.,  347 

2.  A  vessel  was  chartered  for  a  lump 
sum  to  bring  a  cargo  from  Leghorn 
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to  Baltimore.  The  charter  con- 
tained no  exception  as  to  perils  of 
the  seas.  She  was  loaded  at  Leg- 
horn and  sailed;  but  meeting 
heavy  weather,  she  put  back  l^y 
to  Leghorn,  where  parts  of  her  car- 
go, which  had  been  damaged,  were 
taken  out  -'by  the  authorities*'  and 
sold.  The  rest  of  it  was  carried 
forward  by  the  vessel  and  delivered 
according  to  bills  of  lading,  which 
the  master  had  signed  for  it,  as 
stipulated  in  the  charter.  The 
owner  of  the  vessel  filed  a  libel 
against  the  charterer  to  recover  the 
charter  money : 

Held,  That  the  libel  did  not  aver 
a  loss  of  the  cargo  by  perils  of  the 
seas ;  but,  on  the  assumption  that 
the  non-delivery  of  the  cargo  which 
was  not  delivered  was  caused  by 
perils  of  the  seas,  the  libellants 
were  not  entitled  to  recover,  for 
the  contract  was  an  entire  one,  and, 
as  the  vessel  did  not  fully  perform 
it,  she  could  not  recover  any  part 
of  the  charter  money,  and  the  re- 
ceipt of  the  cargo  under  the  bills 
of  lading  by  those  to  whom  it  was 
consign^  was  not  a  waiver  by  the 
charterer  of  the  stipulation  in  the 
charter  that  the  cargo  should  be 
wholly  delivered  before  the  char- 
ter money  was  payable : 

That  the  stipulation  in  the  bills 
of  lading  as  to  perils  of  the  seas 
could  not  affect  the  right  of  the 
charterer  under  the  charter  party. 
WaUtt  <fc  Murphy  v.  PMllips,    459 

See  Fkeight  1. 
Demurrage,  2. 
Lien,  1,  9. 

CHATTEL  MORTGAGE. 

A  chattel  mortgage  executed  and  de- 
livered without  fraud  for  purchase 
money,  not  filed  as  required  by  the 
law  of  the  State  before  the  filing 
of  a  petition  in  bankruptcy,  but 
filed  prior  to  the  appointment  of  an 
assignee,  and  when  there  were  no 
judgments  against  the  bankrupt,  is 
sufficient  to  give  a  lien  upon  the 
mortgaged  property  which  must  be 
recognized  by  the  Bankruptcy 
Court  in  disposing  of  the  proceeds 


*of '  the  mortgaged  property.     Col- 
lint^  Case,  69 

CANAL. 

See  Jurisdiction,  2. 

CODE  OP  PROCEDURE. 

The  riflrht  of  a  receiver  of  a  National 
Bank  to  bring  a  suit  in  his  own 
name  to  recover  an  assessment  laid 
on  stockholders,  for  the  purpose  of 
paying  debts,  grows  out  of  the  pro- 
visions of  Section  5234  of  the  Re- 
vised Statutes;  and,  thdtefore, 
sections  111  and  123  of  the  New 
York  Code  of  Procedure  do  not  ap- 
ply to  the  case,  as  rules  of  decision. 
Stanton,  Recei/oer  v.  WUkeaan,  357 

See  Bankruptcy,  1,  18. 

COLLISION. 

I.  Steamers. 

1.  The  Rhode  Island,  bound  through 
Long  Island  Sound  in  the  night,  met 
a  tug  towing  two  barges,  one  astern 
of  the  other,  upon  hawsers.  The 
O.,  which  was  the  stern  boat,  was 
distant  about  a  thousand  feet  from 
and  directly  behind  the  tug.  There 
was  a  bright  light  upon  the  O.,  and 
the  tug  had  proper  side  lights,  and 
a  bow  and  stern  light,  but  as  to 
whether  one  of  these  was  not  so 
dim  as  to  prevent  its  being  seen  at 
a  proper  distance,  the  evidence  was 
conflicting.  The  night  was  star- 
light, and  vessels  without  a  light 
could  be  seen  at  a  considerable  dis- 
tance. The  vessels  were  approach- 
ing each  other  at  an  angle,  so  that 
the  tug  showed  her  green  light  to 
the  steamer,  and  so  that  without 
change  of  course  the  first  barge  was 
brought  directly  ahead  of  the 
steamer.  The  speed  of  the  tug  was 
about  three  miles  an  hour,  and  that 
of  the  steamer  thirteen  or  fourteen 
miles.  The  tug  made  no  change  of 
course  or  speed.  The  steamer  held 
her  course  at  full  speed  till  she  was 
close  to  the  first  barge,  when,  dis- 
covering the  barge  for  the  first 
time,    the   steamer    was    sheered 
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•hmrply  to  port,  and  her  engine 
waa  atoppcd  and  backed,  avoidiDg 
that  barge,  but  striking  the  O., 
which  waa  about  twenty-five  fath- 
oms behind : 

Jlfld,  That,  if  the  lights  on  the 
tug  and  on  the  O.  were  not  seen 
from  the  steamer  till  too  near  to 
avoid  the  collision,  the  steamer 
was  in  fault  for  not  keeping  a  care- 
ful lookout;  and  that,  u  those 
lights  were  si>en  as  soon  as  they 
could  be,  the  steamer  was  in  fault 
for  attempting  to  cross  between 
them  when  so  close  that  no 
change  of  her  course  was  possi- 
ble without  bringing  her  in  con- 
tact with  the  one  on  lier  port  bow ; 

That,  if  the  light  on  the  tug  was 
dim,  it  furnished  no  excuse  to  the 
steamer,  under  the  circumstances; 

That  the  steamer  was  liable  for 
the  damages  to  the  O.  The  Steam- 
boat mode  J$landy  88 

2.  The  tug  S.  was  going  up  the  East 
River  agiiinst  the  tide,  not  far  from 
the  Brooklyn  piers,  towing  a  barge 
on  her  port  side.    Her  pilot  saw 
the  tug  L.   lying  at  the  end  of  a 
pier  on  the  Brooklyn  side.     The  S. 
kept  on  until  the  L.,  without  giv- 
ing any  signal,  started  out,  where- 
upon the  fc>.  slowed  her  engine  to 
allow  the  L.  to  pass  aliead  of  her. 
It  then  appeared  that  the  L.   was 
towing,   on  a  line  astern,  a  canal 
boat.     On  seeing  this  tlie  engine  of 
the   S.    was  stopped.    As  the  L. 
went  out  further  into  the  river,  it 
appeared  that  slie  was  towing  a  • 
second  canal  boat,   the  G.,  stem  ' 
foremost,   on  a  line  from  the  stern  , 
of  the  first.    On  seeing  this  the  en-  ' 
gine  of  the  S.  was  lacked.    But  | 
the  tide  swept  the  L.  and  the  canal  i 
boats  down  upon  her,  and  a  collis- 
ion ensued  between  the  barge  tow- 
ed   by  the  S.   and  the  G.     The 
owners  of    the    G.    filed    a  libel 
against  both    tugs  to  recover  the 
damages.    Each  tug  answered  that 
it  was  free  from  fault  and  threw 
the  blame  upon  the  other,  and  eadi 
alleged  that  the  G.  was  in  fault,  in 
being  towed  stern  foremost  so  that 
she  could  not  be  steered  : 
Held,  That  it  did  not  appear, 


from  the  evidence,  that  the  collis- 
ion would  have  been  avoided  if  the 
G.  had  been  towed  bows  foremost ; 
but,  if  the  manner  in  which  she 
was  towed  was  a  fault,  it  was  one 
for  which  the  L.  was  responsible, 
and  not  the  G ; 

That  it  could  not  be  held  to  be  a 
fault  in  the  L.,  that  she  towed  the 
two  boats  out  astern  of  each  other, 
and  the  G.  stem  foremost ;  but 
such  a  mode  of  towing  imposed  on 
her  the  duty  of  using  great  care ; 

That  she  should  have  given  an 
alarm  before  moving  out,  and  con- 
tinued it  till  the  G.  was  clear  of 
thepiers ; 

That  the  S.  was  not  in  fault  for 
being  so  close  to  the  piers,  although, 
undoubtedly,  if  she  had  been  so  far 
out  as  to  be  beyond  the  L..  there 
would  have  been  no  collision,  be- 
cause there  would  have  been  none, 
also,  if  she  had  been  yet  closer  to 
the  piers ; 

That  the  navigation  of  the  S. 
was  free  from  fault,  and  that  the 
•  L.  was  in  fault  for  not  giving  due 
warning,  and  must  be  held  solely 
liable.  The  Edmund  Lew  and 
The  W.  A,  Sumner,  144 

8.  The  brig  T.  Z.,  while  being  towed 
down  the  East  River  by  the  tug  F. 
W.,  at  the  end  of  a  hawser,  came 
in  collision  with  the  steamboat  C, 
and  her  owner  filed  a  libel  against 
the  C.  and  tlie  F.  W.  to  recover 
the  damages.  The  case  was  heard 
on  a  single  deposition,  that  of  the 
captain  of  the  T.  Z.,  examined  as 
a  witness  in  behalf  of  the  libellants. 
The  tide  was  ebb  and  the  day  was 
rair,  and  the  vessels  came  In  sight 
of  each  other  at  a  good  distance 
apart,  the  C.  having  come  round 
the  Battery  from  the  North  River 
into  the  East  River.  The  C.  claim- 
ed that  it  was  the  duty  of  the  F. 
W.,  because  she  had  the  C.  on  her 
starboard  hand,  to  keep  out  of  her 
way,  and  that  instead  of  doing  so 
she  sheered  in  towards  the  New 
York  shore  across  the  bows  of  the 
C,  and  thus  brought  the  brigin 
collision  with  her.  The  F.  W. 
claimed  that  the  C.  was  on  her 
port  hand  as  she  came  down  the 
river,  and,   instead  of  keeping  on 
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the  port  hand  starboarded  her  helm 
and  ran  across  the  hawser,  and 
thus  came  in  collision  with  the 
brig: 

Seldf  That  the  claim  made  by  the 
C.  was  not  taken  in  the  libel,  nor 
was  it  sustained  by  the  witness, 
his  evidence  showing  that  the  C, 
in  coming  round  from  the  North 
River,  had  reached  to  the  middle 
of  the  East  River,  on  the  port  hand 
of  the  tug  and  tow,  and  after  that 
had  so  neared  the  New  York  shore 
as  to  be  within  400  feet  of  the  piers 
when  she  struck  the  hawser; 

That  no  reason  being  shown  for 
her  changing  her  course  so  as  to 
approach  the  New  York  side  of  the 
river,  she  must  be  held  to  have 
caused  the  collision  by  such  move- 
ment, and  to  be  solely  in  fault. 
Ths  CUy  of  N<yrwich  and  The  F. 
Woodruff,  206 

4.  The  barge  A.  was  towed  by  the 
steamboat  H.  astern  at  the  end  of 
two  Ifawsers,  being  steered  by  her 
own  helm.  In  passing  the  steamer 
C.  and  a  fleet  of  twenty-five  canal- 
boats,  which  she  was  towing  up 
the  river  astern  of  her,  the  barge 
took  a  sheer  towards  the  canal-boats 
and  came  in  collision  with  one  of 
them,  while  the  H.  and  two  boats 
which  she  had  alongside  passed 
clear  of  all.  In  a  suit  brought 
against  the  H.,  the  C.  and  the  A., 
to  recover  for  the  damages  sus- 
tained by  the  canal-boat  : 

Held,  That,  under  the  circumstan- 
ces,  it  was  for  the  A.  to  establish 
that  this  sheer  was  caused  by  some 
fault  on  the  part  of  the  H.; 

That  no  fault  was  shown  to  have 
been  committed  by  either  the  H. 
or  the  C,  and  that  the  A.  must  be 
held  solely  responsible  for  the 
damages.  TJie  jleraM,  The  Con- 
necticut and  The  ArctiCy  268 

Stbambb  and  Sailing  Vessel. 

5.  A  man  in  a  small  boat  saw  a  steam- 
boat approaching  bim,  two  or  three 
hundred  feet  away.  He  alleged 
that  the  steamboat  came  on  with- 
out , slacking  speed  and  struck  his 
boat  before  he  had  time  to  get  out 


of  the  wav ;  and  he  filed  a  libel  to 
recover  for  the  damage  to  the 
boat: 

ffeldf  That,  on  this  libel,  which 
conceded  the  obligation  of  the 
small  boat  to  get  out  of  the  way 
of  the  steamboat,  if  she  had  time, 
the  question  was  whether  she  did 
have  time ; 

That,  as  the  libel  stated  that  the 
steamboat  was  two  or  three  hun- 
dred feet  away  when  she  was  seen, 
the  small  boat  did  have  time  to  get 
out  of  the  way,  and  the  libel  must 
be  dismissed.  The  Propeller  Mie- 
sisguoif  6 

6.  A  collision  occun'ed  between  a 
steam  propeller  and  a  schooner,  in 
the  East  Kiver,  on  the  evening  of 
August  20th,  1870.  The  schooner 
was  bound  up  the  river,  against 
the  ebb  tide,  with  the  wind  north- 
west or  west-north-west,  having 
her  booms  off  to  starboard.  She 
was  struck  on  her  atarboard  bow 
by  the  propeller,  the  blow  cutting 
in  angling  towards  her  port  quar- 
ter. She  claimed  that  she  made 
the  lights  of  the  propeller  on  her 
starboard  bow,  when  she  was  about 
150  yards  off  from  the  line  of  the 
pier ;  that  she  kept  her  course ;  and 
that  the  propeller  would  have  pass- 
ed her  on  her  starboard  side  but 
the  propeller  ported  and  thus  ran 
into  her.  The  propeller  claimed 
that  she  made  the  red  light  'of  the 
schooner  a  little  on  her  starboard 
bow,  and  ported,  so  as  to  pass  the 
schooner  to  the  right,  and  steadied; 
but,  shortly  before  the  collision, 
the  schooner,  then  being  on  the 
propeller's  port  bow,  chSiged  her 
course  so  as  to  bring  herself  right 
ahead  of  the  propeller,  which  was 
at  once  stopped  and  backed,  but 
the  collision  could  not  then  be 
Avoided;  and  that  the  schooner 
showed  no  green  light  at  any  time. 
The  man  at  the  wheel,  and  the 
lookout  of  the  schooner,  were  her 
only  witnesses,  and  both  swore 
that  there  was  no  change  of  course 
of  the  schooner,  and  that  her  lights 
were  burning  bright  just  before  the 
collision.  The  lookout  testified  to 
the  alleged  change  of  course  of  the 
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propeller.  The  man  at  the  wheel 
had  no  notice  of  her  approach  till 
just  at  the  moment  of  the  collision. 
The  captain  and  the  lookout  of  the 
propeller  testified  that  they  saw  the 
schooner's  red  light,  and  ported  till 
it  bore  on  the  propeller's  port  bow, 
and  after  that  saw  the  schooner  luff 
across  the  propeller's  course  till 
the  red  light  went  out  of  sight ; 
and  that  she  had  no  green  light 
burning.  As  to  the  lights,  they 
were  sustained  by  a  passenger. 
They  did  not  agvee  as  to  the  bear- 
ing of  the  red  light  when  first  seen, 
one  putting  it  on  the  propeller's 
starboard  bow,  and  one  on  her  port 
bow: 

Held,  That  the  evidence  from 
the  schooner  that  both  her  lights 
were  set  and  burning  was  over- 
borne  by  the  evidence  from  the 
steamer ;  and  that,  as  the  propel- 
ler saw  the  schooner's  red  light,  it 
was  right  for  the  steamer  to  port ; 

That,  on  the  evidence,  the  pro- 
peller kept  a  good  lookout ; 

That  the  collision  was  not  due 
to  the  fact  that  the  propeller  was 
not  navigating  in  the  middle  of  the 
East  River ; 

That,  as  the  wheelsman  of  the 
schooner  was  not  aware  of  the  ap- 
proach of  the  propeller  till  just  be- 
fore the  collision,  and,  therefore, 
had  no  special  reason  for  keeping 
his  course  with  reference  to  her, 
the  evidence  from  the  propeller 
that  the  schooner  changed  her 
course,  while  the  former  was  tak- 
ing measures  to  avoid  her,  was 
more  reliable ; 

That  the  schooner  was  in  fault, 
and  the  propeller  was  free  from 
fault,  and  the  libel  must  be  dis- 
missed.   The  Steamship  Fanita,  11 

7.  A  steamer  and  a  schooner  came  in 
collision  on  the  morning  of  Sep- 
tember 6tb,  1874,  at  sea,  off  the 
coast  of  New  Jersey.  The  schoon- 
er was  sailing  north-east  by  north, 
the  wind  being  east-south-east, 
when  the  steamer,  which  was 
steering  about  south  by  west-half- 
west,  was  seen  about  two  or  three 
miles  off  and  about  two  points  and 
a  half  on  the  schooner's  port  bow. 


The  schooner  kept  her  course  till 
the  steamer  was  about  three 
lengths,  or  about  800  feet,  distant. 
The  schooner's  second  mate  then 
hailed  the  steamer,  and,  getting  no 
answer,  told  the  man  at  the  schoon- 
er's wheel  to  let  her  luff  half  a 
point,  and  the  man  ported  bia 
wheel  just  before  the  vessels  struck. 
Both  vessels  had  their  lights  set  and 
burning,  and  it  was,  moreover,  so 
light  that  the  vessels  themselves 
could  be  seen  at  an  ample  distance. 
The  lookout  on  the  steamer  had 
been  sent  from  his  poet  by  the  se- 
cond mate,  who  had  charge  of  the 
deck,  to  help  wash  the  decks,  the 
only  lookout  from  that  time  being 
the  quartermaster  at  the  wheel,  in 
the  wheel-house,  with  the  windows 
closed.  The  schooner  was  not 
seen  till  her  hail  was  heard  by  the 
second  mate,  who  then  saw  her 
over  the  steamer's  starboard  bow, 
about  850  feet  distant.  The  steam- 
er  was  running  ten  miles  an  hour. 
The  second  mate  then  went  to  the 
pilot-house  and  ordered  the  steam- 
er's wheel  put  hard-a-port,  and  her 
engine  was  stopped  by  the  captain, 
who  had  been  asleep  and  was 
awakened  by  the  second  mate's  or- 
der to  the  quartermaster.  The 
porting  of  the  steamer's  helm 
changed  the  steamer's  criurse  but 
very  little.  She  struck  the  schoon- 
er on  her  port  bow,  cutting  half- 
way into  her: 

Held^  That  the  fact  of  a  collision 
under  the  circumstances  of  this 
case  was  evidence  of  great  negli- 
gence somewhere ; 

That,  it  being  the  duty  of  the 
steamer  to  avoid  the  schodner,  the 
presumption  of  negligence  was  on 
the  steamer,  and  it  was  for  her  to 
relieve  herself  from  the  burden ; 

That  the  steamer  was  in  fault  in 
not  having  seen  the  schooner  soon- 
er: 

That  the  porting  of  the  schoon- 
er's helm  was  a  movement  in  extre- 
miit,  brought  about  by  the  fault  of 
the  steamer  in  approaching  so  near . 
the  schooner,  and  was  not  to  be 
attributed  as  a  fault  to  the  schoon- 
er; 

That  the  steamer  was  liable  for 
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the  collision.      The  Neio  Orleans, 

101 

8.  A  sloop  was  sailing  up  the  East 
River  against  the  tide,  running 
free.  A  ferry-boat  coming  down 
the  river  was  running  within  about 

.  a  hundred  and  fifty  feet  of  her 
course,  so  that  she  would  have 
cleared  the  sloop,  if  the  latter  had 
held  her  course.  The  master  of 
the  sloop,  who  was  at  her  helm, 
left  it  in  the  becket  and  went  for- 
ward to  assist  in  bearing  off  the  an- 
chor, so  as  to  get  it  on  the  bow, 
and  while  he  was  thus  absent  from 
the  helm,  the  sloop  luffed  towards 
the  course  of  the  ferry-boat.  The 
latter  whistled,  and  the  whistle 
called  the  attention  of  the  master 
to  the  ferry-boat.  He  ran  to  the 
wheel  and  put  it  hard-a-port,  and 
the  sloop  rapidly  swung  off,  but 
was  struck  by  the  ferry-boat  on 
her  port  side : 
Held,   That  the  ferry-boat  was 

*  not  in  fault  in  running  so  close  to 
the  course  of  the  sloop ;  and  that 
the  latter  was  in  fault  in  luffing, 
and  was  solely  responsible  for  the 
collision.     The  Gerard  Stuy^esant, 

183. 

9.  Three  schooners  were  running  into 
Hampton  Roads  in  the  night,  all 
heading  west-north-west  for  the 
Thimble  Light.  A  steamship 
bound  out  from  the  Roads  passed 
the  two  first  schooners  on  her  port 
side,  but  came  in  collision  with  the 
third,  which  was  about  a  quarter 
of  a  mile  astern,  and  which  struck 
her  on  her  starboard  bow  nearly  at 
right  angles  and  was  sunk  bv-  the 
collision.  The  schooner  alleged 
that  she  kept  her  course  and  that 
the  steamer,  which  was  on  her 
port  hand,  starboarded  her  wheel 
and  ran  across  her  bows.  The 
steamer  alleged  that  the  schooner 
was  on  her  starboard  hand ;  that 
she  starboarded  to  give  her  more 
room,  and  that  the  schooner  chang- 
ed her  course  by  porting  her  helm 
and  endeavored  to  cross  the  steam- 
er's bows  and  thus  caused  the  col- 
lision : 

*Ueld,  That  the  attempt  to  pass 


between  the  two  schooners  was  a 
dangerous  manoeuvre,  which  caused 
the  collision,  and  for  which  the 
steamer  was  liable,  whether  the 
attempt  arose  from  an  error  of 
judgment  on  the  part  of  her  officers 
or  from  their  failure  to  observe  the 
third  schooner,  with  which  she 
collided.     The  Old  Dominion,   321 

10.  A  collision  occurred  in  the  At- 
lantic Ocean,  off  the  coast  of  New 
Jersey,  between  the  steamer  A. 
and  the  schooner  L.  M.,  on  the 
evening  of  February  2d,  1875.  The 
steamer  was  bound  from  New 
York  'to  Wilmington,  and  the 
schooner  was  bound  up  the  coast 
to  New  York.  The  wind  was  from 
the  8.  W.  or  8.  8.  W.,  and  the 
schooner  was  on  her  port  tack.  In 
her  behalf  it  was  all^d  that  she 
was  heading  N.  N.  W.;  and  that 
both  of  the  lights  of  the  steamer 
were  seen  on  her  starboard  bow, 
but  the  red  light  waa  shut  in  and 
the  green  light  alone  remained  in 
view,  and  the  schooner  held  her 
course  without  change,  till  the  ves- 
sels were  a  few  lengths  apart,  when 
the  steamer  suddem  v  ran  across  the 
schooner's  bow,  and,  in  answer  to 
a  hail  from  the  steamer,  the  schoon- 
er's helm  was  ported,  but  she  struck 
the  steamer's  port  quarter  with  her 
bowsprit.  On  behalf  of  the  steam- 
er it  was  alleged,  that  the  steamer 
was  heading  8.  by  E. ;  that  the 
red  light  of  the  schooner  was  seen 
about  two  points  on  the  steamer's 
port  bow ;  that  the  steamer's  helm 
was  ported,  and  her  course  chang- 
ed to  8.  by  W.;  and  that  the 
schooner's  helm  was  starboarded 
and  her  course  changed  towards 
the  steamer,  and  she  Kept  on  till 
she  ran  into  the  steamer.  Cross- 
libels  were  filed  by  the  owners  of 
the  respective  vessels : 

Heldy  That  it  Was  the  duty  of 
the  steamer  to  keep  out  of  the  way 
of  the  schooner,  or  to  establish  an 
excuse  for  not  having  done  so ; 

That  it  was  impossible  to  recon- 
cile the  evidence  that  only  the 
schooner's  red  light  was  seen  over 
the  steamer's  port  bow,  with  the 
evidence  that  only  the  steamer's 
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gTwn    liffht    was    w»en  over    the 
i»chu4>Ofr'b  ttlarbuard  bow  ;  and  that  | 
DO  satisfactory  codcIusiod  as  to  the 
real  state  of  the  facts  could  be  ar-  ■ 
rived  at  fn>m  the  evidence ;  i 

That  the  burden  of  proof  was  on 
the  steaiiuT,  to  show  that  the 
BchcKiner  hud  changed  her  course ; 

That  she  had  fuiied  to  esublish 
such  fact,  and  must  be  held  solely 
liable  for  the  collision.  The  JJza^ 
Major,  333 

11.  A  schooner  was  sunk  by  a  collis- 
ion with  a  propeller  in  Narragan-  ■ 
sett  Bay.    The  schooner  was  beat- 
ing up  the  bay,  and  tacked  from 
the  west  shore  and  stood  across  on  * 
her  port  tack.     While  on  this  tack 
she  saw,  as  she  alleged,  that  she  | 
was  likely  to  come  in  collision  with  ' 
another  schooner,  which  was  hold-  ' 
ing  her  starboard  tack,  if  both  ves-  ■ 
sels  kept  their  courses,  whereupon  ; 
she  again  tacked  and  came  on  the 
Btarbc^ird  tack,  and  shortly  after- 
wards was  struck  by  the  propeller*8 
stem,   on  her  starboard  side,   near 
amidships.     On  behalf  of  the  pro- 
peller it  waa  alleged,  that,  as  she 
was  coming  down  the  bay,  she  saw 
the  schooner   coming    from    the 
west  shore  and  ported  her  helm  to 
go  under  the  schooner's  stern,  and 
had  swung  off  to  starboard,  when 
the  schooner  suddenly,  and  without 
notice  or  reason,  came  about  on 
her  starboard  tack,  when  so  near 
the  propeller  that  she  could  not  be 
avoided : 

Held,  That  the  tacking  of  the 
schooner,  on  the  evidence,  was  so 
short  a  time  before  the  collision  as 
not  to  leave  room  for  the  propeller, 
which  had  taken  measures,  by 
porting,  to  go  under  the  schooner's 
stem,  as  she  was  going  east,  to 
change  her  course  so  as  to  get  un- 
der the  stem  of  the  schooner  as  she 
was  going  west  ;» 

That  though  such  change  of 
coivse  by  the  schooner  might  not 
have  been  a  fault,  as  respected  the 
other  schooner,  which  she  was  try- 
ing to  avoid,  that  did  not  show 
that  she  was  not  in  fault  as  respect- 
ed the  propeller ; 

That    the  steamer    was  not  in 


fault  in  not  slowing  before  the 
schooner  changed  her  course ;  that 
she  took  proper  measures  in  time 
to  avoid  the  schooner  and  stopped 
and  backed  as  soon  as  there  waa 
any  apparent  necessity  for  it ;  and 
that  she  was  not  chargeable  with 
the  consequences  of  t£e  collision. . 
The  Amoi  C.  BarstavD,  401 

12.  A  steamer  and  a  schooner  came 
in  collision  in  broad  daylight  in  the 
Atlantic  Ocean,  off  Squam  Beach. 
The  schooner  was  bound  up  the 
coast,  close-hauled  on  the  port  tadk« 
heading  about  north  by  west  and 
running  about  eight  miles  an  hour. 
The  steamer  was  running  down  the 
coast  about  ten  miles  an  hour. 
Each  vessel  sighted  the  other  sev- 
eral miles  off.  The  steamer  claim- 
ed that  she  had  shaped  her  course 
to  pass  inshore  of  the  schooner  and 
would  Jiave  passed  her  in  safety,  if 
the  schooner  bad  not,  when  the 
vessels  were  a  short  distance  apart, 
luffed  up  across  her  bow.  It  ap- 
peared that  she  would  have  passed 
not  more  than  thirty  or  f or^  feet 
off.  The  steamer  struck  the  schoon- 
er on  her  starboard  quarter,  and 
she  sank  in  about  five  minutes  and 
was  a  total  loss  with  her  cargo : 

Held,  That  it  was  doubtful 
whether  the  schooner  did  attempt 
to  luff,  but  if  she  did,  it  was  only 
a  change  in  extremis  ; 

That  the  cause  of  the  collision 
was  the  fault  of  the  steamer  in  en- 
deavoring to  pass  ahead  of  the 
schooner,  and  so  close  to  her. 
Having  made  choice  of  so  danger- 
ous a  mode  of  passing,  it  made  no 
difference  whether  she  nusjudged, 
by  so  slight  a  distance,  or  whether 
the  schooner,  by  a  like  misjudg- 
ment,  thought  the  steamer  was 
not  going  to  clear  her,  and,  at  the 
last  minute,  luffed ; 

That  the  steamer  was  liable  for 
the  damages.    T?ie  Benefactor,  426 

Sailing  Vbssbi^i 

18.  Two  schooners,  the  T.and  theW., 
were  beating  up  the  Hudson  River, 
the  wind  blowing  down  the  river. 
Both  vessels  had  been  standing 
towards  the  Jersey  shore.    The  T. 
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was  ahead  and  stood  out  her  tack 
and  went  about  near  the  Jersey 
shore  and  came  on  her  port  tack. 
The  W.  continued  on  her  starboard 
tack  and  the  vessels  collided,  the 
stem  of  the  W.  failing  to  clear  the 
stern  of  the  T.  by  onfy  a  few  feet. 
The  master  of  the  T.  claimed  that, 
before  going  about,  he  looked  to 
see  where  the  W.  was  and  saw  her 
about  a  third  of  the  way  across  the 
river  from  the  Jersey  shore,  head- 
ing nearly  across  the  river  but  a 
little  up,  and  being  a  little  further 
up  the  river  than  the  T.  was ;  that, 
after  the  T.  had  gone  about  and  he 
had  ordered  her  jib  to  be  drawn 
away,  he  saw  that  the  W.  was 
about  100  or  150  feet  off,  pointing 
for  his  starboard  quarter,  whereup- 
on he  put  his  wheel  to  starboard, 
and,  just  as  his  sails  began  to  shake, 
the  collision  occurred.  Cross-libels 
were  filed  by  the  owners  of  each 
schooner  against  the  other : 

Held,  That  on  the  libel  of  the 
Tanner,  filed  four  days  after  the 
occurrence,  which  did  not  claim 
that  the  W.  was  so  near  the  Jersey 
shore  as  not  to  leave  room  for  the 
T.  to  go  about  with  safety,  and  on 
the  evidence,  the  T.  got  headway 
on  her  port  tack,  before  she  did 
anything  in  discharge  of  her  duty 
to  keep  out  of  the  way  of  the  W., 
which  was  on  the  privilegetl  tack ; 

That  the  master  of  the  T.  either 
came  about  without  carefully  ob- 
serving the  W.,  or,  if  he  observed 
her,  persisted  incoming  on  his  port 
tack  and  trying  to  cross  the  bows 
of  the  W.  instead  of  porting  and 
going  under  her  stem ; 

That  the  W.  had  the  right  to 
keep  her  course  and  was  not  in 
fault  in  that  she  did  not  try,  by 
starboarding,  to  go  under  the  stern 
of  the  T.; 

That  as  the  W.  did  not  fail  in 
her  duty,  her  keeping  or  not  keep- 
ing a  lookout  was  not  an  element 
in  the  case  ; 

That  the  T.  was  responsible  for 
the  damages.  T?ie  Oreene  County 
Tanner  and  The  J,  W.   Woodruff, 

896 

U.  On  the  night  of  May  7th,  1875,  a 


collision  occurred  between  two 
schooners,  the  T.  and  the  W.,  in 
which  the  W.  was  sunk.  The 
night  was  such  that  lights  could  be 
seen  without  difficulty.  On  behalf 
of  the  W.  it  was  alleged  that  tJbe 
wind  was  about  east-half-south, 
and  the  W.  was  sailing  north-east, 
by  the  wind,  close-hauled;  that 
the  red  light  of  the  T.  was  seen  on 
the  port  ^w  of  the  W.;  and  that, 
when  the  vessels  were  very  near, 
the  T.  luffed  and  attempted  to  cross 
the  bows  of  the  W.  but  struck  her 
on  the  port  bow.  On  behalf  of 
the  T.  it  was  alleged  that  the  wind 
was  from  east-south-east  to  south- 
east and  hauling  to  the  southward, 
and  she  was  heading  south-south- 
west, sailing  two  pomts  free ;  that 
she  made  out  the  green  light  of  the 
W.  about  two  points  on  her  star- 
board bow,  and  hauled  up  to  the 
wind  half  a  point  to  show  her  own 
green  light  more  clearly ;  that  the 
W.  had  no  port  light  burning ;  and 
that,  when  the  vessels  were  near 
together,  the  W.,  being  under  the 
lee  of  the  T.,  ported  and  threw 
herself  across  the  bows  of  the*T. 
and  caused  the  collision  ; 

Held,  that  it  was  the  duty  of  the 
T.,  having  the  wind  on  her  port 
side  and  ^tiling  free,  to  keep  out 
of  the  way  of  the  W. ; 

That  the  stories  of  the  two  ves- 
sels  were  utterly  irreconcilable ; 

That  the  appearance  presented 
by  the  lights  on  the  T.  to  those  on 
the  W.,  first  the  red  light  being 
seen,  then  both  lights  for  a  short 
time,  and  then  only  the  n*een  light 
till  the  collision,  indicated  a  change 
of  course  of  the  T.,  by  starboara- 

ing; 

That,  if  there  had  been  such  a 
change  by  the  W.  by  porting,  the 
W.  being  to  leeward  of  the  T., 
there  would  have  been  seen  on  the 
W.  first  the  green  light,  then  both, 
and  then  the  red  lignt  till  the  col- 
lision ; 

That  on  the  evidence,  the  W. 
had  a  red  light  set  and  burning 
brightly,  and  tliat  this  li^t  was 
mistaken  by  those  on  the  T.  for  a 
green  light ; 

That  the  W.  did  not  change  her 
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course  and  tliat  the  T.  was  solely 
responsible  for  the  collision.  The 
ElUn  Tobin,  446 

15.  The  brig  "M,  was  sailing  close- 
hauled  on  her  starboard  tack,  head- 
ing 8.  by  £.  with  the  wind  about 
B.  W.  She  made  the  red  light  of 
the  bark  V.  P.  several  points  on 
her  port  bow.  The  bark  was  sail- 
ing If,  W.  and  saw  the  red  light  of 
the  M.  several  points  on  her  port 
bow,  which  disappeared,  and  short- 
ly afterwards  the  brig  was  seen  al- 
most directly  ahead  of  the  bark. 
The  helms  of  lK)th  vessels  were 
ported  at  the  last  moment,  but  the 
two  vessels  carae  together  nearly 
head  and  head,  the  bark  striking 
the  brig  on  the  port  bow  : 

Jfelti,  That,  on  the  evidence,  the 
course  of  the  brig  must  have  been 
changed  by  a  starboarding  of  her 
helm  after  the  light  of  the  bark  had 
been  scon; 

That  the  collision  was  due  to 
such  change  of  course  and  that  the 
brig  was  responsible  therefor.  The 
Vinceruo  PeroUo,  483 

16.  Two  schooners,  the  O.  and  the  8. 
H. ,  came  in  collision  in  Long  Island 
Sound  at  night.  The  O.  alleged 
that  the  wind  was  south  and  she 
was  heading  south-west  by  west, 
close-hauled,  and  made  no  change 
of  course ;  and  that  the  8.  IT.  was 
seen,  showing  no  light,  about  two 
points  on  the  starboard  bow  of  the 
O.,  sailing  free,  and  would  have 
passed  the  O.  on  the  starboard  bow 
of  the  O.  but  she  ported  her  helm 
and  ran  into  the  O.  The  8.  H. 
alleged  that  the  wind  was  east  of 
south  and  she  was  heading  east  by 
north-half-north;  that  the  red 
light  of  the  O.  was  seen  off  the  lee 
bow  of  the  8.  II.;  and  that  the  O. 
put  down  her  helm  and  ran  into 
the  8.  H.: 

•  Held^  That  the  courses  of  the 
two  vessels  were  crossing,  so  as  to 
involve  risk  of  collision ; 

That,  therefore,  it  was  the  duty 
of  the  O.  to  keep  her  course  and  of 
the  8.  H.  to  keep  out  of  the  way ; 

That  the  burden  of  proof  was  on 
tbe  8.  H.  to  establish  that  the  O. 


did  not  keep  her  course,  and  that 
she  had  not  established  it ; 

That  no  question  of  the  lookout 
on  the  O.  arose,  it  not  being  shown 
that  she  changed  her  course ; 

That  the  8.  H.  was  liable  for  the 
damages  sustained  by  the  O.  The 
Oueo,  518 

At  Pier  and  at  Anohob. 

17.  A  steam  tug«  with  a  boat  along- 
side, was  intending  to  take  her  out 
of  a  slip  in  which  they  were.  The 
tide  pressed  the  tug  ajgainst  the 
side  of  a  canal  boat,  which  was  ly- 
ing fastened  to  the  side  of  the  pier. 
The  captain  of  the  tug  told  the 
captain  of  the  canal  boat  to  get  out 
more  fastenings  to  the  wharf,  lest, 
when  the  tug  started,  the  canal 
boat  should  be  carried  away  from 
the  pier,  but  the  captain  of  the 
canal  boat  did  not  do  so.  When 
the  tug  started,  the  pressure  of  her 
by  the  tide  against  the  canal  boat 
carried  the  latter  away  from  the 
pier,  breaking  the  fastenings,  which 
were  otherwise  sufficient  to  hold 
her,  and  carrying  her  against 
another  vessel,  from  which  coUision 
she  received  injury.  Her  owner 
filed  a  libel  against  the  tug,  to  re- 
cover the  damage : 

Held,  That  the  canal  boaat  was 
not  bound  to  get  out  the  extra 
fastening ; 

That,  if  the  tug  was  so  pressed 
against  the  canal  boat,  she  ought 
not  to  have  started  her  engines  till 
she  had  pushed  herself  away  from 
the  canal  boat,  as  she  could  have 
done,  and  that  she  was  liable  for 
the  damage.    The  Titan,  7 

'  18.  The  steam  propeller  E.  B.,  hav- 
ing a  vessel  alongside,  while  bring- 
ing her  to  a  pier,  ran  her  against  a 
steam-tug  which  was  lying  at  the 
pier,  and  did  damage.  The  mo- 
tions of  the  E.  B.  were  directed  by 
a  pilot  in  the  empl9y  of,  and  on 
board  and  in  charge  of,  the  vessel 
in  tow  * 

Held]  That  the  E.  B.  was  not 
liable  for  the  damages.  Th£  Edgar 
Baxter,  162 


INDEX. 


619 


19.  A  bark  was  placed  aloni]:si(le  of 
Fier  17,  North  Uiver,  so  that  her 
stern  extended  beyond  the  end  of 
the  pier,  her  master  having  notice 
that  a  steamship,  so  long  as  to  cover 
three  piers,  was  coming  into  her 
berth  at  Pier  18.  The  steamship 
worked  slowly  and  cautiously  into 
her  berth,  and  in  so  doing  came  in 
contact  with  the  projecting  stern  of 
the  bark  and  did  her  some  damage : 

Held,  That  the  steamship  was 
not  guilty  of  negligence  in  thus 
coming  in  contact  with  the  bark, 
and  that  she  was  not  liable  for  the 
damages.     The  Camwally         212 

20.  The  schooner  O.,  going  down 
the  St.  Clair  River,  had  anchored 
about  two  miles  above  the  Flats, 
jiist  below  a  bend  in  the  river. 
While  so  lying,  she  was  struck  by 
the  schooner©.,  which  with  two 
other  schooners  was  being  towed 
down  the  river  by  the  tug  M.  It 
did  not  appear  in  evidence  what 
was  the  agreement  under  wliich  the 
8.  was  being  towed.  The  M.  hav- 
ing taken  hold  of  the  vessels,  as- 
sumed the  control  of  them  and  pro- 
ceeded down  the  river,  each  ves- 
sel being  manned  by  her  own  crew. 
The  tug  and  the  first  schooner 
passed  safely  by  the  O.,  but  the  S. 
ran  into  her.  When  the  collision 
was  imminent,  the  master  of  the 
tug  gave  directions  to  the  crews  of 
the  vessels  in  tow,  and  there  was 
no  fault  in  the  seamanship  of  the 
crew  of  the  S.  The  owner  of  the 
O,  filed  a  libel  against  the  S.  alone 
to  recover  the  damages : 

Held,  That,  in  the  absence  of  any 
proof  as  to  the  agreement  for  the 
service,  or  as  to  the  usage  on  the 
river,  it  could  not  be  said  that  the 
tug  was  under  the  control  of  the 
vessels  constituting  her  tow ; 

That,  under  the  circumstances,  it 
was  negligence  for  the  tug  to  at- 
tempt to  pass  the  bend  with  more 
than  one  vessel  in  tow,  and  that 
this  could  have  been  known  in  sea- 
son to  have  avoided  the  collision ; 

That  the  tug  and  not  the  8.  was 
the  principal  in  the  transaction, 
and  that  the  8.  was  not  liable.  The 
SicaUaw,  228 


21.  A  small  sch(X)ner,  the  C.  C, moor- 
ed for  the  winter  outside  another 
vessel  at  a  pier  in  Haverstraw  Bay, 
broke  adrift  during- a  storm  and, 
before  fresh  lines  were  made  fast 
so  as  to  hold  her,  ran  into  a  canal 
boat  lying  on  the  other  side  of  the 
slip,  broke  her  fastenings  and 
beached  her.  The  canal  lx)at  was 
not  in  charge  of  any  person,  and 
before  the  owner  came  back  to  the 
town  she  had  become  a  wreck.  He 
made  some  efi'ort  to  discover  who 
did  the  damage,  but  could  not  find 
out  anything  for  more  than  a  year. 
Then  he  libelled  the  schooner : 

Ileld,  That,  upon  the  evidence, 
the  schooner  was  in  fault,  not  be- 
ing properly  fastened,  and  not 
using  due  diligence  in  getting  out 
fresh  lines  when  her  bow  fasts  gave 
way,  and  therefore  the  Ubeflant 
must  recover  his  damages  ; 

Lines,  intended  to  hold  a  vessel, 
so  fastened  that  they  must  be  cast 
off  when  a  strain  comes  upon  them, 
are  no  lines. 

Costs  must  be  awardqd  the  libel- 
lant,  notwithstanding  his  delay  in 
bringing  his  suit,  because  of  the 
willingness  shown  by  the  claimant 
to  keep  him  in  ignorance  as  to  who 
did  the  damage.  TJie  Christopher 
Colu7nbus,  289 

22.  The  brig  O.  and  the  bark  P.  were 
lying  at  anchor  in  a  harbor  at  a 
safe  distance  apart.  The  anchor 
of  the  P%,  which  was  the  wind- 
ward vessel,  dragged  till  she  was 
near  the  O.,  when  a  second  anchor 
was  dropped,  which  held  her  so 
that  the  vessels  were  still  at  a  safe 
distance  apart.  But  afterwards, 
when  the  P.  undertook  to  remove 
from  that  place,  she  was  brought  in 
contact  w^ith  the  O.,  doing  her  some 
damage.  The  P.  claimed  that  her 
anchor  was  fouled,  which  caused 
her  dragcfing,  and  that  the  coming 
in  contact,  when  the  P.  attempted 
to  remove,  was  inevitable,  under 
the  circumstances  then  existing : 

Held,  That  the  P.  was  in  fault 
for  dragging,  and  that  her  watch 
was  in  fault,  in  not  sooner  discover- 
ing that  she  was  dragging,  and 
dropping  the  second  anchor ; 
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Tbftt  the  P.  tojk  tbc  risk  of  al- 
tcmptiDJ^  to  remoTe  when  she  did 
from  the  place  where  she  was  hekl 
\)j  the  mcciod  ancbrir :  and  that  she 
was  liable  for  the  damages.  The 
Petvnia,  349 

23.  The  steamtufT  M.  backed  from  a 
Imlkhead  oat  into  a  slip  in  the  East 
Rirer  alonfTFide  of  a  brig  which 
was  lying  alongside  of  the  pier  at 
one  side  of  the  slip,  to  take  her  in 
tow.  The  morning  was  fojrey. 
The  steamlxHit  S..  coming  up  the 
East  Kiver  near  the  piers,  miscal- 
mhUed  her  position  and  ran  into 
the  M.,wbichwasat  the  time  inside 
of  the  end  of  the  pii-rs : 

WUi,  That  the  8.  was  nmning  at 
too  great  a  rate  of  speed  in  the  fog, 
and  was  out  of  her  proper  place, 
and  that  she  was  responsible  for 
the  damages.    The  Shady  Side,  424 

34.  Where  a  steamboat  in  coming  in- 
to her  berth  at  a  pier,  backed 
against  the  canal-boat  B.  that  had 
Just  awung  her  stem  out  from  the 
pier,  holdmg  on  by  a  line  at  her 
bow ;  and,  although  warned  from 
the  canal-boat,  pushed  her  against 
the  stem  of  another  boat,  the  R., 
the  rudder  of  which  had  become 
unsliipped.  and  a  projecting  iron 
thus  left  exposed  pierced  the  side 
of  the  B.: 

Ileld^  That  the  steamboat  was 
liable  for  the  damages  so  caused  to 
the  canal-boat,  the  manceuTre  be- 
ing needless  and  against  warning, 
and  such  as  the  canal-boat  was  not 
bound  to  anticipate  and  provide 
against; 

That  the  defences  urged  by  the 
steamboat  of  negligence  on  the  part 
of  the  canal-boat  were  not  set  up 
in  the  answer  nor  sustained  by  the 
pr  of 8 ; 

That  the  canal-boat  was  not  in 
fault  for  not  interposing  a  fender 
between  her  side  and  the  stem  of 
the  other  canal-boat.  The  Oen. 
MeCuUum,  437 


the  bar^:  a  set  towards  the  schoon' 
er.  The  propeller,  in  defence,  set 
up  that  the  barge  was  not  properly 
steered  after  the  propeller,  which 
passed  the  schormer  at  a  proper 
distance.  The  barge,  in  defence, 
set  up  that  she  followed  the  pro- 
peller, which  went  close  by  the 
schooner,  and  that  the  schooner 
took  a  sheer  in  the  tide  and  ran  in- 
to the  bar^e : 

ffeldj  That  the  all^ation  of  the 
barge,  that  the  schooner  sheered, 
was  not  proved  ; 

That  the  allegation  of  the  pro- 
peller, that  the  l»rge  was  not  steer- 
ed after  the  propeller,  was  not 
proved; 

That,  as  the  tide  set  the  barge 
towards  the  schooner,  the  propeller 
should  have  taken  great  care  not  to 
go  so  near  the  schooner  that  a  sheer 
of  the  barge  might  cany  her  into 
the  schooner; 

That  the  propeller  was  in  fault 
in  going  too  close  to  the  schooner, 
and  in  not  keeping  a  proper  lookout 
astem,  and  was  solely  liable  for  the 
collision.  The  Cement  Rock  and 
The  Venture,  443 

26.  A  tug,  in  the  employ  of  the  Erie 
Railway  Co.,  was  towing  a  schoon- 
er on  a  hawser  astern,  out  from  a 
slip  at  Jersey  City.  The  Superin- 
tendent of  Tugs  for  the  Company 
was  on  the  pier  directing  the  move- 
ments of  the  tug  and  schooner. 
The  tide  was  flood,  and  a  Une  was 
got  out  from  the  schooner  to  the 
pier  on  the  lower  side  of  the  slip, 
which  was  shorter  than  the  pier  on 
the  upper  side,  to  hold  her  up 
against  the  tide.  This^line  was 
cast  off,  by  order  of  the  mate  of 
the  schooner,  before  she  had  cleared 
the  pier  on  the  upper  side,  and  her 
rigging  caught  on  a  yard  of  a  bark 
lying  alongside  of  the  upper  pier 
and  broke  it : 

Held,  That  the  tug  was  not  re- 
sponsible to  the  bark  for  the  dam- 
age done.     The  Don  Juan,       489 


25.  A  schooner  lying  at  anchor  in  the  27.   A  canal-boat  loaded  with  coal 

kills  was  struck  by  a  barge  which  :  was  lyuig  in  a   slip  in  which  a 

was  being  towed  by  a  propeller.   I  steamship  lay,  rlischarging  her  car- 

Thc  tide,  which  was  flood,  gave  '  go.    It  became  necessary  to  turn 
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her  around  in  the  slip  and  she  was 
cast  loose  for  that  purpose.  A  line 
was  got  out  from  the  stem  of  the 
canal-boat  to  the  pier,  on  which  the 
master  of  the  canal-boat  was  pull- 
ing, with  hie  back  to  the  steamship, 
when  the  screw  of  the  steamship 
was  started,  and  the  suction  pulled 
the  canal-boat  over  till  she  was 
struck  by  the  screw  and  so  injured 
that  she  sank.  It  was  the  regular 
sailing  day  of  the  steamship,  and 
the  screw  was  put  in  motion  before 
starting,  as  was  customary,  for  the 
purpose  of  seeing  if  the  machinery 
was  in  order.  Sefore  putting  the 
machinery  in  motion,  the  officers 
of  the  steamship  had  examined  to 
see  if  there  was  any  vessel  which 
might  be  injured  by  the  action  of 
the  screw,  but  some  little  time  had 
elapsed  after  that  examination  be- 
fore the  screw  was  put  in  motion. 
When  the  master  of  the  canal-boat 
found  that  his  boat  was  being 
drawn  over  towards  the  screw,  he 
called  to  the  steamship  to  stop  her 
screw,  but  there  was  no  one  on  the 
lookout  on  board  and  the  screw 
was  not  stopped : 

Held^  That  the  steamship  was  in 
fault  in  not  keeping  a  watch  on  her 
stern  and  in  setting  her  screw  in 
motion  when  she  did,  and  was  lia- 
ble for  the  damages.     The  Colon, 

512 

28.  Under  a  contract  between  H.  and 
the  proper  officer  of  the  United 
States,  H.  was  engaged  in  furnish- 
ing the  materials  for,  and  construct- 
ing the  pier  for,  a  lighthouse  to  be 
erected  at  the  Middle  Ground,  Strat- 
ford Shoals,  in  Long  Island  Sound. 
He  had  carried  the  work  up  about 
four  feet  above  liigh-water  mark, 
and  had  inside  of  the  ring  of  stone 
work,  and  supported  by  four  wire 
guys  anchored  outside  of  the  rip- 
rap wall,  a  derrick  which  he  used 
in  the  work.  This  derrick  was  run 
into  on  the  night  of  September  2d, 
1875,  by  the  schooner  M.  W.,  which 
struck  one  of  the  guys,  and  both 
the  schooner  and  the  derrick  were 
injured,  and  cross  libels  were  filed 
to  recover  damages.  The  shoal  on 
which  the  pier  was  being  built  was 


out  of  the  fairway,  and,  for  more 
than  two  years  before,  it  would 
have  been  impossible  for  any  ves- 
sel to  sail  over  the  spot  because  of 
loose  stones  and  rip-rap  placed 
there  as  a  foundation  for  the  pier 
before  H.  began  his  work.  No 
light  had  been  placed  by  H.  on  the 
structure.  He  had  asked  permis- 
sion to  place  one,  but  it  had  been 
refused  by  the  engineer-in-chief  of 
the  light-house  department : 

Hdd,  That  it  must  be  presumed 
that  jurisdiction  over  the  place 
where  the  pier  was  being  erected 
had  been  ceded  to  the  United  States; 

That  the  schooner  was  out  of  her 
proper  course  when  she  struck  the 
derrick ; 

That  H.  was  not  in  fault  for  hav- 
ing no  light  and  no  watchman  on 
the  structure,  and  wa3  not  liable 
for  the  damage  to  the  schooner ; 

That  the  Court  had  no  jurisdic- 
tion of  the  claim  of  H.  for  injury 
to  the  derrick,  the  damage  not  be- 
in^done  upon  the  water. 

The  locality  of  an  injury  is  the 
locality  of  the  thing  injured  and 
not  of  the  agent  by  which  the  in- 
jury is  done.     The  Maud  Webeter, 
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See  JuBiBDiOTioN,  2. 

Limitation  of  Liability. 
Stale  Claim,  1. 

COMMON  CARRIER. 

See  Bill  of  Lading,  3. 
Chakteb,  2. 

COMPOSITION. 

See  Bankruptcy,  16  to  26. 

Pb  A0TI0E(B  ANKRUPTO  Y),  1 ,  D. 

Pleading,  1. 

COMPTROLLER  OP  THE 
CURRENCY. 

1.  The  determination  of  the  Comp- 
troller of  the  Currency,  as  to  the 
necessity  and  amount  of  an  assess- 
ment to  be  levied  upon  the  stock- 
holders of  a  National  Bank,  is  con- 
clusive. Strong  J  Beceiver,  v.  Scuth- 
worth,  831 
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CONFUCT   OP  JUKISDICTION. 

LibelB  were  filed  on  June  9, 1875, 
against  two  ateamboata  to  enforce 
liens  for  repairs  and  supplies.  Pro- 
cesses were  issued,  and  the  Marshal 
returned  that  he  had  attached  them. 
On  the  return,  J.,  as  trustee  under 
a  mortgai^  on  the  lioats  appeared 
in  the  causes  and  took  time  to  an- 
swer, which  afterwards  ex  pi  red,  and 
the  default  of  all  persons  was  enter- 
ed. J.  then  presented  to  the  Court 
petitions,  as  receiver  of  the  boats, 
setting  up  that,  prior  to  tlie  issuing 
of  the  processes  afrainst  the  lK)ats, 
they  hfuX  Imh'u  attached  by  tlu*  sher- 
iff of  the  City  and  County  of  New 
York,  and  had  remained  in  posses- 
sion of  the  sheriff  until  the  appoint- 
ment of  J.  as  receiver  of  them, 
which  was  made  in  an  action  in  the 
Supreme  Court  of  the  State,  com- 
menced on  July  12th,  1875 ;  and 
that  on  the  2«lh'of  July,  1875,  the 
sheriff  had  surrendered  the  posses- 
sion of  the  boats  to  him  ;  but  that 
the  Marshal  claimed  to  hold  pos- 
session of  the  boats  under  the  pro- 
cesses in  these  actions ;  and  the 
petitions  prayed  that  the  Marshal 
might  be  directed  to  amend  his  re- 
turn, or  ttiat  it  might  be  vacated, 
and  that  the  ^larshal  be  instructed 
not  to  interfere  with  the  possession 
of  the  boats  by  the  petitioner  as 
receiver.  On  the  presentation  of 
these  petitions,  the  Court  ordered 
the  petitioner  to  file  in  each  of  the 
causes  a  stipulation  under  the  34th 
Admiralty  Rule,  in  the  full  amount 
of  the  libellaut*s  cUiim,  which  was 
done.  Thereafter  answers  to  the 
petitions  were  filed,  and  the  matter 
was  heard  before  the  Court  on  the 
petitions, answers  and  evidence.  It 
appeared  in  evidence  that  after  the 
filing  of  the  stipubitions,  the  peti- 
tioner had  acquired  possession  of 
the  boats  and  had  run  them  without 
interference  by  the  Marshal : 

Ifeld,  That,  as  the  petitioner  had 
obtained  possession  of  the  boats 
without  the  order  of  the  Court,  the 
order  of  the. Court  directing  the 
Marshal  to  withdraw  from  tlic 
boats  was   unnecessary,   and    the 


petitions,  so  far  as  they  prayed  for 
such  order,  must  be  dismissed ; 

Tliat  the  Court  would  not  com- 
pel the  Marshal  to  amend  his  re- 
turn, nor  would  it  set  aside  the  re- 
turn which  he  had  made,  and  tiie 
prayer  of  the  petitioner  in  this  re- 
gard would  be  denied.  The  Mid- 
uind  and  The  Boslyn,  455 

CONFLICT  OP  LAWS. 

In  March,  1873,  an  application  for  a 
discount  was  made  to  a  bank  in 
Rhode  Island,  by  A.,  who  was  its 
treasurer  and  one  of  its  trustees,  on 
behalf  of  il.,  who  resided  in  New 
York,  and  was  not  then  in  Rhode 
Island.  Thereupon  H.  made  three 
notes,  two  for  l!«12,500  each,  and 
one  for  ^,000,  which  were  dated 
in  New  York,  payable  in  New 
York  one  year  after  date,  endorsed 
in  Rhode  Island  by  A.  and  also  by 
L. ,  another  trustee  of  the  bank,  and 
delivered  to  the  Bank,  which  there- 
•  upon  gave,  at  its  place  of  business 
in  Rhode  Island,  $25,000,  the  note 
for  .t3,000  representing  the  inter- 
est on  the  $25,000  for  one  year. 
He  also  at  the  same  time  made  two 
other  notes  for  $1,500  each,  one  to 
the  order  of  A.  and  the  other  to 
the  order  of  L.,  which  he  gave  them, 
as  compensation  for  endorsing  the 
notes  which  were  delivered  to  the 
bank.  To  secure  the  payment  of 
the  five  notes,  II.,  on  the  same  day, 
executed  and  delivered  to  A.  a 
chattel  mortgage  on  property  in 
New  York.  A.  and  L.  were  duly 
charged  as  endorsers  on  all  the 
notes.  H.  was  adjudicated  a  bank- 
rupt and  F.  was  appointed  trustee 
in  bankruptcy,  and  the  property 
covered  by  the  chattel  mortgage 
was  sold  by  the  bankruptcy  court 
and  the  proceeds  deposited  in  a 
trust  company.  The  bank,  with 
A.  and  L. ,  then  filed  a  bill  in  equity 
to  compel  the  application  of  the 
proceeds  to  the  satisfaction  of  their 
claims.  The  trustee  imiisted  tliat 
the  transaction  was  a  New  York 
transaction  and  wAs  void  for  usury. 
The  plaintiffs  claimed  that  it  was 
a  Rhode  Island  transaction  and 
valid.    A.  and  L.  had  agreed,  at 
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the  time  of  the  traDBaction,  that 
they  would  be  holden  to  each  other 
eqiially  on  the  five  notes  and  that 
the  mortgage  should  be  held  for 
the  benefit  of  both,  equally : 

Heldf  That  the  transaction  was 
one  made  in  Rhode  Island,  and  was 
valid; 

That  the  bank  was  entitled  to 
have  the  fund  applied  first  toward 
the  payment  of  the  .notes  for  $28,- 
000,  with  interest  at  6  per  cent ; 

That  A.  and  L.  were  entitled  to 
have  the  residue  applied  towards 
the  payment  of  the  two  notes  held 
by  them,  with  like  interest,  share 
and  share  alike,  and  were  entitled 
to  be  admitted  as  general  creditors 
for  the  amount  stul  remaining  un- 
paid, if  any ; 

That  the  costs  of  the  plaintiffs 
and  of  the  depository  of  the  fund 
must  be  paid  out  of  the  general 
funds  of  the  estate.  7^he  Provi- 
dence Co.  SaicingsBankY.  Frost, 

293 

CONSTITUTIONAL  LAW. 

1.  The  fifth  section  of  the  Act  of 
June  22d,  1874  (18  U.  S.  Stat,  at 
Large,  178)  is  ex  post  fctcto  os  to 
suits  then  pending  for  violation  of 
the  Revenue  Laws  of  the  U.  8.  and 
therefore  unconstitutional  and  void. 
The  U,  B,  M.  Hughes,  •  29 

CONSTRUCTION  OF  STATUTE. 

1.  The  construction  put  on  a  Statute 
of  the  United  States  by  the  Treas- 
ury Department,  long  acquiesced 
in,  should  not  be  set  aside  without 
convincing  reason.  The  Victoria 
Peree,  109 

2.  The  cQustruction  put  by  the 
highest  Court;  of  a  State  upon  a  law 
of  the  State  becomes  a  part  of  the 
law  of  the  State,  and  is  binding 
upon  the  Courts  of  the  United 
States  in  actions  depending  on  that 
law,  notwithstanding  a  different 
construction  had  been  previously 
put  on  the  State  law  by  the  Su- 
preme Court  of  the  United  States. 
The  Princess  Alexandra,  209 


3.  The  word  **  debts,"  in  §6234  of 
the  Revised  Statutes,  includes  the 
* 'contracts,  debts  and  engagements" 
mentioned  in  §5151,  and  the  word 
'liabilities"  imports  no  broader 
obligation..  Stanton,  Receiver,  dc., 
V.   WiUceson,  867 

See  Pbaotioe,  14. 

CONSIGNEE. 

See  Bill  op  Lading,  2,  3. 

CONTEMPT  OF  COURT. 

1.    On  February  5th,  1876,   a  peti- 
tion in  involuntary  bankruptcy  was 
filed  against  the  bankrupts,   and 
an  order  was  made,  under  section 
6024  of  the  Revised  Statutes,  that 
an    injunction    issue    to   restrain 
them  and  one  D.,    *'  in  the  mean- 
time and  until  the  hearing  and  de- 
cision of  the  said  petition,  and  lyi- 
til  the  further  order  of  the  Court," 
from  levying  on  or  making  any 
transfer  or  disposition  of  the  pro- 
perty of  the  debtors,  **and  from  all 
interference  therewith,   except  to 
preserve  the  same."    On  that  day 
the  Injunction  was  issued,  and  was 
served  on  D.  personally  on  Febru- 
ary 14th.     On  the  19th  of  February 
an  adjudication  of  bankruptcy  was 
made  by  default,  and  an  assignee 
was  thereafter  appointed.      Before 
the  filing  of  the  petition  D.  had 
commenced  the  foreclosure  of  two 
mortgages,  held  by  him  on  proper- 
ty of  one    of  the    bankrupts,   in 
which  a  decree  of  foreclosure  and 
sale  was  entered  on  the  12th  of  Feb- 
ruary,  1876;    and  on  the  8th  of 
March,    D.  caused  the    property 
to  be  sold  under  that  decree,  and 
bought  it  himself  for  $100  and  took 
a  deed  of  the  property,  and  judg- 
ment was  entered  against  the  mort- 
gagor, one  of  the  bankrupts,  for 
the  deficiency.    Thereafter  the  as- 
signee took  proceedings  for  con- 
tempt against  D.  in  disobeying  the 
injunction.      It  appeared  that  D. 
acted  in  good  faith  under  the  advice 
of  counsel  and  had  no  wilful  inten- 
tion to  disobey  or  disregard  the  in- 
junction : 
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Held,  That  the  injunction,  being 
issued  under  section  0024  of  the 
Revised  Statutes,  ceased  to  operate 
when  the  adjudication  of  bank- 
ruptcy was  made ; 

That  the  words  in  the  injunction 
'*and  until  the  further  order  of  the 
Court,"  could  not  be  so  construed 
as  to  giye  it  a  duration  beyond 
that  authorized  by  section  5024  of 
the  Revised  Statutes,  or  beyond 
that  implied  by  the  words  **until 
the  heanng  and  decision  on  the  said 
petition ;" 

That  under  the  authority  of  Eift- 
ter  T.  Ooff  (1  OUo,  521),  the  flUne 
of  the  petition  in  bankruptcy  and  , 
the  adjudication  did  not  aivest  the  • 
State   Court  of  jurisdiction  over  ' 
the    foreclosure    suit    previously 
commenced,  nor  deprive  the  plain-  i 
till  in  that  suit  of  his  riffht  to  en- 
force the  decree  of  foreclosure ; 

That  D.  had  not  committed  any  , 
contempt  of  Court  in  what  he  had  i 
done.    Irving's  Case,  463  ; 

See  Ratification. 

I 

CONTRACT.  I 

I 

D.  being  in  financial  difficulty,  certain 
creditors  signed  an  agreement  that,  ' 
if  he  would  give  those  who  signed 
it  his  notes  for  fifty  per  cent,  on 
his  indebtedness  to  tnem,  payable 
in  three,  six,  nine,  twelve,  fifteen 
and  eighteen  months,  they  would 
release  him  from  all  further  indebt- 
edness, with  the  condition  that  the 
agreement  should  be  binding  only 
in  case  it  was  signed  by  *'all  his 
principal  creditors."  D.  gave  the 
notes  and  paid  the  two  that  first 
came  due.  Bankruptcy  proceed- 
ings were  then  instituted  against 
him,  and  a  corporation,  one  of 
the  creditors  who  had  signed  the 
agreement,  filed  a  proof  of  debt, 
claiming  as  due  the  whole  of  the 
original  indebtedness,  less  the 
amount  of  the  notes  paid,  because, 
as  was  insisted,  the  agreement  had 
not  been  signed  by  idl  the  princi- 
pal creditors : 

HM,  That,  as  the  creditor  had 
taken  the  notes,  which  it  was  not 
bound  to   take    unless  the  agree- 


ment was  signed  by  all  the  princi- 
pal creditors,  it  could  not  be  aUowed 
to  say  that  the  agreement  was  not 
so  signed  ;  and  that  the  claim  must 
be  reduced  to  the  amount  of  the 
notes  unpaid,  and  the  creditor  must 
pay  the  costs  of  the  proceedings  to 
re-ex  dmine  the  claim.  Decker^ t 
Cane,  81 

See  Lien,  59. 

Tugboat  and  Tow,  8. 

COOPERAGE. 

See  Bill  of  Lading,  6. 

CORPORATION. 

1.  On  the  6th  of  February,  1875,  a  pe- 
tition of  the  trustees  of  a  corpora- 
tion, praying  for  the  dissolution  of 
the  corporation,  with  afi3davits  ac- 
companying, was  presented  to  the 
Supreme  Court  of  the  State  of  New 
York,  and  thereupon  an  order  was 
made  *'that  the  said  corporation  be 
and  the  same  is  hereby  dissolved 
and  shall  from  henceforth  cease 
and  determine,  except  only  that 
power  is  hereby  reserved  to  the 
officers  of  said  company  to  convey 
its  property  to  the  said  receiver,  as 
hereby  directed."  No  other  order 
was  made  by  the  State  Court  in 
that  proceeding.  On  the  27th  of 
February,  a  voluntary  petition  in 
bankruptcy  was  filed  by  the  corpo- 
ration, in  the  view  that  the  pro- 
ceeding in  the  State  Court  had 
been  without  jurisdiction  and  was 
void.  An  assignee  in  bankruptcy 
was  appointed,  and  the  proper 
steps  were  taken  to  vest  him  with 
the  title  to  the  property  of  the  cor- 
poration. Creditors  of  the  corpo- 
ration, who  claimed  to  have  ob- 
tained liens  by  attachment  of  the 
property  of  the  corporation  on  the 
15th  of  February,  applied  to  have 
the  adjudication  in  bankruptcy  va- 
cated, on  the  ground  that  the  cor- 
poration had  been  dissolved  before 
the  filing  of  the  petition  in  bank- 
ruptcy : 

Ifeld,  That,  in  proceedings  in  re- 
gard to  the  voluntary  dissolution  of 
corporations,    under  the   Revised 
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Statutes  of  the  State  of  New  York 
(2  B.  8.  466),  DO  presumption  of 
Jurisdiction  attends  the  judgment 
of  the  Court,  but  the  facts  essential 
to  the  excise  of  jurisdiction  must 
appear  upon  the  record  of  the 
Court; 

That  the  order  of  the  State  Court 
dissolying  the  corporation,  without 
a  previous  order  to  show  cause, 
its  publication,  and  the  report  of  a 
master,  as  required  by  sections  61, 
68  and  65  of  tlie  Revised  Statutes, 
was  without  jurisdiction  and  was 
void; 

That  the  application  to  vacate 
the  adjudication  must  be  denied. 
The  Penmeola  Luniber  Co.'s  case, 

171 

3.  M.  was  elected  president  of  a  cor- 
poration, incorporated  under  the 
Act  of  the  State  of  New  York  au- 
thorizing the  formation  of  corpora- 
tions for  mechanical  and  other  pur^ 
poses.  At  that  time  he  was  a  stock- 
holder, but  he  afterwards  ceased  to 
be  one.  The  capital  stock  was 
not  all  paid  in  within  two  years 
from  its  incorporation,  as  required 
by  that  Act,  but  no  proceed insjs 
were  taken  for  the  dissolution  of 
tlie  corporation.  Thereafter  M. 
went  into  bankruptcy,  and,  in  the 
bankruptcy  proceedings,  a  proof  of 
debt  was  presented  on  behalf  of  the 
corporation,  which  proof  was  made 
by  M.,  as  president  of  the  corpo- 
ration, and  was  for  moneys  belong- 
ing to  the  corporation,  which  he 
had  received  as  Presii^ent : 

Held,  That  the  corporation  had 
the  right  to  collect  claims  due  to 
it ;  and  that  M.  was  to  be  taken  to 
be  President  of  the  corporation, 
for  the  purpose  of  the  proof  of  the 
debt.    Morgan's  ease,  186 

COSTS. 

1.  Under  General  Order  No.  30,  a 
Register  is  entitled  to  charge  $5  a 
day  for  each  day's  service  while 
actually  employed  under  a  special 
order  of  the  Court,  in  all  ordinary 
cases ;  but  the  Court  has  power  to 
fix  the  compensation  at  a  smaller 
rate,  if  the  circumstances  of  a  par- 


ticular  case   should   warrant    it. 
Ilamherger  db  FrankeVs  ease,       98 

3.  A  canal  boat  moored  in  a  slip 
was  injured  by  swells  from  a  pass- 
ing steamboat.  Her  owner  gave 
no  notice  of  the  injury  at  the  time, 
but  more  than  a  month  after  he 
filed  a  libel  against  the  steamboat. 
The  Court  not  only  refused  him 
costs,  but  gave  costs  against  him 
to  be  deducted  from  his  damages. 
The  Rhode  Island,  50 

3.  Where  a  suit  was  brought  by  the 
owners  of  a  ship  to  recover  freight, 
and  another  by  the  consignee  of  the 
cargo  against  the  ship  to  recover 
damages  for  injury  to  the  cargo, 
and  each  recovered : 

Held,   That  each  decree  should 
be  with  costs,     llie  Isabella,     139 

4.  When  a  surrender  has  been  made 
to  a  register  by  banknipts  who 
subsequently  effect  a  composition 
with  their  creditors,  which  is  ap- 
proved- by  the  CJourt,  and  there- 
upon the  property  is  returned  to 
the  bankrupts,  the  compensation 
to  be  received  by  the  register  for 
his  fees  and  services  must  be  fixed 
by  the  Court,  and  not  taxed  by  the 
clerk  of  the  Court.  PorUngton*s 
case,  175 

5.  The  standing  auditor  has  no  pow- 
er  to  tax  the  bill  of  costs  of  the 
marshal  in  a  bankruptcy  case. 
Rein's  case,  188 

6.  Under  a  warrant  in  a  proceeding 
in  involuntary  bankruptcy,  the 
marshal  deputed  N.,  who  took 
possession  of  the  bankrupts'  goods 
in  two  stores  and  put  P.  in  charge 
of  them.  N.  also  employed  P.  and 
W.  and  B.  and  D.  to  assist  him  in 
making  an  inventory  of  the  prop- 
erty. N.  was  also  at  the  store  on 
almost  every  day  while  the  proper- 
ty was  in  his  possession.  An  assig- 
nee having  been  appointed,  the 
property  was  turned  over  to  him, 
and  N.  and  P.  were  employed  sev- 
eral days  in  assisting  the  assignee  to 
verify  the  inventorv,  which  con- 
tained 75  folios,  and  a  copy  of  which 
was   furnished    to    the   assignee. 
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While  the  property  wae  in  the  poB- 
•ession  of  x^.,  be  received  checks 
and  drafts  belonging  to  the  estate, 
on  which  the  marshal  collected 
$6,600.  The  cost  of  the  merchan- 
dise was  $70,000.  The  affairs  of 
the  bankrupts'  estate  were  there- 
after settTeo,  and  the  property  was 
returned  by  the  assignee  to  one  of 
the  bankrupts,  subject  to  the  pay 
ment  of  the  marslial's  fees.  Thsi 
marshal's  bill  for  his  fees  was  taxe  I 
by  the  clerk.  Both  parties  appeal- 
ed from  the  taxation.  All  the  mar- 
shal's services  were  rendered  prior 
to  April  12th,  1875,  when  the  new 
General  Order  in  Bankruptcy,  No. 
80,  was  adopted : 

ffeld,  That,  under  sections  4990, 
6126  and  5127  of  the  Revised  Stat- 
utes, and  the  18th  Section  of  the 
Act  of  June  22d,  1874  (18  Stat,  at 
Large,  178),  the  power  of  the  Jus- 
tices of  the  Supreme  Court  to 
prescribe  fees,  commissions,  charg- 
es and  allowances  for  the  officers, 
agents,  marshals,  messengers,  as- 
signees and  registers,  in  cases  of 
bfmkruptcy,  is  plenary,  with  the 
limitation  that  the  fees  cannot  ex- 
ceed the  rate  allowed  by  law,  at  the 
time  of  the  enactment  of  the  Re- 
vised Statutes,  for  similar  services 
in  other  proceedings ; 

That,  under  General  Order  No. 
80,  adopted  April  12th,  1875,  the 
marshal's  fees  for  services  are  to 
be  the  same  as  are  prescribed  by 
section  829  of  the  Revised  Statutes, 
for  **8imilar  services,"  as  modi- 
fled  by  section  5120,  iucluding  the 
additional  distinct  fees  allowed  by 
section  5126.  The  fees  are  to  be 
specific  fees  prescribed  by  statute 
and  t£e  General  Order,  and  the 
power  of  the  Coiu-t  to  make  furth- 
er discretionary  allowances  is  taken 
away; 

That  as  regards  the  custody  of 
property  by  the  marshal,  except  as 
regards  his  personal  attention,  act- 
ual disbursements  only  are  to  be 
allowed,  to  be  passed  upon  by  the 
Court; 

That  for  the  custody  of  the  prop- 
erty in  this  case,  the  marshal  was 
entitled  to  the  amount  necessarily 


actually  paid  to  a  keeper  or  ke^)- 
ers,  not  exceeding  f2.o0  a  day; 

That  that  amount,  having  been 
80  paid  for  the  services  of  P.,  was 
to  be  allowed;  but  a  amilar 
amount  paid  for  the  services  of  N. 
was  to  be  disallowed ; 

That  nothing  could  be  allowed 
for  the  services  of  W.,  B.  or  D., 
except  in  taking  the  inventory ; 

That  no  charge  of  custody  fees, 
by  way  of  commissions  on  the  val- 
ue of  the  property,  could  be  al- 
lowed ; 

That  the  service  of  the  marshal, 
in  respect  to  the  $6,600,  was  a  sim- 
ilar service  to  that  which  he  rend- 
ers on  an  attachment  in  rem  in  Ad- 
miralty; and  that  he  was  entitled 
to  a  fee  of  one  per  cent  on  the  first 
$500  of  it,  and  one-half  of  one  per 
cent  on  the  $6,100 ;  and  that  he 
was  entitled  to  a  similar  fee  on  the 
value  of  the  merchandise ; 

That  he  was  entitled,  under  Gen- 
eral Order  No.  80,  to  $1  an  hour 
lor  the  time  occupied  in  making 
the  inventory,  and  that  the  time 
spent  in  this  work  by  P.  was  to  be 
charged  for,  although  P.  was  at 
the  time  acting  as  keeper  of*  the 
property ; 

That  no  allowance  was  to  be 
made  for  time  spent  in  verifying 
the  inventoiy  with  the  assignee, 
nor  for  "personal  attention,"  the 
marshal  himself  not  haying  given 
any  such  personal  attention  ; 

That  the  marshal  was  entitled  to 
10  cents  a  folio  for  the  inventory 
furnished  to  the  assignee,  and  also 
to  a  commission  of  two  per  cent 
on  disbursements.  Johnston  it 
HaU^i  case^  191 

7.  A  canal  boat  was  damaged  by  a 
collision  while  lying  up  for  the 
winter  at  Haverstraw  Bay.  The 
owner  was  absent  and  on  his  return 
made  effort  to  find  out  who  did  the 
damage, but  could  not  find  out  any- 
thing tor  more  than  a  year,  when 
he  libelled  the  scliooner  and  recov- 
ered for  the  damage : 

Held,  That  costs  must  be  award- 
ed to  him,  notwithstanding  his 
delay  in  bringing  suit,  because  of 
the  willingness  shown  by  the  cUum- 
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«nt  to  keep  him  in  ignoranoe  of 
who  did  the  damage.  The  Chris- 
topher Oolumbue^  289 

8.  Costs  may  be  awarded  to  the  pre- 
vailing party  in  a  proceeding  to  an- 
nul the  discharge  of  a  bankrupt, 
brought  under  §5120  of  the  Revised 
Statutes.    Ho^foUi  eaee,  865 

9.  The  marshal  filed  with  the  clerk  for 
taxation  a  statement  of  his  fees  un- 
der General  Order  Ko.  30,  amount- 
ing to  $441.35,  accompanied  by  an 
affidavit  of  a  deputy  marshal  that 
Uie  services  charged  for  were  per- 
formed and  the  expenses  charged 
were  paid  and  were  just  and  war- 
rantable. The  assignee  in  bank- 
ruptcy had  notice  and  consented 
in  wilting  that  the  bill  be  taxed  at 
$891.50,  and  the  clerk  taxed  it  at 
that  amount.  The  assignee  drew 
a  cheque  in  favor  of  the  marshal  for 
that  amount,  which  the  register  re- 
fused to  countersign,  certifying, 
under  the  order  of  the  Court,  as  a 
reason  therefor,  that,  as  he  would 
be  afterwards  charged  with  the  du- 
ty,  under  §4998,  of  auditing  the 
assignee's  accounts,  he  would  then 
have  the  right  to  examine  the  items 
of  the  biU  taxed,  and  that  he 
thought  some  of  the  items,  which 
must  have  been  allowed,  were  not 
properly  allowable ; 

Meldf  That  the  consent  of  the 
assignee  was  a  sufficient  ground 
for  the  clerk's  taxation,  and  that 
such  taxation  was  conclusive  as 
against  the  marshal  and  the  assign- 
ee (there  having  been  no  exception 
to  the  taxation,  and  there  being  no 
suspicion  as  to  the  good  faith  of 
it),  so  far  as  to  entitle  the  marshal 
to  have  the  cheque  countersigned. 
Bein*s  case,  884 

10.  A  bankrupt  is  primarily  liable  for 
the  fees  of  the  register  incurred  in 
the  examination  of  the  bankrupt 
by  contesting  creditors  at  a  com- 
position meeting.  Griffin's  case,  888 

11.  Where  a  libellant  had  asked  no 
costs  but  disbursements,  no  costs 
but  disbursements  were  awarded 
•gainst  him  on  a  dismissal  of  the 
Ut)eL    The  Seneoa,  609 


See  AssiQNEZ,  2. 

AUDITOB, 

Bankbuptot,  4,  5,  21, 
Bill  of  Lading,  4. 
CoKFLiOT  OF  Laws,  21. 
contbaot,  1. 
Dbmurbagb,  2. 
Possession,  2.' 
Resalx. 

COUNSEL  FEES. 

8ee  Assignee,  1,  8. 
Costs,  9. 
Resale. 

CUSTOMS. 

1.  The  fifth  section  of  the  Act  of 
June  22d,  1874  (18  U.  8,  Stat  at 
Large,  178),  is  ex  post  facto,  as  to 
suits  then  pending  for  violation  of 
the  Revenue  Laws  of  the  United 
States,  and,  therefore,  unconstitu- 
tional and  void.  The  United  States 
V.  Hughes,  29 
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DAMAGES. 

1.  In  the  damages  to  be  recovered 
for  a  collision,  may  be  recovered 
a  sum  necessary  to  repair  injuries 
that  were  caused  to  a  vessel  by  the 
collision,  although  the  owner  may 
have  sold  her  without  repairing 
such  injuries.     The  Rhode  Island, 

89 

2.  Where  goods  were  damaged  on  a 
ship  by  bad  stowage,  for  which  the 
ship  was  held  liable : 

Held,  That  the  amount  of  dam* 
age  was  properly  arrived  at  by  as- 
certaining the  difference  between 
the  market  value  of  the  goods  in 
their  damaged  state  and  what  wodld 
have  been  their  market  value  if  they 
had  been  sound ; 

That  the  fact,  that  the  owner  of 
the  goods,  who  was  a  paper  man- 
ufacturer, sold  the  damaged  goods, 
which  were  paper  stock,  at  auction, 
and  bought  them  in  and  manufac- 
tured them  into  paper,  and  sold  the 
paper  at  the  same  price  at  which 
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he  sold  pftper  made  fmmnaAuoMg- 
ei\  Afick^  dkl  DoC  change  the  niie. 
The  f^abumceUo,  00 

3.  Where  a  t^ooft  was  injured  by  col- 
li)*i'm,  and  her  owner  recovered  a 
dcfTue  airainM  the  vessel  which  did 
the  injury,  and,  upon  a  reference 
tn  aM-f'ttain  the  damaspfi  suHtaioed, 
it  apfieannl  that  the  c<«t  of  the  re- 
|min«  that  were  actually  made — 
whieh  included  the  alteration  of 
the  %'e8w*l  from  a  |K)op-decked  to  a 
fliiKli-d<*cked  vessel  —  were  more 
tlian  the  value  of  her,  bo  that  the 
aliip  carpenter  had  liU'lkd  her  to 
recover  bis  bill,  and  l>ought  her  in  at 
the  manthar^  sale  umler  that  libel : 

//<«,  ITiat  the  repairs  were  im- 
prudently made,  tliere  U'ing  no  ex-  i 
amination  and  estimate  in  advance 
l)y  amipetcnt  persons,  and  that  the 
HlK-llant  could  only  recover  the 
value  of  his  vessel  at  tlie  time  of  the 
accident,  with  the  cost  of  five  days* 
pumping  necessary  to  ascertain  the 
extent  of  her  injuries  and  the  cost 
of  repair,  and  with  the  damogc  to 
his  personal  property  on  board  at 
the  time.    A  JSeaw  mthaui  a  name, 

187 

See  Bill  of  Lading  1,  3,  5,  8. 
Lease,  2. 

Tow  BOAT  AND  ToW,  6. 

DAMAGE. 

1.  The  steamboat  Rhode  Island,  while 
passing  through  the  East  Uivcr  on 
a  regular  trip,  went  so  near  the  end 
of  the  pier  at  the  foot  of  (xrand  St., 
Brooklyn,  and  at  such  8i>eed,  that 
swells  from  her  wheels  broke  over 
a  canal-boat,  lying  propcTly  moored 
in  the  slip,  and  caused  damage  to 
her.  The  owner  of  the  canal-boat 
did  not  notify  the  owners  of  the 
Rhode  Island  that  his  boat  had 
been  damaged  or  that  he  made  a 
claim,  otherwise  than  by  filing  his 
libel  against  tlic  steamboat  to  re- 
cover the  damages,  and  this  not 
until  more  than  a  month  after  the 
occurrence : 

Held,  That,  as  the  occurrence  and 
the  damage  were  positively  test- 
ified to,  the  libcUant  was  entitled 
to  a  decree.    TJie  Hhode  Island,  50 


8.  A  canal-boat,  lying  at  a  bulkhead, 
was  80  injured  by  a  prolectiDg  Um- 
ber, OD  which  she  strucSi^  when  the 
tide  fell,  that  she  sank.  The  land 
Id  front  of  which  the  bulkhead  bad 
been  built  form«d  part  of  an  estate, 
and  had  been  leased  by  the  execu- 
tor to  other  parties,  reserving,  how* 
ever,  the  ngbt  to  build  the  bulk- 
head, whidi  was  afterwards  con- 
structed by  the  executor : 

Beid,  lliat  the  executor  was  lia^ 
ble  for  the  damage  occasioned  to 
the  boat  by  the  faulty  construction 
of  the  bulkhead ; 

That  the  owner  of  the  boat  was 
bound  to  raise  her  after  she  had 
sunk,  using  due  care  in  raising  her, 
and  if,  in  so  raising  her,  she  receiv- 
ed further  injunr,  the  executor 
was  also  liable  for  such  injury. 
Mown  V.  BhinelandeTf  163 

8.  Where  a  tel^ptph  cable,  laid 
across  the  Passaic  River  at  New- 
ark, N.  J.,  under  water,  was  caught 
up  by  the  screw  of  a  propeller  that 
backed  up  over  the  crossing-place, 
and  was  wound  around  the  shaft, 
so  that  the  cable  was  broken  and 
damaged,  and  the  propeller  had  to 
.  go  on  the  dock  to  get  off  the  cable 
and  repair  damage  to  her  machin- 
ery: 

Held,  Tliat  the  telegraph  com- 
pany was  bound  not  only  to  lay 
but  also  to  maintain  its  cable  in 
such  a  way  as  not  to  interfere  with 
the  movements  of  boats  engaged  in 
proper  manoeuvres  at  that  place ; 

That  the  boat  was  not  iu  fault  in 
endeavoring  to  free  herself  from 
the  cable  by  such  devices  and  skill 
as  were  at  her  command;  nor  for 
refusing  an  offer  of  assistance  from 
the  employees  of  the  telegraph  com- 
pany made  at  a  time  when  it  was 
thought  the  screw  was  cleared  from 
the  cable ; 

That  the  telegraph  company 
was  liable  for  the  injury  to  the  boat, 
and  tlic  owners  of  the  boat  were 
not  liable  for  the  injury  to  tlie 
cable.  The  8.  <fe  O.  Trafisp.  Co, 
V.  Tlu!  W,  U.  TeL  Co,.  602 

4.  A    schooner,  having   parted  her 
lines  during  a  storm,  as  she  lay  at 
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a  pier,  was  held  liable  for  the  dam- 
ages occasioned  to  a  canal-boat 
against  which  she  was  driven.  The 
canal-boat  had  no  one  on  board.  She 
was  injured  by  the  collision.  Her 
lines  were  also  parted  by  the  col- 
lision, and  she  was  left  so  as  to  be 
subject  to  additional  injury  from 
the  storm.  The  commissioner,  to 
whom  it  was  referred  to  report  the 
damages  sustained  by  the  canal- 
boat  by  the  collision,  reported  as 
such  damages  the  yalue  of  the  boat 
as  being  totally  lost.  Exceptions 
were  filed  to  the  report : 

Jleldj  That  the  schooner  was  lia- 
ble for  all  the  damages  sustained 
by  the  canal-boat,  both  from  the 
collision  and  from  the  storm  subse- 
quently ; 

That,  on  the  conflict  of  evidence, 
the  Court  would  not  disturb  the 
finding  of  the  commissioner,  who 
had  had  the  witnesses  before  him. 
2'he  Christopher  Columbus^        510 

See  Bankruptot,  15. 

Bill  of  Lading,  1,  3,  5,  8. 
Damages,  1,  2,  3. 

TOWBOAT  AND  ToW,  5. 

DECEIT. 

See  Bankruptcy,  15. 

DELIVERY  OF  CARGO. 

See  Freight,  1. 

Bill  of  Lading,  4,  5. 

DEMURRAGE. 

1.  The  owners  of  the  bark  M.  and  L. 
chartered  her  to  P.  &  Co.  for  a 
voyage  from  New  York  to  Rio. 
The  charter  provided  that  there 
should  be  allowed  **lay  days  as  fol- 
lows, that  is  to  say,  forty-five  run- 
ning days  for  loading  and  discharg- 
ing," and  that,  '*in  case  the  vessel 
is  longer  detained,"  the  charterers 
should  pay  demurrage  at  the  rate 
of  £9  for  every  day  so  detained, 
*•  provided  such  detention  shall 
happen  by  default"  of  the  charter- 
ers or  their  agent.  The  owners 
claimed  to  recover  thirteen  days' 
demurrage.    The  evidence  showed 


that  thirty-two  of  the  forty-five  lay 
days  were  consumed  in  loading  in  ^ 
New  York  j  that  the  vessel  arrived  * 
at  Rio  on  the  19th  of  December, 
1866,  and  the  agents  of  the  char- 
terers were  notified  on  December 
24th  that  the  vessel  was  ready  to 
discharge,  and  the  cargo  was  finally 
all  t4iken  out  on  the  19th  of  Janu- 
ary and  all,  except  some  coal,  by 
lighters ;  that  the  charterers'  agent 
furnished  lighters,  the  ship  paying 
for  the  use  of  (hem,  but  there  was 
delay  in  their  being  furnished ;  and 
that  the  coal  was  discharged  at  a 
dock  and  the  discharge  occupied 
seven  days,  but  could  have  been 
made  in  one,  if  the  charterers  had 
furnished  means  to  take  away  the 
coal,   as  they  should  have  done : 

Held,  That  the  burden  of  proof 
was  on  the  owners  to  show  that  the 
vessel  was  detained  by  default  of 
the  charterers; 

That  mere  lapse  of  time  was  not 
necessarily  a  default ; 

That  no  default  was  shown  in 
the  thirty-two  days  consumed  in 
loading  in  New  York ; 

That  the  charterers,  as  to  the 
forty-five  running  days,  took  the 
risk  of  holidays,  Sundays,  and 
other  non-workingdays ; 

That  the  charterers  were  not  res- 
ponsible for  the  delay  in  furnishing 
the  lighters ; 

That,  as  no  default  of  the  char- 
terers was  shown  in  respect  to  the 
thirty-two  days  consumed  in  load- 
ing, and  none  in  respect  to  the  car- 
go discharged  in  lighters,  and,  as 
there  were  thirteen  running  days 
left  to  the  credit  of  the  charterers 
at  Rio,  it  was  of  no  consequence  if 
they  were  in  default  as  respected 
the  discharge  of  the  coal ; 
.  That  the  libel  must  be  dismissed. 
Daois  V.  Pendergast,  84 

2.  A  schooner  was  chartered  to  bring 
a  cargo  of  timber  and  lumber  from 
Savannah  to  New  York,  at  speci- 
fied rates  of  freight.  The  charter 
contained  no  clause  specially  bind- 
ing the  cargo  for  its  performance. 
In  loading  the  cargo  the  vessel  was 
detained  six  days  by  default  of  the 
charterer.    The  master  signed  bills 
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of  lading  for  the  lumber  «nd  others 
for  the  timber,  which  provided  for 
the  delivery  of  the  cargo  at  New 
York  to  order,  on  payment  of 
freight  as  per  charter :  which  bills 
came  into  the  hands  of  third  par- 
ties, who  ma<le  advances  on  them 
without  notice  of  any  claim  for  de- 
murrage. On  the  arrival  of  the 
vessel  m  New  York,  the  master  of- 
fered to  deliver  the  cargo  on  pay. 
ment  of  the  freight,  and  demurrage 
for  the  six  days.  ^  The  consignees 
were  willing  and  offered  to  pay  the 
freight,  but  refused  to  pay  the 
demurrage ;  whereupon  the  master 
filed  a  libel  against  the  cargo  to  re- 
cover the  freight  and  demurrage. 
The  conBignees  of  the  lumber  and 
of  the  timber  intervened  and  de- 
fended  separately.  After  the  suit 
was  brought,  the  freight  on  the 
lumber  was  paid : 

Held,  That  the  bills  of  lading, 
when  in  the  hands  of  innocent  third 
parties,  relensed  the  cargo  from  all 
lien  except  for  the  freight,  and  that 
the  master  should  have  delivered 
the  cargo  on  being  paid  his  freight ; 

That  the  libel,  as  airainst  the 
lumber,  must  be  dismissed,  with 
costs,  and  that,  as  against  the  tim- 
ber, the  libellant  might  have  a  de- 
cree for  the  freight  due  thereon, 
less  the  claimant's  costs.  112  Sticks 
of  Umber,  214 

8.  A  cargo  of  ice  was  brought  to 
New  York  by  the  schooner  M.  H., 
under  a  bill  of  lading  which  con- 
tained no  condition  as  to  the  dis- 
charge of  the  cargo,  except  that 
the  vessel  was  'Ho  be  discharged 
by  the  consignee  with  the  assistance 
of  the  crew."  At  the  time  of  her 
arrival  there  were  several  other  ves- 
sels in  port  with  cargoes  of  ice  for 
the  same  consignee.  They  were 
discharged  in  the  order  in  which 
their  arrivals  were  reported,  as  was 
customary ;  and  the  M.  H.  was  not 
discharged  till  fifteen  days  after 
notice  of  her  arrival  was  given  to 
the  consignee : 

Held,  That  the  consignee  was 
not  liable  for  demurrage.  Henley 
v.  Brooklyn  Ice  Co.,  471 


Bee  Biu.  of  Laddio,  % 

DISCHARGE. 

1.  A  voluntary  petition  in  bankrup(^ 
was  filed  on  November  10th,  1878. 
The  only  debt  proved  was  a  judg- 
ment against  the  bankrupt  in  lavor 
of  8.,  recovered  March  Ist,  1878, 
which  judgment  was  recovered  on 
a  former  Judgment  entered  on 
July  26th,  1862,  which  was  re- 
covered  on  a  promissoiy  note  en- 
dorsed by  the  banknipt  Tlie 
bankrupt  applied  for  his  discharge 
and  8.  objected  that  he  oould  not 
be  discharged,  because  the  assets  of 
his  estate  were  not  shown  to  be 
equal  to  80  per  cent  of  the  debt 
proved  and  no  consent  of  8.  to  his 
discharge  had  been -given : 

Held,  That  the  debt  of  8.,  under 
the  9th  section  ot  the  Act  of  June 
22d,  1874  (18  U,  8.  8taL  at  Large, 
180),  was  not  the  ludgmentbut  tiie 
endorsement,  and  was  contracted 
prior  to  January  1st,  1869;  and 
that  the  bankrupt  was  entitled  to 
be  discharged  without  showing  any 
percentage  in  assets,  ^or  any  assent 
of  8.    Sheldon's  ease,  67 

2.  W.  was  adjudged  a  bankrupt  on 
March  2d,  1868.  His  application 
for  a  discharge  was  not  made  till 
June  19th,  1869.  A  debt  was 
proved  and  assets  came  to  the 
hands  of  the  assignee : 

Held,  That,  under  the  decision* 
of  the  Circuit  Court  for  Uie  North- 
em  District  of  New  York,  in  In 
He  81oan  (18  Blatcfa.  67),  the  ap- 
plication  was  made  too  late,  and 
that  no  discharge  could  be  granted 
in  the  case ; 

All  applications  for  discharge 
must  be  made  within  one  year 
from  the  adjudication.  Where  no 
debts  have  been  proved,  or  no  as- 
sets have  come  to  the  hands  of  the 
assignee,  the  application  ma^  be 
made  after  the  expiration  of  sixty 
days  from  the  adjudication.  Where 
debts  have  been  proved,  and  assets 
have  come  to  the  hands  of  the 
assignee,  the  application  may  be 
made  after,  but  not  till  after,  the 
expiration  of  six  months  from  the 
adjudication.     Wood's  ease,       287 
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'8.  In  February,  1874,  H.  made  a  con- 
veyance of  property  to  his  father, 
and,  in  February,  1874,  and  in 
March,  1875,  he  transferred  prop- 
erty to  S.  &  H.  He  was  insolvent 
or  contemplated  insolvency  when 
he  made  such  conveyance  and 
transfers,  and  he  made  them  with 
intent  to  give  preferences.  A  peti- 
tion in  involuntary  bankruptcy 
was  filed  against  him  on  July  16Lh, 
1875.  On  his  applying  for  his  dis- 
chargee in  the  bankruptcy  proceed- 
ings, specifications  of  objection 
were  filed  under  the  5th  sub-divis- 
ion and  the  9th  sub-division  of  sec- 
tion 5110  of  the  Revised  Statutes, 
charging  such  transfers  to  have 
been  fraudulent,  and  also  a  specifi- 
cation of  objection  tliat  the  bank- 
rupt had  not  kept  proper  hooks  of 
account,  he  not  havini;,  from  June, 
1874,  to  January,  1875,  kept  a  cash 
book,  journal  or  ledger  : 

Heidj  That  the  specifications  un- 
der the  5th  sub-division  of  §5110 
were  not  sustained,  but  that  the 
specifications  under  the  9th  sub-di- 
vision of  that  section  were  sus- 
tained ; 

That,  in  the  absence  of  a  cash 
book,  it  was  necessary  for  the 
bankrupt  to  show  that  the  entries 
which  would  have  appeared  in  it, 
did  appear  elsewhere  in  his  books 
as  entries  of  cash,  and  that  the 
state  of  his  cash  receipts  and  pay- 
ments could  be  ascertained  from 
the  books  which  he  did  keep ; 
which  had  not  been  shown ; 

That  a  discharge  musi  be  re- 
fused.   Hannahs'  ease,  475 

4.  W.,  a  speculator  in  stocks  who 
failed  for  a  large  sum  and  went 
into  bankruptcy,  applied  for  his 
discharge.  It  was  opposed  on  the 
grounds,  that  he  was  a  merchant 
or  tradesman  and  had  not  kept 
proper  books  of  account ;  that  he 
had  concealed  property — a  horse 
and  wagon — belonging  to  him  at  the 
time  of  fllin;^  his  petition  ;  and  that 
he  had  admitted  fictitious  debts  in 
making  up  his  schedules  and  had 
falsely  sworn  thc;reto  : 

HtlcLt  That  a  speculator  in  stocks 
la  not  a  merchant  or  tradesman 


within  the  meaning  of  the  statute ; 

That,  as  the  only  proof  of  con- 
cealment of  property  was  a  state- 
ment made  by  the  bankrupt  two 
years  after  filing  his  petition  in 
these  words :  **I  now  have  a  horse 
and  wagon,"  the  Court  would  not 
hold,  in  a  case  involving  millions  of 
dollars,  that  it  was  meant  that  he 
owned  the  property  at  the  time  of 
filing  his  petition,  and  that  he  had 
therefore  concealed  it ; 

That,  as  the  debts  alleged  to  be 
fictitious,  while  slated  in  the  sched- 
ules and  upon  the  books  of  the 
bankrupt,  arose  out^of  transactions 
in  stocks,  for  the  statement  of 
many  of  which  the  bankrupt  relied 
entirely  upon  his  brokers  and  could 
himself  furnish  no  information,  it 
could  not  be  said  that  such  want  of 
recollection,  or  even  slight  inaccu- 
racies shown,  warranted  the  belief 
that  the  bankrupt  had  wilfully 
sworn  falsely  or  made  false  entries ; 

That  a  discharge  must  be  granted. 
Woodioard's  oase,  563 

See  Costs,  8. 

ESTOPPEL. 
See  Co2rrRA.OT,  1. 

EVIDENCE. 

1.  The  mere  fact  of  the  sale  of  goods 
at  auction,  without  proof  of  the 
price  they  brought,  is  no  ground 
for  disregarding  the  evidence  of  ex- 
perts as  to  their  value.  The  Sabi- 
oncello,  90 

2.  In  a  proceeding  to  forfeit  a  vessel 
on  the  charge  that  her  register  had 
been  used  or  obtained  fraudulently: 

Held,  That  the  fact,  that  the  reg- 
ister was  obtained  on  a  false  repre- 
sentation of  the  circumstances  at- 
tending the  wreck  of  the  vessel, 
made  by  the  agent  of  G.,  who  had 
purchased  her,  and  supported  by 
a  forged  protest,  was  evidence  that 
the  register  was  fraudulently  ob- 
tained ; 

That  the  production  of  the  forged 
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of  ttii-  U.r «'.  in  an  («{tiiiy  suit 
hr»;ij'.t  !»y  ih«-  as'^l.Tr.^-t*  a:r.kin<t 
ib«-  *.i:  Wr  :i-:'i  an-l  «'iN«T  j»;ini«s, 
J,..  1  -4\..  •'.♦•  tl.<('n'»'  T-i:»  If  in  ;h:it 
a<  li  -n.  T:i«  y  ai'^>  ••&•!>  I  t*»  pn.»ve 
s;«i:*-in<-n:5  u>  iHbiT  (vini**s  made 
by  lb'*  i;i:r«i  •tf  ih^*  fiar.ivni;»t<i: 

//'  '/.  T'.-»t  t!»i'  tKjiiw;::  »n  ma^le 
!»T  i;»«  ]i  of  :b«'  two  ^Misknipt?  w:is 
cvi.i.  ii.-»  :iiri:p«i  bin. -s  if:  ilmi  tbe 
d'-j***-.':  'U  afii  MaU  »:♦  Mj»  !u»df  by 
tb«'  ti.Til  wt  IV  n<K  fvi.u  ii't-  aj-dn^il 
ei:b»  r«»f  tbfiwo:  and  t  bat  tbtMbfn-e 
wa:5  fvl.b  :mv  a^inst  tacii  of  Ibi-m. 

4-  The  nvti!ti»re  also  olTenni  in  evi- 
den<'<*a  bill  of  nunplaint  in  an  eijiii- 
ly  a<tiwn  bnuiirbt  by  tbe  asiTiiniee 
a:i:iin!ci  H.  and  ittbtrs,  a  n«>ii<.x^  of 
api>*'arar.(v  for  H.  and  for  one  of 
tbe  b:iiiknipt8  and  bis  wife,  a  with- 
drawal of  I  bat  notice,  a  refusal  by 
tbe  complainant's  B4)li(itor  to  re- 
wive  tbe  witbdrawal,  a  gupjtle- 
niental  bill  and  tbe  answer  of  the 
bankrupt's  wife  thereto,  and  a  sat- 
isfartion  of  mortgage  referred  to  in 
the  bill : 

Held,  That  none  of  said  papers 
were  admissible  in  evidence  against 
the  bankrupts.     Id.,  209 

6.  The  ojith  of  conformity  prescribed 
by  si'ction  5113  of  tbe  Ke vised 
Statutes  of  the  United  States,  as 
necessary  to  be  taken  and  subscrib- 


S^€  BAXKBrnvT,  1,  3L 

C«»s<?TiTmosAL  Law,  1. 
PajkCTiri  n  BA5jncpTCT,C 

REI5»URA>'aL 
WlTSSaS,  1. 

EX  POST  FACTO  LAWa 

6tt  Crsrajia. 

EXAMINATION  OF   BANK- 
RUPT. 

Se€  BASECRrFTCT  (CoicpoainoHX 
20,23. 

EXECUTOR. 

Stt  BoxD,  1. 

F 

FRAUD. 

1.  G.  31.  and  his  8ister,J.  M.,  in  1864, 
conveyed  a  farm  which  they  owned 
jointly,  for;KOOO.  G.  M.,  with 
the  consent  of  J.  M.,  reodved  all 
the  purchase  money  and  invested  a 
part  of  it  in  his  own  name  in  two 
bonds  and  mortgages  and  tbe  rest 
of  it  in  another  fann.  The  two 
lived  together  for  many  years, 
keeping  no  hired  help,  and  what- 
ever  money  each  expended  being 
expended  for  the  joint  benefit  and 
support  of  both.  No  aoooonta 
were  kept  between  them,  and  J. 
H.  had  no  evidence  of  indebted- 
ness from  G.  M.  In  August,  1870, 
suits  were  brought  against  G.  M., 
for  debts  growing  out  of  a  mercan- 
tile business  which  he  was  canry- 
ing  on.  lie  made  up  an  account, 
treating  J.  M.  as  entitled  to  one- 
half  of  the  $4,000,  and  to  one-half 
of  $1,500  worth  of  personal  prop- 
ert}'  which  he  had  in  1864,  and  to 
interest  for  six  years  and  more, 
and  to  $600  for  her  labor  and  ser- 
vices  for  six  years ;  and  on  August 
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90,  1870,  he  conveyed  to  J.  M.,  in 
consideration  of  the  amount  due  by 
such  account,  the  two  bonds  and 
mortgages  and  the  farm  which  he 
had  bought.  In  April,  1871,  G.  M. 
was  adjudicated  a  bankrupt,  and 
the  assignee  filed  a  bill  to  set  aside 
the  conveyance  of  the  bonds  and 
mortgages  and  of  the  farm : 

Heldy  That  on  the  evidence,  J. 
M.  had  always  regarded  G.  M.  as 
absolute  owner  of  all  the  propertj^r, 
real  and  personal,  which  stood  m 
his  name,  and  over  which  he  had 
exercised  ownership  and  control 
and  which  he  had  treated  as  his 
own ; 

That  in  the  absence  of  any  con- 
tract, that  G.  M.  should  pay  her 
for  her  services,  she  had  no  claim 
on  him  for  such  services  while 
they  lived  together ; 

That  the  conveyances,  therefore, 
were  made  without  valid  consider- 
ation and  with  intent  to  hinder  and 
defraud  the  creditors  of  G.  M.,  and 
must  be  set  aside.  BartUU,  As- 
giffnee^  v.  Mercer^  439 

2.  F.,  being  insolvent  and  within  six 
months  previous  to  his  being  ad- 
judged a  bankrupt,  made  a  convey- 
ance of  real  estate  to  his  wife 
through  A.,  the  consideration  al- 
leged being  moneys  previously  giv- 
en to  F.  by  his  wife,  for  which  no 
evidence  of  indebtedness  existed, 
and  which  had  always  been  treated 
by  him  as  his  own  property,  with 
her  consent.  The  wife  had  reason- 
able cause  to  believe  that  the  con- 
veyance was  made  by  F.  in  con- 
templation of  insolvency,  and 
knew  that  the  transfer  was  made 
to  evade  the  bankruptcy  Act.  Af- 
ter this  conveyance  F.  took  meas- 
ures to  build  a  house  on  the  prem- 
ises so  conveyed,  and  for  that  pur- 
pose he  bought  lumber  of  J.  £.  P., 
holding  himself  out  to  J.  E.  P.  as 
being  the  owner  of  the  land.  J.  E. 
P.  afterwards  learned  of  the  con- 
veyance by  F.  to  his  wife,  and,  at 
his  solicitation,  F.  and  his  wife 
joined  in  a  mortgage  of  the  premi-  | 
ses  to  him  to  secure  the  amount  due 
for  the  lumber,  J.  E.  P.  knowing 
at  the  time  that  F.  had  deceived 


.  him  in  the  matter  and  that  F.  was 
not  payin.2j  others  whom  he  owed 
for  building  the  house.  An  assign- 
ee in  bankruptcy  having  been  ap- 
pointed, filed  a  bill  to  set  aside  the 
conveyance  and  the  mortgage  : 

Held,  That  the  conveyance  must 
be  set  aside  ; 

That  J.  E.  P.,  under  the  circum- 
sitances,  did  not  occupy  the  posi- 
tion of  a  bona  fide  purchaser  with- 
out notice ; 

That,  whether  J.  E.  P.  could 
have  acquired  a  mechanic's  lien  on 
the  premises  for  the  lumber,  or 
not,  he  had  not  done  so,  and  he 
had  acquired  lio  right  as  against 
the  other  creditors  of  F.  Odell  v. 
Flood,  543 

See  Assignee,  4. 
Bankbdptoy,  3. 

DlSCHAUGK,  4. 

FRAUDULENT  REGISTER. 

A  Swedish  vessel,  abandoned  at  sea, 
was  picked  up  by  a  steamer  and 
towed  into  New  York,  where  she 
was  libelled  for  salyage  and  sold, 
llcr  purchaser,  G.,  put  repairs  on 
her  to  the  amount  of  tlu-cc-fourths 
of  her  value  when  repaired,  and 
thereafter  procured  from  the  Sec- 
retary of  the  Treasury  an  Amer- 
ican register  for  her  as  being  "a 
vessel  wrecked  in  the  United 
States,"  under  the  Act  of  Decem- 
ber 23,  1852.  (U.  S.  Rev.  Stat., 
Sec.  4136.)  Subsequently  a  libel 
was  filed  against  her  on  behalf  of 
the  United  States  to  forfeit  her  un- 
der the  24th  section  of  the  Act  of 
July  18th,  1866  (U.  S.  Rev.  Stat., 
Soc.  4189),  as  not  being  entitled  to 
the  register,  such  register  being  ob- 
tained or  used  knowingly  and 
fraudulently : 

Held,  That  the  construction  put 
on  the  Act  of  1852  by  the  Treasury 
Department,  and  long  acquiesced 
in,  should  not  now  be  set  aside  un- 
less convincing  reason  be  given 
against  such  a  construction  ; 

That  no  such  reason  appeared ; 

That  the  vessel  was  not  '*a  ves- 
sel wrecked  in  the  United  States," 
and  was  not  entitled  to  the  register 
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HABEAS  CORPUS. 

1.  T.  wuB  cr>mmiMi'>n«l  by  the  Got- 
fxnfw  of  tae  >:ate  of  Arkansas  to 
prwipal  to  the  G  tremor  of   New 
York  •  n^i'si'ioa  for  the  suiren- 
dt-r  of  ft  fuzl^iv^  fr^oi  jast'ce  fr>ai 
Arkan-sas.  luiQied  McD.,  wiiich  was 
hase^i    od    an     iniictment    f<>aod 
a.ri:n«t  McD.    W  the  Grand  Jury 
of  A«h!^y  i*o»in;y.  Arkaasi^     T. 
pivstnttd  the  r-.frii^iiion  and  the 
ftii:hcntici:*rj    indictment    to    the 
Gt»remor  of  Ntw  York,  who  is- 
sued to  the  sheriflf  of  the  count v  of 
Kincs  a  mandate  for  the  arrest  of 
McD.  and  his  delivery  to  T.  as  the 
a^n!   of  the  State  of  Arkansas. 
The  sheriff  arrested  McD.  in  pur- 
suance of  the  mandate,  but  before 
he  was  delirered  to  T.  he  was  re- 
leased   from    the  custody  of    the 
iqx>n  habtoM  oorpu%  iasaed 


iri  -x^'.^z  -^  a.rr»c.  T.   T' 

ft  p*/:  :.€  :?  v_:*  C:*:r:  f-^r 

^a»<v-,---iL  9t^-jiL  f>r.i  Lit 

CT.»-^i  \^M^  itt  w»«  zr.L  .z  az^^zy- 

i  =.  -s  r^r«i::anne'  t<  :>?  -aw?  :<  tir 


:f --i  .y  t:, 

Tpc'3  T.  w*^ie*rt5  3?2e  "y  hi^  as 
i.Vf  aj*^3t  %p]>-'l3:ed  by  tiit  Exee^i- 
tir*  j^f  'be  "^tiie  r.f  Arksaaas.  wbi-h 
»<c-:«  were  'h'^e  prescTibey)  br  the 
Ar.  .f  C  .ajress  of  iria.'a*w 
f*:.'?^  of  the  ReTised  Star^ites  of 
ID?  Unit^i  Stales : 

Thit  this  O'lrt  tVfrefore  Ind 
JThsii'-::.^  tuhier  §7>3  of  the  Re- 
ri«rd  Smuies  to  ^raa:  the  writ  of 
4aVa#  ctrrpu*  for  tl>e  purpose  of  is- 
qoirin?  inio  the  caose  of  his  res- 
traint : 

That  the  Govei  uofs  of  tlie  SUies 
and  their  agenta.  in  refezcnoe  to 
the  extradiiioo  of  fueitives  from 
the  justice  of  i  State,  are  compelled 
to  rply  upon  the  Stntntcs  of  the 
United  l^tates.  for  authoritj  to  do 
the  acts  requir*^  then.'by,  and  the 
Statutes  of  th'^  United  States,  wiien 
complied  with,  afford  them  justifi- 
cation : 

That  the  petitioner  was  there- 
fore entitled  to  the  writ  of  kabetu 
corpus; 

That  T..  who  was  smply  the 
messcnser  of  the  State  of  Arfcan- 
sa.s.  was  not  bound  to  loc^  into  the 
indictment  on  which  the  reqaisi- 
tion  was  foundcvL  and  detenuine 
at  his  peril  whether  it  charged  a 
crime  within  the  meaning  of  the 
laws  of  the  United  States ; 

That  the  arrest  of  McD.  was  by 
order  of  the  Governor  of  the  State 
of  New  York;  and  that  whatever 
T.  had  done,  in  presenting  the  re- 
quisition to  the  Governor,  was 
only  a  ministerial  act,  for  which 
he  was  justified  by  the  directioD 
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of  the  GoTenuHT  and  therefore  he 
incurred  no  personal  liabiiity ; 

That  the  aUegation  of  malice 
against  T.  did  not  change  the  case, 
so  long  as  the  acts  done  were  with- 
in the  scope  of  the  author!^  con- 
ferred upon  him  and  iustined  by 
the  laws  of  the  United  States.  Ti- 
twf^peUUon,  412 

HUSBAND  AND  WIFK 
Bee  lass,  6. 
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INJUNCTION. 

L  An  injunction  issued  under  sec- 
tion 5024  of  the  Revised  Statutes 
of  the  United  States  on  the  filing 
of  a  petition  in  involuntary  bank- 
rupt<r^  ceases  to  operate  when  an 
adjudication  in  bankruptcy  is  made 
on  the  petition.    IroirCfs  ccuie,  463 

2.  The  words  **and  until  the  further 
order  of  the  Court"  inserted  in  such 
an  injunction  do  not  give  it  a  du- 
ration beyond  that  authorized  by 
section  6024.    Id.,  463 

INSURANCE. 

Bee  Rs-iNSUBANOB. 

Limitation  of  Liability. 

INSPECTION  OF  BOILER. 

Bee  Navigation  Laws. 

INTEREST. 

Bee  Bankbuptoy,  5. 
Stale  Claim,  1. 

INTERPLEADER  IN  ADMI- 
RALTY. 

C.|  the  master  of  a  brig,  filed  a  li- 
bel in  pereonam  against  the  D.  & 
D.  S.  R.  Co.  to  recover  freight  on 
a  cargo  of  sugar  brought  m  the 
brig  from  Bahia  to  New  York 
under  a  charter  party  and  bill  of 
a  ding.  Before  answering,  the 
Company  presented  a  petition  to 
the  Court,  in  which  they  set  forth 


that  they  had  entered  into  the  char- 
ter party  with  one  B.,  who  had 
the  disposition  and  control  of  the 
brig  at  Bahia,  under  which  the 
sugar  was  shipped  and  the  bill  of 
lading  signed ;  that  the  sugar  was 
brought  to  New  York  and  deliver- 
ed to  them,  and  they  were  willing 
to  pay  the  freight,  as  to  the  amount 
of  which  there  was  no  dispute; 
that  a  suit  was  threatened  against 
them  by  L.  &  Co.,  as  assignees  of 
B.,  to  recover  the  same  amount; 
and  they  prayed  that  they  might 
be  allowed  to  pay  the  money  into 
court;  that  C.  might  be  enJ,oined 
from  further  proceedings  in  this 
suit  against  theui,  and  that  L.  & 
Co.  might  be  enjoined  from  com- 
mencing any  suit  against  them, 
and  that  they  might  have  their 
costs  out  of  the  fund.  L.  &  Co. 
appeared  and  consented  to  the 
prayer  of  the  petition,  but  C.  op- 
posed it.  It  appeared  that  C.  had 
chartered  the  brig  in  New  York  to 
B.,  for  a  voyage  to  Bahia  and  back, 
and  that  the  charter  referred  to  in 
the  bill  of  ladinff  was  a  sub-char- 
ter, made  by  B.,  in  Bahia,  to  which 
C.  was  not  a  party ;  that  the  freight 
due  the  vessel  under  the  original 
charter  to  B.  had  been  paid,  but 
that  there  was  a  controversy  be- 
tween B.  and  C,  as  to  a  claim  for 
the  detention  of  the  vessel  in  Ba- 
hia, arising  out  of  the  terms  of  the 
original  charter,  and  that  C.  sought 
to  collect  this  freight  to  secure 
such  claim ; 

Held.  That  a  Court  of  Admiralty 
not  only  has  the  power  but  is 
charged  with  the  duty  of  devising 
methods  whereby  all  questions,  of 
which  it  can  take  cognizance,  may 
be  adjudicated  speedily  and  iustly; 

That  the  Court  had  jurisdiction 
of  the  parties,  two  of  them  being 
before  the  Court  and  the  other  con- 
senting to  appear; 

That  the  Court  had  power  to 
restrain  the  parties,  as  prayed  for ; 

Tnat  the  rights  of  all  parties 
could  only  be  adjusted  in  the  wav 
requested,  and  would  be  as  well 
protected  so  as  in  any  way ; 

That  the  fact,  that  the  result 
would  be  to  turn  the  proceeding 
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from  a  proceeding  in  permmam  to 
a  prrjcYi'^lioi;  tfsainiA  the  frri^bt  in 
rrm,  waa  no  objcxiion : 

Tliat  the  pnytt  of  the  petition 
shmild  Ik;  frranted.  Copp  ▼.  The 
JUf^iUin/  d:  Donntr  Sugar  JUJU 
ninff  Co.f  2^1 

INTEHXAL     REVENUE. 

1 .  UihUt  llir  pn>viiii(m8  of  w<'tlon8 1 10 
aiitl  I2U  of  the  InUTnal  lU'vrnue  Act 
of  JuneSOth.  lH4>4n3  L.  K.  HUU.  at 
l«r>fi%  p.  277),  M  aiiiemlcd  hy  the 
Ai-i  of  July  13lli,  18(J6  (14  U.  8. 
Htat.  at  Lar^e,  p.  136;«  but  one  pe- 
nally lA  ifii(KjfK*<l  for  all  failures  to 
niiikv  the  nHuros  required  to  be 
iiia4lr,  prior  U)  the  cf>minem*«incnt 
of  a  HI] it  to  rec<ivcr  p<'Daltie8  for 
mu'h  failure.  The  U.  8.  ▼.  The 
iiuaratUy  &  Indeannily  Co.,      269 

2.  To  a  claim  to  recover  a  tax  due 
under  the  Internal  Revenue  law, 
on  an  allegation  that  a  less  tax  tlian 
will)  due  ha^l  lieen  paid,  the  defence 
waM  inter(H)m,'d,  that  the  amount 
paid  Willi  determined  to  Ix*  the  true 
amount  by  the  aiiw*ftflor  of  Internal 
Revenue,  and  to  this  defence  a  de- 
murrer wan  intcrpcjfled  : 

KM,  That  the  defence  was  one 
which  would  more  properly  be 
paittM'd  on  at  the  trial,  and  that  the 
demurrer  must  be  overruled.    Id., 

269 

3.  The  connivance  of  a  Government 
etorekeeptT  in  charge  of  a  distiller^', 
with  the  person  who  runs  the  dis- 
tillery, will  not  have  the  effect  to 
destroy  the  forfeitiu-e  of  the  pro- 
p<*rty  resulting  from  the  acts  of 
such  perHon  under  the  Internal 
Revenue  Acts  of  1804,  1806,  1808 
and  1872  (13  U.  8.  Stat,  at  Large, 
240;  14/rf.  Ill;  16  Id.  59,  132, 
134 ;  17  Id.  240).  U.  8.  v.  The 
IHsUllery  at  Spfing  Valley,        473 

4.  M.  Brothers,  were  wholesale  li- 
quor dealers  and  also  retail  liquor 
dealers,  at  No.  406  Seventh  Ave- 
nue, in  New  York  city.  On  the 
8th  of  February,  1875,  they  receiv- 
ed there  fifteen  barrels  of  distilled 
spirits.      They    entered    in    their 


wholenle  Bqnor  dealef^  book  tke 

of  flixof  Ifae  fifteen,  bm 

Dtrr  of  tl» 

they  proceeded  to 

in  their  boanen  d  reufl  liqiiar 

Hfid,  That  tber  were  liable  to  a 
penalty  of  ^100  Ur  noc  msfcrng  an 
entry  C'f  the  receipt  of  the  nine 
barrels,  as  required  by  section  S318 
of  the  Revitiod  Statntca,  Dotwith- 
aiandin^  they  intended,  when  they 
received  them,  to  retail  them.  Tie 
United  8tate$  ▼.  Malone  Bnm.,  574 

J 

JUDGMENT. 

1.  H.,  having  obtained  judgment  in 
a  State  coiirt  against  the  assignee 
of  a  bankrupt,  in  an  action  in  which 
the  assignee  appeared  and  defended, 
the  Judgment  providing  that  the 
1  judgment  be  paid  out  of  the  assets 
'  of  the  bankrupt  in  •  the  aasignee^s 
hands ;  and  having  thereafter  ob- 
tuned  a  supplemental  order  in  said 
action,  directed  to  the  bank  which 
had  been  made  the  repository  in 
which  the  funds  of  the  bankrupt 
bad  been  deposited,  for  the  pay- 
ment of  such  iudmnent  out  of  the 
funds  of  the  bankrupt  on  deposit 
in  such  bank,  presented  to  the 
Bankruptcy  court  a  petition  that 
the  court  would  countersign  the 
proper  cheque  for  such  payment  by 
the  assignee.  On  a  reference  be- 
ing ordered,  to  take  proofs,  he  pro- 
duced a  record  of  the  judgment, 
and  fi;ave  no  other  proof : 

Ileldy  That  such  judgment  did 
not  furnish  to  the  court  legal 
grounds  for  directing  the  payment 
of  the  amount  of  it  by  the  assignee. 
The  Central  Bank  of  Brooi^n*s 
case J  114 

2.  An  adjudication  in  bankruptcy  is 
a  judgment  and  is  as  effective  as 
any  other  judgment  to  cure  irregu- 
larities in  practice,  which  do  not 
touch  the  jurisdiction  of  the  Court. 
GetohelVs  ease,  256 

8.  A  suit  was   brought  in  a  State 
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Court,  by  D.,  to  foredoBC  a  mort- 
gage made  by  L,  in  which  suit  a 
decree  of  foreclosure  was  made  af- 
ter the  filing  of  a  petition  in  bank- 
ruptcy against  I. ,  but  before  the  ser- 
Tice  of  an  injunction  upon  D.  Af- 
ter the  adjudication  in  bankruptcy, 
D.  enforced  the  decree  in  foreclos- 
ure by  a  sale,  at  which  he  bought 
the  property,  and  the  assignee  in 
bankruptcy,  having  been  appointed, 
filed  a  bill  in  equity  to  set  aside  the 
foreclosure  sale,  and  the  mortgage 
itself,as  being  usurious,  and  applied 
for  an  injunction  and  a  receiver ; 

Held^  That  the  bill  could  not  be 
sustained,  because  the  decree  of  the 
State  Court  was  a  bar  to  the  right 
of  the  plaintiff  to  raise  in  this  suit 
the  question  of  usury  in  regard  to 
the  mortgage,  and  tliat  the  applica- 
tion roust  &  denied.  Cutter^  amg- 
nee  v.  Dingee^  469 

See  Attoknky,  1. 

Bankruptcy,  5,  9,  14,  15. 
jukibdiotion,  y. 

JURISDICTION. 

1.  A  cargo  of  oats  was  shipped  on  a 
canal  boat,  lying  in  the  Buffalo 
River,  a  navigable  stream  flowing 
into  Lake  Erie,  to  be  carried  to 
New  York,  by  way  of  the  Erie 
Canal  and  the  Hudson  River.  The 
master  of  the  boat  signed  a  bill  of 
lading  for  the  cargo.  While  pas- 
sing through  the  Erie  Canal,  a 
part  of  the  oats  were  feloniously 
abstracted  from  the  cargo,  with  the 
knowledge  and  assent  of  the  mas- 
ter. On  the  arrival  of  the  boat  in 
New  York,  she  was  libelled  by  the 
consignee  to  recover  the  value  of 
the  oats  not  delivered.  A  mort- 
gagee of  the  bbat  intervened,  his 
mortgaji^e  bein^  due,  and  defended 
the  action,  raising  an  objection  to 
the  jurisdiction: 

Held,  That  thc«  Admiralty  has 
jurisdiction  of  an  action  to  enforce 
such  a  contract  as  this,  although 
part  of  the  service  was  to  be  per- 
formed on  the  Erie  Canal ; 

That  the  Admiralty  has  jurisdic- 
tion  to  enforce  such  a  contract 
against  the  boat,  although  she  was 


built  to  navigate  the  canal,  and  had 
no  means  of  locomotion  in  l^erself . 
Th£  E,  M,  MeChem^,  150 

2.  Whether  the  Admiralty  has  ju- 
risdiction of  pulsions  upon  the 
Erie  Canal,  or  contracts  for  the 
carriage  of  goods  from  place  to 
place  exclusively  upon  the  Eric 
Canal,  guare.    Id.,  150 

8.  In  proceedings  in  regard  to  the 
voluntary  dissolution  of  corpora- 
tions under  the  Revised  Statutes  of 
the  State  of  New  York  (3  R.  S. 
466)  no  presumption  of  jurisdiction 
attends  the  judgment  of  the  Court, 
but  the  facts  essential  to  the  exer- 
cise of  jurisdiction  must  appear 
upon  the  record  of  the  Court.  T?ie 
Pensacola  Lumber  Company's  ease, 

171 

4.  An  order  of  a  Court  of  the  State 
of  New  York  dissolving  a  corpora- 
tion without  a  previous  order  to 
show  cause,  its  publication  and  tlie 
report  of  a  Master,  as  required  by 
§§61,  68,  and  65  of  the  Revised 
Statutes,  is  without  jurisdiction  and 
is  void.    /dL,  171 

5.  That  a  petition  in  involuntary 
bankruptcy  is  irregularly  verified 
is  a  question  of  practice  and  not  of 
jurisdiction.     OetcheWs  ease,     256 

6.  Tlie  absence  from  the  files  of  the 
Bankruptcy  Court  in  an  involun- 
tary proceeding  of  any  deposition 
of  a  witness  to  any  act  of  bankrupt- 
cy or  any  deposition  as  to  any 
claim  of  any  petitioning  creditor, 
is  a  matter  of  practice  and  not  of 
jurisdiction.    Id.,  256 

7.  The  requirement  of  the  Statute 
that  a  petition  in  involuntary  bank- 
ruptcy shall  be  the  petition  of  one- 
fourth  in  number  and  one-third  in 
amount  of  the  creditors,  is  not  a 
jurisdictional  point,  in  such  wise, 
tliat  where  there  ^s  a  proper  alle- 
gation in  the  petition  as  to  the 
number  and  amount  of  creditors, 
and  a  judgment  of  the  Court  that 
such  allegation  is  true,  such  fact 
can  be  re-examined,  either  by  the 


which  WM  ohuioed  for  her.      Tke 
VieUria  Pern,  100 

FREIGHT. 

1.  A  Temel  brought  a  careo  of  brim- 
•tone  from  Paicmio  to  New  York 
nnder  a  charter  which  contained 
no  clause  biiKJing  the  goods  to  the 
•hip  and  the  8hip  to  the  irooda.  On 
arrival  at  New  York,  the  cargo 
wan  delivered  unconditionally,  and 
without  any  understanding  that  it 
•hould  be  subj«H:t  to  a  lien  for  the 
charter-money.  But,  after  such 
delivery,  the  owners  of  the  ship 
flle<l  a  libel  a^innt  the  cargo  to  re- 
cover  the  amount  of  the  charter- 
mone}',  for  which  th**y  claimed  to 
have  a  lien  enforceable  against  the 
car*r  > : 

Held,  That  the  lien  of  the  vessel 
on  the  cargo  for  her  freight  was 
lost  by  the  delivery  and  could  not 
be  enforced.  A  Cargo  of  BnmMtone^ 

45 

FORECLOSURE. 

Bee  JcBiSDjOTioir,  0. 

JUDOMBNT,   3. 

H 

HABEAS  CORPUS. 

1.  T.  was  commissioned  by  the  Gov- 
ernor of  the  State  of  Arkansas  to 
present  to  the  Governor  of  New 
York  a  requisition  for  the  surren- 
der of  a  fugitive  from  justice  from 
Arkansas,  named  McD.,  which  was 
based  on  an  indictment  found 
against  McD.  by  the  Grand  Jury 
or  Ashley  County,  Arkansas.  T. 
presented  the  requisition  and  the 
authenticated  indictment  to  the 
Governor  of  New  York,  who  is- 
sued to  the  sheriff  of  the  county  of 
Kings  a  mandate  for  the  arrest  of 
McD.  and  his  delivery  to  T.  as  the 
agent  of  the  State  of  Arkansas. 
The  sheriff  arrested  McD.  in  pur- 
suance of  the  mandate,  but  before 
he  was  delivered  to  T.  he  was  re- 
leased from  the  custody  of  the 
sheriff  upon  habeas  eorpu%  issued 


by  a  Justice  of  the  Supreme  Court 
of  the  State.  McD.  thereupon 
commenced  a  suit  against  T.  for 
malicious  prosecution;  and  ob- 
tained from  the  Supreme  Court  of 
the  State  an  order  for  the  arrest  kA 
T.  Being  held  in  custody  under 
such  order  of  arrest,  T.  presented 
a  petition  to  this  Court  f or  a  Ao- 
beae  eorpue^  setting  forth  the  facts 
and  claiming  his  dischai^  on  the 

f  round  that  he  was  held  in  cnsto- 
y  by  reason  of  acts  committed  by 
him  in  pursuance  of  the  laws  of  the 
United  States  and  which  were  just- 
ified by  those  laws : 

Held  That  the  only  acts  charged 
upon  T.  were  acts  done  by  him  as 
the  agent  appointed  by  the  Execu- 
tive of  the  State  of  Arkansas,  which 
acts  were  those  prescribed  by  the 
Act  of  Congress  of  1793,  now 
§5278  of  the  Revised  Statutes  of 
the  United  States ; 

That  this  Court  therefore  had 
jurisdiction  under  §753  of  the  Re- 
vised Statutes  to  grant  the  writ  of 
habeas  carpus  for  the  purpose  of  in- 
quiring into  the  cause  of  his  res- 
traint ; 

That  the  Gk)vemor8  of  the  States 
and  their  a^nts,  in  reference  to 
the  extradition  of  fugitives  from 
the  justice  of  a  State,  are  compelled 
to  rely  upon  the  Statutes  of  the 
United  States,  for  authority  to  do 
the  acts  required  thereby,  and  the 
Statutes  of  the  United  States,  when 
complied  with,  afford  them  justifi- 
cation ; 

That  the  petitioner  was  there- 
fore entitled  to  the  writ  of  habeas 
carpus; 

That  T.,  who  was  simply  the 
messenger  of  the  State  of  Arkan- 
sas, was  not  bound  to  look  into  the 
indictment  on  which  the  requisi- 
tion was  founded,  and  determine 
at  his  peril  whether  it  charged  a 
crime  within  the  meaning  of  the 
laws  of  the  United  States ; 

That  the  arrest  of  McD.  was  by 
order  of  the  Governor  of  the  State 
of  New  York ;  and  that  whatever 
T.  had  done,  in  presenting  the  re- 
quisition to  the  Governor,  was 
only  a  ministerial  act,  for  which 
he  was  justified  by  the  direction 
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of  the  Gk>TeniQr  and  theref ora  he 
iQcarred  no  personal  liability ; 

That  the  allegation  of  malice 
against  T.  did  not  change  the  case, 
ao  long  as  the  acts  done  were  with- 
in the  scope  of  the  authority  con- 
ferred upon  him  and  justified  by 
the  laws  of  the  United  States.  Ti- 
tiu^ipeUUon,  412 

HUSBAND  AND  WIFE. 
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INJUNCTION. 

1.  An  injunction  issued  under  sec- 
tion 5024  of  the  Revised  Statutes 
of  the  United  States  on  the  filing 
of  a  petition  in  involuntary  bank- 
ruptcy ceases  to  operate  when  an 
adjudication  in  bankruptcy  is  made 
on  the  petition.    Irving' t  cane,  468 

2.  The  words  "and  until  the  further 
order  of  the  Court"  inserted  in  such 
an  injunction  do  not  give  it  a  du- 
ration beyond  that  authorized  by 
section  5024.    Id,,  463 

INSURANCE. 

Bee  Rs-iNSURANOE. 

Limitation  of  Liability. 

INSPECTION  OF  BOILER. 

See  Navigation  Laws. 

INTEREST. 

See  Bankbuptoy,  5. 
Stale  Claim,  1. 

INTERPLEADER  IN  ADMI- 
RALTY. 

C.,  the  master  of  a  brig,  filed  a  li- 
bel in  pereonam  against  the  D.  & 
D.  S.  R.  Co.  to  recover  freight  on 
a  cargo  of  sugar  brought  in  the 
brig  from  Bs^ia  to  New  York 
under  a  charter  party  and  bill  of 
a  ding.  Before  answering,  the 
Company  presented  a  petition  to 
the  Court,  m  which  they  set  forth 


that  they  had  entered  into  the  char- 
ter party  with  one  B.,  who  had 
the  disposition  and  control  of  the 
brig  at  Bahia,  under  which  the 
suear  was  shipped  and  the  bill  of 
lading  signed ;  that  the  sugar  was 
brought  to  New  York  and  deliver- 
ed to  them,  and  they  were  willing 
to  pay  the  freight,  as  to  the  amoimt 
of  which  there  was  no  dispute; 
that  a  suit  was  threatened  against 
them  by  L.  &  Co.,  as  assignees  of 
B.,  to  recover  the  same  amount; 
and  they  prayed  that  they  might 
be  allowed  to  pay  the  money  into 
court;  that  C.  might  be  enj.oined 
from  further  proceedings  in  this 
suit  against  them,  and  that  L.  & 
Co.  might  be  enjoined  from  com- 
mencing any  suit  against  them, 
and  that  they  might  have  their 
costs  out  of  the  fund.  L.  &  Co. 
appeared  and  consented  to  the 
prayer  of  the  petition,  but  C.  op- 
posed it.  It  appeared  that  C.  had 
chartered  the  brig  in  New  York  to 
B.,  for  a  voyage  to  Bahia  and  back, 
and  that  the  charter  referred  to  in 
the  bill  of  lading  was  a  sub-char- 
ter, made  by  B.,  in  Bahia,  to  which 
C.  was  not  a  party ;  that  the  freight 
due  the  vessel  under  the  original 
charter  to  B.  had  been  paid,  but 
that  there  was  a  controversy  be- 
tween B.  and  C. ,  as  to  a  claim  for 
the  detention  of  the  vessel  in  Ba- 
hia, arising  out  of  the  terms  of  the 
original  c£krter,  and  that  C.  sought 
to  collect  this  freight  to  secure 
such  claim : 

Held.  That  a  Court  of  Admiralty 
not  only  has  the  power  but  is 
charged  with  the  duty  of  devising 
methods  whereby  all  questions,  or 
which  it  can  take  cognizance,  may 
be  adjudicated  speedily  and  justly; 

That  the  Court  had  jurisdiction 
of  the  parties,  two  of  them  being 
before  the  Court  and  the  other  con- 
senting to  appear; 

Thai  the  Court  had  power  to 
restrain  the  parties,  as  prayed  for ; 

Tnat  the  rights  of  all  parties 
could  only  be  adjusted  in  the  wav 
requested,  and  would  be  as  well 
protected  so  as  in  any  way ; 

That  the  fact,  that  the  result 
would  be  to  turn  the  proceeding 
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from  a  pmceedin]^  in  permmmm  to 
a  prtx'eitlinfc  atrainut  tbe  freight  in 
rrm,  waa  ou  ot>j<x:ticMi ; 

That  the  prayer  of  tbe  petition 
ftlKHikl  Ik.*  flrrantocL  Copp  r.  The 
JkCiuAro  db  Donner  Sugar  Refi- 
ning Co,^  ^1 

INTERNAL     REVENUE. 

1.  UiMk*r  tlio  prnviftionii  of  sections  1 10 
and  130  of  the  InUTnal  Rc'veoiie  Act 
of  June  30tb.  184>4  ( 13  U.  8.  Stat,  at 
lanr<%  p.  277 ),  as  amended  by  the 
Act  of  July  13th,  1806  (14  U.  S. 
Stat,  at  larjre,  p.  136),  but  one  pe- 
nalty \»  inipoHod  for  all  failures  to 
make  the  returos  n*qiiired  to  be 
inatlc.  prior  to  the  commencement 
of  a  81  lit  to  recover  penalties  for 
8iirh  failure.  The  U.  8,  ▼.  The 
(Jftaranty  A  Jndefnnity  Co.^      269 

2.  To  a  claim  to  recover  a  tax  due 
under  the  internal  Revenue  law, 
on  an  alle^tion  that  a  less  tax  than 
was  due  ha<l  lN*en  paid,  the  defence 
was  inter|x>8ed,  that  the  amount 
paid  was  determined  to  be  tbe  true 
amount  by  the  assessor  of  Internal 
Revenue,  and  to  this  defence  a  de- 
murrer was  interposed  : 

Hfld^  That  the  defence  was  one 
which  would  more  properly  be 
passed  on  at  the  trial,  and  tliat  the 
demurrer  must  be  overruled.    Id., 

269 

3.  The  connivance  of  a  Grovemment 
PtorekeeptT  incliar^*  of  a  distillery , 
with  the  person  who  runs  the  dis- 
tillery, will  not  have  the  effect  to 
destroy  the  forfeiture  of  the  pro- 
perty resulting  from  the  acts  of 
such  person  under  the  Internal 
Revenue  Acts  of  1864,  1866,  1868 
and  1872  (13  U,  8.  Stat,  at  Large, 
240;  14 /rf.  Ill;  15  Id,  59,  132, 
134 ;  17  fd,  240).  U.  8.  v.  The 
DiHUUery  at  Spring  VaUey,        473 

4.  M.  Brothers,  were  wholesale  li- 
quor dealers  and  also  retail  liquor 
dealers,  at  No.  406  Seventh  Ave- 
nue, in  New  York  city.  On  the 
8th  of  February,  1875,  they  receiv- 
ed there  fifteen  burels  of  distilled 
spirits.     They    entered    in    their 


wlioleMle  liqoor  dealers'  bocA^  the 
receipt  erf  six  of  the  fifteen,  bat 
made  no  entry  <A  tbe  remaining 
nine,  which  they  Droceeded  to  ose 
in  their  business  of  retail  liquor 
dealers : 

Held^  That  they  were  liable  to  a 
penalty  of  f  100  for  not  making  an 
entry  of  the  receipt  of  the  nine 
barrels,  as  required  by  section  3318 
of  tbe  Revised  Statutes,  notwith- 
Btandin/^  tliey  intended,  when  they 
received  them,  to  retail  them.  The 
United  States  v.  Maione  Brat.,  574 

J 

JUDGMENT. 


1.  II.,  liaving  obtained  Judgment  in 
a  State  court  against  the  assignee 
of  a  bankrupt,  in  an  action  in  which 
the  assignee  appeared  and  defended, 
the  judgment  providing  that  tlie 

'      judgment  he  paid  out  of  the  assets 
i      of  the  bankrupt  in  •  the  assignee's 
'      liands ;  and  having  thereafter  ob- 
I      tained  a  supplemental  order  in  said 
action,  directed  to  the  bank  which 
I      had  been  made  the  repository  in 
j      which  the  funds  of  the  bankrupt 
i      had  been  deposited,  for  the  pay- 
ment of  such  judgment  out  of  the 
funds  of  the  bankrupt  on  deposit 
I      in  such    bank,   presented  to    the 
Bankruptcy  court  a  petition  that 
the  court  would  countersign  the 
proper  cheque  for  such  payment  by 
the  assignee.     On  a  reference  be- 
ing ordered,  to  take  proofs,  he  pro- 
duced a  record  of  the  judgment, 
and  G^ave  no  other  proof : 

Held,  Tliat  such  judgment  did 
not  furnish  to  the  court  legal 
grounds  for  directing  the  payment 
of  the  amount  of  it  by  the  assignee. 
The  Ventral  Bank  of  Brooklyn's 
ease,  114 

2.  An  adjudication  in  bankruptcy  is 
a  judgment  and  is  as  effective  as 
any  other  judgment  to  cure  irregu- 
larities in  practice,  which  do  not 
touch  the  jurisdiction  of  the  Courts 
OetchelCs  ease,  256 

8.  A  suit  was  brought  in  a  State 
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Ctourt,  by  D.,  to  foredoec  a  mort- 
gage made  by  L,  in  which  suit  a 
decree  of  foreclosure  was  made  af- 
ter the  filing  of  a  petition  in  bank- 
ruptcy against  I. ,  but  before  the  ser- 
vice of  an  injunction  upon  D.  Af- 
ter the  adjudication  in  bankruptcy, 
D.  enforced  the  decree  in  foreclos- 
ure by  a  sale,  at  which  he  bought 
the  property,  and  the  assignee  in 
bankruptcy,  having  been  appointed, 
filed  a  bill  in  equity  to  set  aside  the 
foreclosure  sale,  and  the  mortgage 
itself, as  being  usurious,  and  applied 
for  an  injunction  and  a  receiver ; 

Held,  That  the  bill  could  not  be 
sustained,  because  the  decree  of  the 
State  Court  was  a  bar  to  the  right 
of  the  plaintiff  to  raise  in  this  suit 
the  question  of  usury  in  regard  to 
the  mortgage,  and  that  the  applica- 
tion must  l^  denied.  OuUeTf  amg- 
neeY.  Dingee^  469 

See  Attoknky,  1. 

Bankruptcy,  5,  9,  14,  15. 
jukisdjotion,  7. 

JURISDICTION. 

1.  A  cargo  of  oats  was  shipped  on  a 
canal  boat,  lying  in  the  Buffalo 
River,  a  navigable  stream  flowing 
into  Lake  Erie,  to  be  carried  to 
New  York,  by  way  of  the  Erie 
Canal  and  the  Hudson  River.  The 
master  of  the  boat  signed  a  bill  of 
lading  for  the  cargo.  While  pas- 
sing through  the  Erie  Canal,  a 
part  of  the  oats  were  feloniously 
abstracted  from  the  cargo,  with  the 
knowledge  and  assent  of  the  mas- 
ter. On  the  arrival  of  the  boat  in 
New  York,  she  was  libelled  by  the 
consignee  to  recover  the  value  of 
the  oats  not  delivered.  A  mort- 
gagee of  the  boat  intervened,  his 
mortgage  being  due,  and  defended 
the  action,  raising  an  objection  to 
the  jurisdiction : 

Held,  That  the*  Admiralty  has 
jiuisdiction  of  an  action  to  enforce 
such  a  contract  as  this,  although 
part  of  the  service  was  to  be  per- 
formed on  the  Erie  Canal ; 

That  the  Admiralty  has  jurisdic- 
tion to  enforce  such  a  contract 
against  the  boat,  although  she  was 


built  to  navigate  the  canal,  and  had 
no  means  of  locomotion  in  l^erself . 
The  E,  M,  MeChesiuq/,  150 

2.  Whether  the  Admiralty  has  ju- 
risdiction of  collisions  upon  the 
Erie  Canal,  or  contracts  for  the 
carriage  of  goods  from  place  to 
place  exclusively  upon  the  Erie 
Canal,  quaere,    ia.,  150 

8.  In  proceedings  in  regard  to  the 
voluntary  dissolution  of  corpora- 
tions under  the  Revised  Statutes  of 
the  State  of  New  York  (2  R.  S. 
466)  no  presumption  of  jurisdiction 
attends  the  judgment  of  the  Court, 
but  the  facts  essential  to  the  exer- 
cise of  jurisdiction  must  appear 
upon  the  record  of  the  Court.  TTie 
Pensaeola  Lumber  Company s  ea^, 

171 

4.  An  order  of  a  Court  of  tlie  State 
of  New  York  dissolving  a  corpora- 
tion without  a  previous  order  to 
show  cause,  its  publication  and  the 
report  of  a  Master,  as  required  by 
§§61,  63,  and  65  of  the  Revised 
Statutes,  is  without  jurisdiction  and 
is  void.    Id,y  171 

6.  Tliat  a  petition  in  involuntary 
bankruptcy  is  irregularly  verified 
is  a  question  of  practice  and  not  of 
jurisdiction.     OetcheWs  case,     256 

6.  Tlie  absence  from  the  files  of  the 
Bankruptcy  Court  in  an  involun- 
tary  proceeding  of  any  deposition 
of  a  witness  to  any  act  of  bankrupt- 
cv  or  any  deposition  as  to  any 
claim  of  any  petitioning  creditor, 
is  a  matter  of  practice  and  not  of 
jurisdiction,    /d.,  256 

7.  The  requirement  of  the  Statute 
that  a  petition  in  involuntary  bank- 
ruptcy shall  be  the  petition  of  one- 
fourth  in  number  and  one4hird  in 
amount  of  the  creditors,  is  not  a 
jurisdictional  point,  in  such  wise, 
that  where  there  is  a  proper  alle- 
gation in  the  petition  as  to  the 
number  and  amount  of  creditors, 
and  a  judgment  of  the  Court  that 
such  allegation  is  true,  such  fact 
can  be  re-examined,  either  by  the 
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Coart  which  rendered  tuch  judg-  > 

ment,  or  in  a  oollatenil  proceeding,  ! 

unleM  fraud  be  alleged.      Duncan  ; 

0t  ai*$  ca$e,  865  j 

I 

8.  A.  E.  8.,  being  the  owner  of  a  ' 
doop,  which  bad  never  been  enroll- 
ed or  registered,  sold  her  to  T.  Part 
of  the  purchase  money  was  pftid ; 
and  it  was  agreed  that  A.  £.  8., 
who  had  no  blU  of  sale  for  the  sloop, 
should  procure  one  from  her  for- 
mer owner,  and  should  then  give 
one  to  T.,  who  should  then  give 
him  a  mortgage  on  her  for  $300. 
T.  took  possession  of  the  sloop  and 
ran  her  for  nearly  a  year,  during 
which  time  she  was  repaired  and 
altered  under  the  direction  of  T. 
by  A.  E.  8. ,  who  was  a  ship-build- 
er, materials  belong!  og  to  T.  being 

Eut  into  her.  A.  £.  8.  obtained 
is  bill  of  sale  but  never  tendered 
one  to  T.,  nor  demanded  the  mort- 
gage. Nearly  a  year  after  the  sale, 
A.  E.  8.  forcibly  took  possession 
of  the  sloop  while  on  navigable 
waters,  and  thereafter  sold  her  to 
H.  who  put  A.  8.  in  charge  of  her, 
as  master.  T.  filed  a  libel  to  recov- 
er  possession : 

6eld,  that  the  Court  had  Jurisdic- 
tion of  the  action,  although  T.  had 
no  bill  of  sale : 

That,  if  the  question  were  sim- 
ply one  of  title,  the  jurisdiction  of 
the  Admiralty  would  still  attach. 
The  Fannie,  429 

9.  The  filing  of  a  petition  in  involun- 
tary bankruptcy  and  an  adjudica- 
tion thereupon  do  not  divest  a 
State  Court  of  jurisdiction  over  a 
foreclosure  suit  previously  com- 
menced in  such  court  against  the 
bankrupts, nor  deprive  the  plaintiff 
in  that  suit,  of  his  right  to  enforce 
a  decree  of  foreclosure  made  be- 
fore adjudication.     Irving's  ease, 

468 

10.  Under  a  contract  between  H.  and 
the  proper  oflElcer  of  the  United 
States,  H.  was  engaged  in  f  urnish- 
ish  the  materials  for,  and  construct- 
ing the  pier  for,  a  lighthouse  to  be 
erected  at  the  Middle  Ground, 
Stratford  Shoals,  in  Long  Island 


Sound.  He  bad  carried  the  work 
up  about  four  feet  above  high-wato' 
maris,  and  had  inside  of  the  ring  of 
stone  work,  and  supported  by  rour 
wire  gays  anchored  outside  of  the 
rip- rap  wall,  a  derrick  whidi  he 
used  in  the  work.  This  derrick 
was  run  into  on  the  night  of  Sep- 
tember 2d,  1875,  by  the  schooner 
M.  W.,  which  struck  one  of  the 
guys,  and  lx>th  the  schooner  and 
the  derrick  were  injured, and  croas- 
libels  were  filed  to  recover  dam- 
ages.  The  shoal,  on  which  the  pier 
was  being  built,  was  out  of  the 
fairway ;  and,  for  more  than  two 
years  before,  it  would  have  been 
impossible  for  any  vessel  to  sail 
over  the  spot  because  of  loose 
stones  and  rip-rap,  placed  there  as 
a  foundation  for  the  pier  before  H. 
began  his  work.  Ko  light  had  been 
placed  by  U.  on  the  structure.  He 
had  asked  permission  to  place  one, 
but  it  had  been  refused  by  the  en- 
gineer-in-chief  of  the  light-house 
department : 

Meld,  That  it  must  be  presumed 
that  jurisdiction  over  the  place 
where  the  pier  was  being  erected 
had  been  ceded  to*  the  United 
Sutes; 

That  the  Court  had  no  juris^c- 
tion  of  a  claim  of  H.  for  injury  to 
the  derrick,  the  damage  not  being 
done  upon  the  water : 

The  locality  of  an  injury  is  the 
locality  of  the  thing  injured  and  not 
of  the  agent  by  which  the  injury  is 
done.     Ths  Maud  Webster,        547 

11.  The  lien  given  by  the  law  of  the 
State  of  New  York  for  repairs  to 
a  domestic  vessel,  has  priority  over 
a  mortgage  on  the  vessel  given  be- 
fore the  repairs  were  made.  The 
Wm.  T.  Qracea,  568 

See  Ihtbbplbadkb. 

L 

LACHES. 

See  Nbw  Tbial,  1. 
Stalb  Claix. 
Dauaaz,  1. 
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LEASE. 

1.  B.  and  8.,  at  the  time  of  their 
being  adjudged  bankrupts,  were 
occupying  premises  in  their  busi- 
ness of  sugar  refiners,  under  a  lease 
from  R.  In  the  building  "was  ma- 
chinery belonging  to  them,  which 
could  not  be  removed  without  in- 
jury to  the  building.  It  was  al- 
lowed to  remain  there  for  sixteen 
days,  when  it  was  sold  by  the  as- 
siffnee  to  F.,  who  immediately  hir- 
ed the  premises  of  R.  and  continu- 
ed the  business  on  the  premises. 
R.  applied  to  be  paid  by  the  assign- 
ee in  bankruptcy  for  the  occupa- 
tion of  the  premises  during  the 
sixteen  days,  at  the  rate  of  rent 
stipulated  in  the  lease : 

Ileldy  That  the  lease  was  cancell- 
ed by  the  bankruptcy,  as,  by  its 
terms,  it  could  not  be  assigned 
without  the  written  consent  of  the 
landlord ; 

That  the  tenants  had  the  right  to 
remove  the  machinery,  and  the 
bankruptcy  Court  had  that  right ; 

That  if,  in  removing  the  machin- 
ery, the  building  had  been  injured, 
the  landlord  would  have  been  enti- 
tled to  re-imbursement  for  such  in- 
jury, and  the  fact  that  the  allowing 
the  machinery  to  remain  saved  the 
building  from  injury,  was  not  such 
a  benefit  to  the  landlord  as  depriv- 
ed him  of  the  right  to  be  compen- 
sated for  the  use  and  occupation  of 
the  premises  during  the  sixteen 
days; 

That,  as  it  appeared  that  there 
was  injury  to  the  landlord  and  ben- 
efit to  the  bankrupts'  estate  from 
the  use  and  occupation  of  the  prem- 
ises, the  landlord  was  entitled  to 
be  compensated  therefor ;  and  that 
the  rate  named  in  the  lease  was  a 
reasonable  rate  for  such  compensa- 
tion. Breck  and  Schermerhom's 
eoKy  98 

2.  W.  L.  &  Co.  let  a  stand  for  sale 
of  books,  &c.,  in  the  Union  Hotel, 
at  Saratoga  Springs,  for  five  years, 
for  $260  a  year.  After  two  years 
they  declined  to  allow  the  lessee  to 
continue  the  occupancy  unless  he 
would  pay  a  rent  of  $600.    Bank- 


ruptcy proceedings  were  after- 
wards taken  against  them.  On  a 
petition  by  the  lessee  to  be  allowed 
to  prove  a  claim  against  W,  L.  & 
C.  L.,  two  of  the  firm  of  W. 
L.  &  Co.,  the  register  reported  the 
above  facts,  and  that  the  value  of 
the  rights  and  privileges  secured  by 
the  lease  to  the  lessee  was  $860  for 
each  of  the  three  remaining  years, 
and  that  the  lessee  was  entitled  to 
prove  a  claim  against  the  estate  for 
that  amount : 

Held^  That  there  was  no  evidence 
that  the  claimant  could  have  rented 
out  the  stand  for  $860  more  than 
the  $260  rent ; 

That  prospective  profits  of  the 
business  that  could  have  been  car- 
ried on  at  the  stand  could  not  be 
allowed,  and  that  the  claimant  had 
not  proved  a  claim  to  any  amount 
whatever.    LelatuW  ease,  264 

LEVY. 

1.  A  sherifTs  deputy  with  an  execu- 
tion went  to  a  store  where  was  a 
stock  of  goods  belonging  to  the 
debtor,  and  found  it  locked  so  that 
he  could  not  effect  an  entrance, 
but  having  obtained  a  ladder,  he  got 
up  and  looked  through  a  window 
into  the  store  and  saw  that  there 
were  nx)ds  there,  and  made  a  me- 
morandum on  the  back  of  the  exe- 
cution that  he  had  levied  on  the 
stock  and  fixtures  in  the  store : 

Beldf  That  his  acts  constituted 
an  actual  levy  on  the  goods.  Mae- 
Donald,  Assignee  v.  Mo&re,       679 

LIEN. 

1.  The  steamboat  Metropolis,  belong- 
ing to  the  N.  S.  8.  Co. ,  a  Rhode 
Island  corporation,  was  chartered 
to  the  N.  J.  8.  R.  R.  Co.,  a  New 
Jersey  corporation,  the  latter  to 
victual  and  man  her  and  pay  all  her 
bills.  Supplies  were  furnished  to 
her  in  New  York  by  P.  &  V.  W., 
who  claimed  a  lien  upon  her  there- 
for. It  appeared  that  the  supplies 
were  furnished  on  printed  requisi- 
tions bearing  the  name  of  the  N.  J. 
S.  R.  R.  Co.,  and  signed  by  G.,  as 
the  agent  thereof ;  uat  G.  was  al- 
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90  the  porrhajtioir  Acront  of  the  X. 
S.  S.  Co.  :  that  stippiics  for  »t(>ain- 
IxntM  U  loojint;  to  and  mo  by  tkmt 
c*i>ni|iany  were  al*«>  furnishi.'d  by 
P.  i  \.  W..  on  n'<|ui«itioQ8  niade 
out  In  »h«'  nanu-  of  ilie  N.  S.  S.  Co., 
and  *»i  jm  «l  by  <»,.  a^  As^pui  tlM'reof ; 
that  all  ItiiU  for  mirli  •supplies  were 
promptly  paiil;  that  the  N.  S.  8. 
(*o.  wa.H  in  ir'Mt<|  cn'<iil :  ^hat  the 
bills  for  tlie  siippiiffl  in  question 
were  made  out  to  the  steanilMHit  I 
Metrnjxjiis  and  ciwners:  and  that  I 
P.  &  V.  W.  wrnt  to  one  place  to 
obtain  fKiy  for  bills  of  supplies  ob- 
tAineti  for  ilie  N.  S.  S.  (V*.,  and  to 
anoth'T  for  tho«e  otitained  for  the 
N.  J.  S.  K.  U.  Co..  and  sometimes  . 
took  the  not<*«  of  the  respective 
companies  for  the  resjH*ctive  bills: 

y/<»W,    That,  on  these  farts,   the  I 
supplies  in  <iuisti<m  were  not  fur- 
nish(Hi  on  the  credit  of  the  steam- 
boat Metro()olis,  and  the  libellants 
bad  no  lien  on  her  therefor.      T/te  ■ 
Metropitlt\  14 

i 

2.  The  lien  upon  a  vessel  for  the  va- 
lue of  car*»o  not  delivered  is  supc-  ; 
rior  to   that  of  a  prior  mortg^Lre.  ' 
The  K.  M,  McCfie^twy,  150 


3.  A  IiIm'I  against  a  canal  boat  alleged 
tliat  she  was  enga^i^ed  in  tnin8iK>rt-  i 
ing  goods  on  the  navigable  waters 
of  the  port  of  New  York,  and  was 
in  need  of  advances  to  enable  her 
to  prosecute  her  business  ;  and  that 
the  libellant,  at  the  request  of  her 
master  and  owner,  advanced  money 
to  pay  necessary  towage  bills, 
wharfage  bills,  and  bills  for  mate- 
rials whereby  the  boat  w^as  enabled 
to  earn  freight.  The  owner  of  the 
l)oat  excepted  to  the  libel  for  in- 
sufficiency : 

Held,  That  the  libel  did  not  state 
facl.s  sunicicnt  to  entitle  the  libel- 
Ian  t  to  a  lien  on  the  boat.       The  . 
WilUamA,  llarrin,  210 

4.  Mere  advances  of  money  to  the 
owner  of  a  vess<>l  do  not  create  a 
lien  on  her  in  favor  of  the  lender, 
in  the  absencjc  of  any  agreement  for 
a  lien  upon  the  vessel,  though  the 
money  be  applied  to  the  payment 
of  liens  upon  the  vessel.   Id.^  210 


5.  The  UbeUant  A.,  proprietor  of  a 
line  of  tow-boAts,  filed  libels  to  re- 
cover for  towage  serrices  aeainat 
each  of  23  canal-boats  ownedoy  K 
&  McM.    One  suit  was  tried  as  a 
test  case.    The   evidenoe  showed 
that  an  agreement  was  made  by  A. 
to  tow  all  the  boaU  of  £.  &  McM. 
between  Troy  and  New  York  dur- 
ing the  season  of    navigation  in  a 
certain  year,  for  a  fixed  sum  per 
trip:  and  it  appeared  that  the  boats 
were  not  towed  singly,  but  in  fleets, 
sometimes  with  the  boats  of  other 
parties,  and  sometimes  by  them- 
selves, and  that  the  contract  was 
broken  before  the  end  of  the  season 
agreed  for,  and  suit  on  the  contract 
was  begun  by  A.  in  a  State  Court: 
lleld^   That  under  the  terms  of 
the  contract  there  was  no  lien  in 
rem  upon    the  boat,   the    service 
l)eing  rendered  in  reliance  upon  the 
personal  credit  of  E.  &  McM.,  and 
the  libel  must  be  dismif»ed.      The 
J.  jr.  Wel»h,  211 

6.  Certain  real  estate  in  Georgia  was 
conveyed  to  Edward  Willis,  as  trus- 
tee, in  trust  to  and  for  the  sole  and 
separate  use,  lienefit  and  behoof  of 
Elizalieth  L.  Willis,  his  wife,  "for 
and  during  the  term  of  her  natural 
life,  free  from  the  debts,  liabilities 
or  contracts  of  her  present  or  any 
future  husband,  with  remainder  at 
her  death  to  her  children  then  in 
life  by  the  said  Edward  begotten  ; 
♦    ♦    ♦    but,  should  the  said  Eliz- 
abeth L.  die,  leaving  no  child  or 
issue  of  a  child  by  the  said  Edward 
begotten,   then  with  remainder  to 
the  said  Edwai^  and  his  heirs  in 
fee  simple :  provided  always,  that 
the  trustee  for  the  time  being  may 
at  any  time,  by  deed,   in  which 
Elizabeth    L.    Willis    voluntarily 
joins,  sell  and  convey,  mortgage, 
or  exchange  the  premises  aforesaid, 
re-investing  the  proceeds  of  such 
sale  subject  to  the  same  uses  and 
trusts."    On  May  80th,  1870,  Wil- 
lis,  as  trustee  under  the  foregoing 
deed,  joined  with  his  wife  in  con- 
veying the  premises  to  one  Roe^rs, 
for  $3,000  cash,  and  a  note  of  Rog- 
ere  for  f  3,000.    This  note  and  $2,- 
715  of  the  $3,000  cash,  were  re- 
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ceived  by  Willis,  and  were  by  him 
used  for  the  benefit  of  the  firm  of 
"Willis  &  Chiaolm,  of  Charleston, 
8.  C,  of  which  he  was  a  member. 
On  June  30th,  1870,  he  delivered 
to  his  wife  a  deed  of  real  estate, 
which  had  been  executed  by  one 
Johnston  to  the  firm,  with  this  en- 
dorsement on  the  deed,  made  by 
him  :  **For  value  received,  we 
hereby  transfer  all  our  right,  title, 
and  interest  to  Mrs.  E.  L.  Willis. 
to  better  secure  her  for  money  de- 
posited with  us.  (Signed)  Willis  & 
Chisohn."  The  money  referred  to 
was  the  proceeds  of  the  conveyance 
to  Rogers.  Bankruptcy  proceed- 
ings were  taken  against  the  firm  in 
January,  1872,  and  an  as- 
signee was  appointed.  Mrs.  Willis 
claimed  a  lien  on  the  real  estate 
conveyed  to  the  firm  by  Johnston. 
On  the  assignee's  application,  that 
real  estate  was  sold,  free  from  the 
lien,  and  the  proceeds  W^ere  paid  to 
the  assignee  to  abide  the  determin- 
ation of  the  Court  as  to  the  lien  of 
Mrs.  Willis  : 

JTeld,  That  Mrs.  Willis  had  only 
a  life  interest  in  the  real  estate  con- 
veyed to.  her  husband,  as  trustee, 
or' in  the  proceeds  thereof;  that 
she,  therefore,  had  no  title  to  the 
proceeds  of  the  conveyance  to  Ro- 
gers ;  and  that  she,  therefore,  had 
no  money  on  deposit  with  the  firm 
of  Willis  &  Chisolm,  on  June 80th, 
1870: 

That  her  claim,  whatever  it  was, 
was  against  Willis  alone,  and  he 
could  not  appropriate  the  firm's 
property,  as  against  the  firm's  cre- 
ditors, to  secure  such  claim ;  and 
that  she,  therefore,  had  no  claim 
or  lien  on  the  fund  in  question. 
Chisolm  db  WilWscaae,  242 

7.  P.,  the  owner  of  a  British  vessel, 
having  agreed  to  sell  her  to  Ameri- 
can citizens,  executed  and  delivered 
mortgages  to  them,  it  being  part  of 
the  agreement  that  the  title  to  her 
should  remain  in  P.  The  mort- 
gagees took  possession  of  her  and 
ran  her,  one  of  them  becoming 
master,  and  obtained  advances  for 
her,  in  the  port  where  they  resided, 
from  M.»  who  had  knowledge  of 


the  true  relation  of  the  mortgagees 
to  the  vessel : 

Held,  That  the  vessel  in  the 
hands  of  th^  mortgagees  was  not  a 
foreign  vessel  and  that  M.  had  no 
lien  upon  her  for  his  advances. 
The  Oiiubarough,  '  407 

8.  The  lien,  given  by  the  laws  of  the 
State  of  New  York  (^Sess.  Laws  of 
1862,  Chap.  482)  for  supplies  fur- 
nished to  a  vessel  in  her  home 
port,  is  valid  and  enforceable  in 
the  Admiralty,  the  vessel  being  of 
twenty  tons  burden  and  upwards, 
enrolled  and  licensed  for  the  coast- 
ing trade,  and  employed  in  the  bu- 
siness of  commerce  and  navigation 
between  different  States  upon  the 
lakes  and  navigable  waters  con- 
necting them. 

Such  a  lien  must  prevail  over  the 
title  of  a  purchaser  of  the  vessel 
who  has  bought  her  without  notice 
of  the  lien.    The  UnadiUa,        478 

9.  A  steamboat  was  hired,  to  be  at  a 
certain  place  on  a  certain  day,  and 
to  be  used  for  one  day  for  a  speci- 
fic trip,  for  a  price  agreed  on,  part 
of  which  was  paid  in  advance. 
She  was  not  at  the  place  as  agreed 
and  the  charterer  did  not  have  the 
use  of  her.  He  filed  a  libel  against 
her  to  recover  damages : 

Held,  That  the  breach  of  the  con- 
tract created  no  lien  on  the  vessel 
enforceable  in  the  Admiralty.  The 
William  FkUhcr,  687 

10.  A  floating  elevator  used  in  the 
harbor  of  ]Sew  York  was  libelled 
to  recover  a  bill  for  repairs,  and  it 
was  set  up  in  defence,  1st,  that  jshe 
was  not  a  vessel  and  therefore  no 
maritime  lien  could  attach;  and 
2nd,  that  the  law  of  the  State  of 
New  York  respecting  liens  upon 
vessels  does  not  create  a  lien  that 
can  be  enforced  in  the  Admiralty 
Court : 

Held,  That  the  construction  li- 
belled, being  a  canal-boat  upon 
which  had  been  buift  an  ele- 
vating apparatus  for  hoisting  grain, 
although  not  enrolled  or  licensed, 
without  motive  power  of  its  own 
or  capacity  for  cargo,  except  the 

41 
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of  tiyrir  liiit^^j.  mi  %  rrtVrtnce 

wii  ti.i  lo  MctrAin  ti*  T»."3e  of 

tbe  *»2r.h--*:,      Eic^^'^-ra  were 

to  ii>e  r*T«^r:.    w:ixh  Cxtd 

^-fid.  Tzia:  'Jije  ralje  to  be  uken 
UK  r&l-^  of  !::«  boat  as  she 

laj  fnnk :  azyi  ihax  'J^a:  ml  :^  w&s 
ccrrectlT  arrived  a:,  br  :ak.::iz  th* 
▼alie  of  the  wr«:k  wh^a  riif^ 
and  ded'ictinz  iberefrxn  ibe  ex- 
pense of  ra:«:nj3r: 

That  neither  the  expense  of  rais- 
ing her,  D"»r  of  the  re^jairs  5ub«e- 
qaentl J  pat  upon  her.  n  >r  of  the 
inaaraooe  moneys  received  bv  her 
ownera,  ncder  p'jlicies  of  insurance 
against  fire,  was  to  be  added  to 
•Qch  valae  00  appertained  : 

That  the  valuation  of  the  boat. 
In  a  stipulation  for  value,  given  in 
the  suita  brought  against  her  after 
■be  had  been  repaired,  was  immate- 
rial. PeUUon  of  the  Norvcich  A 
N,  T.  TraiuporUUum  Co.,        612 

M 

MASTER. 

A  Teiael  !b  liable  for  cargo  felon- 
lonslj  abstracted  by  her  master. 
TJm  E.  M,  MeQhtnUiif,  150 


ArBITOlL 

CcyjucT  OF  Ji 


MERCHAyr. 
5flp  DiscHaasK.  1. 
MI5I5TER  OrrXITED  STATEa 
S<t  R^Tmcanos. 

MORTGAGE. 

1.  S.  was  adjudicated  a  bankrapC  in 
IST2,  oc^mpromised  with  bis  credi- 
tc-ra.  and  gave  notes  seemed  by 
lE'-'r: eaze  upon  his  propoty.  No 
afsiznee  was  appointed  under  the 
a<Jj^dica'ion,  noi  any  further  pro- 
cetrijiciis  had.  In  November,  1873, 
S.  having  become  again  involved, 
was  again  adjudicated  a' bankrupt. 
In  the  second  proceedings,  an  aa- 
signee  was  appointed,  and  the  prop- 
erty taken.  The  holders  of  the 
mortgage  above-named,  claimed 
the  right  to  foreclose  notwithstand- 
ing, and  the  assignee  on  his  part 
fiied  a  bill  to  set  aside  the  mort- 
gage: 

Held,  That  the  first  adjudication, 
without  the  appointment  of  an  as- 
signee thereunder,  had  no  effect  to 
divest  the  bankrupt  of  his  title  to 
the  property  in  question  so  as  to 
render  the  mortgage  inyidid,  and 
an  order  for  foreclosure  miist  be 
granted.    HaUy,  Schneider^       61 

• 

2.  The  proTisions  of  §5075  of  the 
Revised  Statutes  of  the  United 
States,  that  property  covered  by  a 
mortgage  shall  be  sold  in  such 
manner  as  the  Bankruptcy  Court 
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shall  direct,  is  a  proyision  for  the 
benefit  and  protection  of  unsecured 
creditors  represented  by  the  as- 
signee, and  he  may  for  himself 
and  them  waive  it.      MoUer^s  case, 

526 

Bee  Chattel  Mobtga.qb. 
LiSN,  7. 


N 


NAVIGATION  LAWS. 

■ 

1.  A  libel  was  filed  on  behalf  of  the 
United  States  against  a  steam tug« 
to  recover  a  penalty  of  $500  under 
the  4499th  section  of  the  Revised 
Statutes  of  the  United  States.  It 
averred  that  the  vessel,  on  a  certain 
day,  received  and  carried  passen- 
'gers  in  the  harbor  of  New  York; 
that  no  application  in  writing  for 
an  inspection  of  the  vesssl  had  pre- 
•  viously  been  made  by  her  master 
or  owner,  as  required  by  §4417  of 
the  Revised  Statutes,  and  that  no 
such  inspection  had  been  had.  The 
owners  of  the  tug  excepted  to  the 
libel  for  insufflciency.  claiming  that 
§4417  of  tlie  Revised  Statutes  did 
not  require  the  master  or  owner  of 
a  vessel  to  make  such  application 
and  that  that  section  applied  only 
to  such  vessels  as  were  engaged  in 
the  business  of  carrying  passengers 
for  hire : 

Held,  That^  under  the  section  in 
question,  it  is  the  duty  of  the  mas- 
ter or  owner  of  a  vessel  engaged  in 
carrying  passengers  to  make  such 
written  application  for  her  inspec- 
tion : 

That  the  section  applied  not  only 
to  vessels  whose  regular  business 
it  was  to  carry  passengers,  but  to 
any  vessel  which  .at  the  time  was 
carrying  passengers  for  hire; 

That"  the  libel  was  sufficient. 
The  JoMb  G.  Heafie,-  251 

NEGLIGENCE. 

Bee  Bill  of  Ladino,  8. 

TOWBOAT  AND  Tow,  1. 


NEW  TRIAL. 

•  

1.  A  suit  was  brought  against  B., 
who  had  been  Assistant  Treapurer 
of  the  United  States,  and  against 
his  sureties  on  his  official  bond.  It 
was  tried  on  an  agreed  statement 
of  facts,  which  included  an  account 
from  the  Treasury  Department  at 
Washington.  One  question  in  the 
case  was  as  to  the  right  of  the  de- 
fendant B.  to  i^n  allowance  of  cer- 
tain commissions  on  the  sale  of 
stamps,  which  commissions  exceed- 
ed the  claim  against  him.  The 
Court  made  a  decision  that  he  was 
entitled  to  the  allowance  and  that 
there  must  bo  judgment  for  the 
defendant.  (5e3  7  Ben.,  412.)  Be- 
fore any  order  or  judgment  was 
actually  entered,  the  United  States 
District  Attorney  made  a  motion 
to  the  Court  for  leave  to  correct  the 
agreed  statement  of  facts,  on  affi- 
davits setting  forth  that  the  state- 
ment was  erroneous,  because  it 
did  not  show  that  the  allowance  in 
question  bad  been  in  fact  made : 

Heldy  That,  as  there  was  noth- 
ing in  the  minutes  of  the  Court 
showing  any  action  by  the  Court  on 
the  evidence*  submitted  to  it,  it 
must  be  held  that  the  trial  was  not 
concluded ; 

That,  thereforc,the  rules  applica- 
ble to  new  trials  were  not  to  be  in- 
voked ; 

That,  to  justify  the  Court  in 
granting  the  motion,  it  must  be 
shown  not  only  that  the  plaintiff 
had  not  beeh  guilty  of  laches,  but 
that  the  statement  of  facts  was 
actually  erroneous  in  the  particu- 
lar in  question ; 

That,  although  the  District  At- 
torney had  been  shown  not  to  be 
guilty  of  laches,  it  had  not  been 
shown  that  the  officers  of  the  Treas- 
ury Department  cliarged  with  the 
duty  of  stating  the  accounts  be- 
tween t!ie  United  States  and  B.  had 
not  been  guilty  of  laches,  nor  had  it 
been  shown  how  the  alleged  error 
arose  ; 

That,  therefore,  the  motion  must 
be  denied,  with  leave  to  renew  it 
on  further  papers.  Tli^e  United 
States  V.  Butterfield^  28 
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OATH  OF  COyFORVLITT. 

L  TLc  oa*h  .'f  c  nf  nLitr.  {:nr$crll»*i 
bj  »ct::i  n  oili  of  :„«r  ifctv.5<rd 
SMA:":r«  of  thr  rr.iini  Sviies  as 
nt*?r»iairT    to    ^-?  t  '.k-n    ar  J    s*:**- 

diacuarj^r.  mdv  i^  :a<vcn   tv  Liiu 

miss;  'P. '^r  •■>(  a  Lire;;:  Court  r.f  the 
Uniied  >!att-«,  a;  a-v  i«'-i  e  HitLin 
the  dis:r;c;  ol  suci*  rt-^iStcr  arcoai- 
lui^si.'CtT. 

5M:ch  oath  is  eT\i<n^t.  within  the 
meacing  of  strciicn  di-OS  of  the 
ReTiscd  StatUitrs.     Ci.':n»t<jCK4efj*^, 

235 


PARTXERSHIP. 

Ste  BAXKErpiCT.  11. 

PASSEXGER. 

iSee  Navigation  Laws. 

PAYMENT. 

1.  Payment  will  not  be  perniitted  in 
equity  to  operate  as  an  extin£;uish- 
ment,  against  those  equitably  enti- 
tled to  substitution  in  place  of  the 
party  receiving  payment.  Foot's 
ease,  228 

Bee  Plbdgb. 

Raxxvioatiov. 


PERIL  OF  THE  RTZA 

<Sev  Bill  of  LADnre,  8. 
Crartks  Pajhtt,  2. 

PIIJ  »T  AM)  PILOTAGE. 

• 

1.  WLvre  a  Hell  Gate  pilot  offered  his 
vrv:r«r*  to  a  vessel  bound  through 
H'  11  Gate,  at  a  point  17  miles  east 
of  >an.i>*  Point,  and  was  refused : 

//' «/.  That,  under  the  Statute  of 
the  S:a:e  of  New  York,  such  tender 
of  p:l'.tije  services  at  that  place 
wi«  eJltctive,  and  the  libellant 
n  '.z^mI  rtcover  half-pilotage  upon 
$.icii  r^fusskL  The  Georgia  D. 
I^'ud,  892 

2.  P..  a  pil^t.  offered  his  services  to 

a  i?ch«T-  ner  Wuud  through  Hell  Gate, 
at  a  f -"int  as  far  east  as  a  line  8.  8. 
£.  fp  m  BUck  Island,  and  was  re- 
frsed  :  and  afterwards  B.,  another 
pilot,  off t red  his  services  to  the 
Rime  vessel  off  Oak  Xeck,  and  was 
alsi)  n.fus4:d.  and  thereupon  B.  li- 
bt-i'.cd  the  schooner  to  recover  half- 
pi:  .t  a  je  under  the  Statute ;  and  it 
was  alleged  in  defence  that,  after 
arriving:  aiNew  Y'ork,the  schooner 
stiikd  the  claim  of  P.  by  paying 
him  a  sum  less  than  half -pilotage, 
and  that  B.  was  not  the  first  pilot 
to  tender  bis  siTvicesand  could  not 
recover : 

lit  Id  That  it  is  not  reasonable 
tbat  Hell  Gate  pilots  may-  make 
legal  tender  of  service  as  far  east 
as  Block  Island,  where  their  ser- 
vic<*s  cannot  possibly  be  needed; 

That  the  tender  of  service  by  P. 
was  not  valid,  and  therefore  the 
tender  by  B.  was  the  first  one  le- 
gally made : 

That,  the  controversy  being 
forced  upon  the  vessel  by  two  pilots 
to  settle  their  conflicting  claims, 
no  costs  would  be  given  to  the  li- 
beUant.     The  S.  and  B,  SmaU,  528 

» 

See  Collision  (at  pikr),  19. 

CONSTBUCnON  OF  SXATITTIEfi. 

PLEADING. 

1.  The  petition  for  a    composition 
must  set  forth  the  nature  and  terms 


INDEX 


of  the  proposed  composition  and 
the  belief  that  it  will  be  accepted 
by  two-thirds  in  number  and  one- 
half  in  value  of  the  creditors. 
Holmes  and  Lissberger'a  case,       71 

%,  A  defence  not  set  up  in  the  an- 
swer, but  proved  without  objection, 
may  be  upheld.     Tfve  Oswego,    129 

Bee  Bankruptcy,  6,  7. 
Bank. 

Internal  Revenue,  2. 
Lien,  3. 
Navigation  Laws. 

PLEDGE. 

1.  A  firm  at  various  times  obtained 
money  from  a  bank,  on  business 
notes  owned  by  it,  which  the  firm 
endorsed  and  delivered  to  the  bank 
at  the  various  times  when  the  mon- 
ey was  obtained,  and  also  on  notes 
made  by  one  member  of  the  firm 
and  endorsed  by  the  other.  The 
firm  afterwards  going  into  bank- 
ruptcy, the  bank  proved  its  claim 
for  the  amount  of  all  the  notes. 
A  dividend  of  thirty  per  cent,  be- 
came payable  by  the  assignee.  It 
appeared  that,  after  the  bank  had 
proved  its  claim,  the  sum  of  $855- 
61  had  been  collected  of  the  makers 
of  some  of  the  business  notes,  but 
in  no  case  had  the  amount  collect- 
ed equalled  seventy  per  cent,  of 
the  note ; 

Held,  That  such  collection  was 
not  to  be  treated  as  reducing  the 
claim  against  the  bankrupt  firm  on 
which  the  dividend  was  payable, 
and  that  there  was  no  pledge  of  or 
lien  on  personal  property  of  the 
bankrupts,  for  the  securing  of  the 
debt  of  the  bankrupts  to  the  bank, 
within  the  qieaning  of  section  5,075 
of  the  Revised  Statutes  of  the 
United  States,  as  respected  the 
notes  endorsed  by  the  bankrupts. 
Weektf  Case,  265 

POSSESSION. 

1.  Where  a  vessel,  in  a  foreign  port, 
was  in  such  a  condition  that  noth- 
ing better  could  be  done  for  her 
owner  than  to  sell  her,  and  her 


master  could  not  within  a  reason- 
able time  have  consulted  with  the 
owner,  and  he  called  to  his  aid  dis- 
interested persons  of  skill  and  ex- 
perience,  who,    after  survey,   ad- 

,  vised  her  sale,  the  master  having 
no  means  and  no  credit  and  it  not 

.  being  possible  to  make  the  necessai^ 
ry  repairs  at  that  port,  and  the 
master  thereupon,  acting  in  hon- 
esty and  good  faith,  sold  the  vessel: 
Held,  That  the  sale  must  be 
sustained  and  that  a  libel  for  pos- 
session in  behalf  of  her  former 
owner  must  be  dismissed.  The 
Herald,  409 

.2.  A.  E;  S.  being  the  owner  of  a 
sloop,  which  had  never  been  en- 
'  rolled  or  registered,  sold  fier  to  T. 
Part  of  the  purchase  money  was 
paid ;  and  it  was  agreed  that  A.  £. 
S. ,  who  had  no  bill  of  sale  for  the 
sloop,  should  procure  one  from  her 
fonner  owner,  and  should  then 
give  one  to  T.,  who  should  then 
give  him  a  mortgage  on  her  for 
$200.  T.  took  possession  of  the 
sloop  and  ran  her  for  nearly  a  year, 
during  which  time  she  was  repair- 
ed and  altered  under  the  direction 
of  T.  by  A.  E.  S.,  who  was  a  ship- 
builder, materials  belon^ng  toT. 
being  put  into  her.  A.  E.  S.  ob- 
tained his  bill  of  sale  but  never 
tendered  one  to  T.,  nor  demanded 
the  mortgage.  Nearly  a  year  after 
the  sale,  A.  E,  S.  forcibly  took 
possession  of  the  sloop  while  on 
navigable  waters,  and  thereafter 
sold  her  to  H.,  who  put  A.  8.  in 
charge  of  her,  as  master.  T.  filed 
a  libel  to  recover  possession : 

Held,  That  the  Court  had  juris- 
diction of  the  action,  although  T. 
had  no  bill  of  sale ; 

That  the  sale  by  A.  E.  S.  to  T. 
was  not  conditional,  but,  if  it  were, 
the  condition  had  been  waived  by 
the  acts  of  the  parties ; 

That,  as  the  vessel  was  never  en- 
rolled or  registered,  the  provisions 
of  §4192  of  the  Revised  Statutes 
of  the  United  States  were  not  ap- 
plicable ; 

That  the  forcible  taking  posses- 
sion of  the  vessel  by  A.  £.  8.  was 
a  maritime  tort,  and  gave  him  no 


title;  %nA  that.  haTio];  ooii«  bim. 
ut-\f,    Ua  cfmUi  conri-y  non^  to  B-  ; 

Thut  oo"  iri'iie  of  re'lr*  i^^inz  ihe 
tort  cnmjiitU'ri  by  A.  K.  h.  was  to 
n'iniiiit4'  ihc'  litH'llnnt  in  the  po»- 
IM  Mi  ifi  of  !iii  v«'n««  ;| ;  and  t!i;it, 
tln'ntorf.  ilic  a  il»i«''':i  of  ih^.  artiim 
HA«  iiiuntiMi<'.  timl  nono  (iic  l(-«6  so 
\K't'u\iH:  A.  K.  S.  lift'l  pa'«M;'i  ibe 
projHTiy  lo  n  third  p.irly  ; 

Thiit,  If  tlir*  j|ij«'Mfi.iii  wfrre  p'lmp- 
ly  nil'' of  tiHi'.  ih«- jurio'iiMi  *n  of 
tho    Adii'lritly  would  Htill   attncli ; 

That  til*'  lihclhint  nniRt  therefore 
Imvc  II  iU'crvf  fur  the  p'B  ^•H'-ion  of 
thi*  v<  pwl.  with  foHtH  acairtRt  H. 
olonc ;  nnd  that,  ha  no  decree  for 
(htinii^r'A  WHH  HAk<'d  n^airmt  A.  E. 
H.,  find  hv  wiw  not  in  poHB'SsioQ 
of  the  veHHcl  at  the  time,  the  lit)rl, 
OH  A^ninm  hlin,  would  be  dUmissed 
without  costs.     T/ie  Fannu,     429 

PRACTICE. 
At  Law. 

1.  Tlio  State  prnctirc  Is  applicable  to 
suits  at  lnw  In  the  District  Court. 
U,  ti,  y.   Tracp Half  Ex7'8,f         1 

In  Admiraltt. 

2.  Objections  taken  to  the  rnlinfi^s  of 
a  coninuHHinner.  na  to  tlie  admission 
of  evidence  In  the  cmirfle  of  a  ref- 
erence ■  to  ascertMin  datuHgi  s,  may 
be  brou^rlil  up  for  review  on  ex- 
ceptions, after  Ihe  report  is  made, 
or,  if  neeeHsarv,  may  bo  brought 
up  on  a  certificate  of  tiie  commis- 
sioner pending  the  reference.  T/ie 
Jicavfr^  593 

Sd$  Iktxkplbadkb. 

In  EgtuTT, 

8«  A  »ult  in  cqultv  was  brrught  by 
an  «8.signee  in  b«nkruptcy.  The 
a8}»i^neo  al'scondid..  iV'fendant 
nu>ved  to  tiismisa  the  bill.  In  a 
rn^s  suit  brouirht  ajrainpt  the  as- 
Hiunee  and  (Miiers,  a  motion  was 
n\ude  to  withdraw  the  appearar.ce 
of  the  assignee,  and  that  other  de- 
leudants*  n^aiust  whom  an  order 


bad  been  entocd  takiiis  tiie  bill 
pro  eon/tsto,  iLigbt  faaTe  lesre  to 
answer.  It  ap^pearec  ihat  a  co-«s- 
s.irnee  had  bc^'n  aprointed,  bat  bad 
not  l«(^n  TT^ie  a  party  to  tbe  suit : 

IffUi,  That  tbe  motion  to  dia- 
miss  could  not  be  entertaiiied,  nor 
any  further  proceedined  bad  in  the 
first  suit,  until  proo^inga  had 
bcf-n  taken,  on  notice  to  the  co-aa- 
Fi^m^e,  to  bring  bim  in  and  compel 
him  to  elect  whether  be  would  be 
made  a  party  to  the  suit; 

That,  as  the  assignee  waa  per- 
Bonaiiy  served  in  the  suit,  bia  ap- 
pearance could  not  he  withdrawn ; 

That  the  order  'taking  the  croaa- 
bill  as  confessed  must  be  vacated ; 
but,  l)efore  that  suit  could  proceed, 
the  co-assignee  must  be  made  a 
party.  FenUmyAtngjue^  ▼.  CoUerd^ 

27 

Ik  Bansbttptot. 

4.  On  a  petition  to  set  aside  a  com- 
position, by  reason  of  an  alleged 
payment,  on  behalf  of  the  bank- 
rupts, to  certain  creditors,  of  a 
greater  percentage  than  Was  offered 
under  the  composition,  for  the  pur- 
pose of  inducing  them  to  vote  for 
the  composition,  which  allegations 
were  contested,  the  Court  ordered 
the  clerk  to  call  a  meeting  of  all 
the  creditors  described  in  the  state- 
ment produced  at  the  meeting  at 
which  the  resolution  for  composi- 
tion was  passed,  for  the  purpose  of 
taking  testimony  as  to  the  facta 
alleged,  on  ten  days*  notice,  to  be 
given  as -the  notice  for  the  first 
meeting  was  given,  and  stating  the 
object  of  the  meeting,  the  notice 
to  be  also  served  on  the  debtors, 
and  on  the  person  by  whom  tbe 
payment  was  alleged  to  have  been 
made,  the  petitioners  to  have  the 
affirmative  in  putting  in  such  testi- 
mony, the. clerk  to  report  the  testi- 
mony to  the  Court,  and  the  matter 
then  to  be  brought  on  for  hearing 
on  notice,  on  the  petition,  affidavits 
and  testimony.    DiffgUs  dt  Mason's 
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5.  A  motion  was  made  on  behalf  of  a 
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bftiikrupt,  against  whom  an  adju- 
dication had  been  made  by  default, 
to  have  the  default  opened  and  to 
be  allowed  to  file  an  answer.  The 
answer  proposed  did  not  deny  the 
act  of  bankruptcy,  but  denied  that 
the  petitioners  were  creditors  or 
constituted  one-quarter  in  number 
and  one-third  in  value  of  the  cred- 
itors of  the  bankrupt. 

The  Court  ordered  a  reference  to 
the  register  to  examine  witnesses 
on  notice  as  to  the  fact  whether 
the  petitioners  did  constitute  one- 
quarter  in  number  and  one-third  in 
value,  and  the  Register  reported 
that  they  did : 

ffeldf  That  the  Court,  being  sat- 
isfied with  the  conclusion  of  the 
register,  would  not  open  the  de- 
fault to  allow  the  interposition  of 
an  answer  without  merit.  Le/av- 
our'B  cane,  48 

6.  The  Act  of  June  22d,  1874  (18 
U.  8.  Stat,  at  Large,  180),  did 
not  repeal  any  part  of  Section  5112 
of  the  United,  States  Revised  Stat- 
utes, or  of  any  prior  enactment 
embodied  therein,  except  the  pro- 
visions requiring  "fifty  percentum 
of  such  assets"  to  be  shown  in  or- 
der to  the  discharge  of  a  banlu-upt. 
Sheldon'^  case,  67 

• 

7.  Bankruptcy  proceedings  were  ini- 
tiated by  H.one  of  a  firm  of  H.&L., 
a^nst  his  partner.  Before  adju- 
dication, both  partners  united  in 
an  application,  under  which  pro- 
ceedings in  composition  were  pend- 
ing. A  meeting  of  creditors  hav- 
ing been  called,  was  held  at  the 
office  of  the  clerk  aD4  was  presided 
over  by  the  deputy  clerk.  One  of 
the  alleged  bankrupts  was  under 
examination  at  the  time  of  the  pro- 
mulgation of  Qeneral  Order  No.  36, 
requiring  such  meetings  to  be  held 
before  a  register : 

Eddy  That  that  General  Order 
was  prospective  in  its  operation, 
and,  in  future  proceediDgs,  the 
meeting  of  creditors  would  be  pre- 
sided over  by  a  register ;  but  that, 
in  the  present  proceeding,  the  dep- 
uty clerk  should  continue  to  pre- 
side, ffohnes  d  LmbergeT'B  case^  71 


8.  In  composition  proceedings  a  vote 
should  not  be  taken,  as  long  as 
creditors  are  prosecuting  such  in- 
quiries of  the  debtors  as  will  aid  in 
determining  whether  the  composi- 
tion- proposed  should  be  accepted. 
Id.,  71 

0.  In  such  inquiries  the  books  of  the 
debtors  must  be  produced,  if  de- 
sired, and  a  reasonable  time  allowed 
for  their  examination.    Id,,       71 

10.  The  presiding  officer  at  such 
meeting  has  power  to  regulate  the 
form  and  order  of  proceeding  and 
to  decide  questions  that  arise,  sub- 
ject to  review  by  the  Court.  Id,,  71 

11.  The  proceedings  must  be  record- 
ed in  writing.    Id,,  71 

12.  The  examination  of  the  debtor 
should  be  conducted  like  that  of  a 
witness  in  Cout-t.    Id,,  71  • 

18.  A  summons  to  a  witness  to  attend 
before  a  register  in  Bankruptcy 
may  be  served,  outside  the  District 
but  within  100  miles  of  the  place 
where  the  witness  is  required  to 
attend.     Woodward*  8  ccue,         112 

14.  The  words  of  the  9th  section  of 
the  Act  of  June  22d,  1874  (18  U. . 
S.  Stat,  at  Large,  178),  providing 
that  in  cases  of  voluntary  bank- 
ruptcy, no  discharge  shall  be  grant- 
ed to  a  debtor  whose  assets  shall 
not  equal  thirty  per  cent  of  the 
debts  proved  against  his  estate, 
upon  which  he  sliall  be  liable  as 
principal  debtor,  ** without  the  as- 
sent of  at  least  one-fourth  of  his 
creditors  in  number  and  one-third 
in  value,*'  are  to  be  understood  as 
meaning  creditors  to  whom  he  is 
liable  as  principal  debtor  and  who 
have  proved  their  debts  against  his 
estate. 

Such  assent  must  be  in  writing, 
and  it  is  sufficient  if  it  is  filed  before 
the  hearing  of  the  application*  for 
discharge.    Derby's  case,  118 

■ 

15.  Under  General  Order  in  Bank- 
ruptcy, No.  84,  a  register  has  no 
power  to  expunge  or  Himiniffh  the 
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17.  ^Miv^Jh^r  a  p^' :*"  -^n  :n  invuluntary 
b*akrjp*cy  Is  •r7*j*;'ir:y  v.T.tlv'vl 
is  a  qirsiioa  oi  p  *-*— ^t  n^^  *^f 
JoiiiiLcc^ja.  Oetc.'u'.7sc*i^*e^        250 

18.  The  a^^ace  froa  the  files  of  the 
Bankrupicy  C>iirt  iu  aa  involun- 
tary proc..-tni;r.g  of  any  d  position 
of  a  wiinei<i  to  anv  ac:  uf  bankrapt- 
cy,  or  any  dep<i6lti(*a  as  to  any 
ciaim  of  any  petitioning  creditor,  is 
a  matter  of  practice  not  of  jurisdic- 
Uon.    I(L  256 

19.  A  petition  in  inToIantary  bank- 
raptcy  verified  before  a  notary 
public  was  filed  on  the  25th  of  Feb^ 
roary,  1875,  and  an  order  to  show 
cause  was  male  returnable  March 
6lh,  1875.  On  the  return  of  the 
order,  proof  of  service  of  the  peti- 
tion and  order  to  show  cause  was 
presented  to  the  court,  in  the  form 
of  an  affidavit,  sworn  to  bi'fore  a 
notary  puMic,  which  contained  no 
▼enue  and  in  which  the  affiant 
swore  tiiat  he  served  the  copy  of 
the  petition  and  order  to  show 
caa83  on  the  bankrupt  **by  leaving 
the  same  personally  with  him." 
On  the  6th  of  March,  an  adjudica- 
tion of  bankruptcy  was  made  by 
default,  a  warrant  was  issued,  an 
assignee  was  appointed,  proofs  of 
debt  were  filed  and  the  bankrupt 
filed  an  appUcation  for  his  discharge. 
On  November  1st,  1876,  a  creditor 
presented  a  petition  to  vacate  the 


friji-iirsdoQ  md  aH   prooeedioijB 
•i'.r.'ir.  i-?r,  becaose  CI),  thepeti- 
*..  1  -XA*  verifi^  before  a  notary 
7  .  .1?  :    "2  .  n-^  depodtion  of  any 
Wi  ■:: :«  t »  xiT  act  of  bankruptcy 
anl  so  dep^:"  ion  as  to  anydaim 
•:f  any  ;v.i*:  "^cin^  creditor  is  to  be 
f  a-:  1  2n  ;:-•.  liitsof  the  cuoit ;  l8), 
Ut^a  :*r  '..li  prx>f  of  service  of  the 
l»y.\^:\  »nd  order  to  show  cause 
wris  trrfec:>e  and  no  ofxler  of  pab- 
lic^ri  'I  thereof  was  made : 

//e.i,  Tuat  the  adjadication  was 
a  ju^iz^c:lt,  and  as  effeouve  as 
any  o:n-r  jiil^ment  to  cure  insu- 
lar. :i:*s  in  prac:ic2  which  do  not 
to  ;cb  the  jurisdiction  of  the  ooart ; 

Tnat  the  lack  of  the  venue  in  the 
afS  lavit  of  service,  its  beins  veri- 
fie>l  I'^^i^re  a  n  >tary.  and  its  lailure 
to  s:a:e  criat  the  petition  and  order 
to. show  ciuse  were  served  on  the 
bankrupt  by  delivering  the  same  to 
him  p^Tsonally,  and  that  no  order 
of  pubiicuiion  was  made,  were  also 
mailers  of  regularity  and  there  was 
noilting   jurisdictional   in    them; 
and  that  the  debtor,  by  applying 
for  a  discharge,   had  waived   all 
such  objections,    and  his   waiver 
was  binding  on  all  creditors  whose 
debts  were  provable.       OetehelFi 
case,  256 

20.  A  proof  of  debt  having  been  filed 
by  a  creditor  of  a  bankrupt,  which 
the  register  had  certified  as  satis- 
factory, and  the  register  having 
issued  an  order,  on  the  petition  en 
the  assignee,  for  the  re-3xamina- 
tion  of  the  claim,  the  creditor  ap- 
peared on  the  return  day  of  the 
order,  and  offered  himself  for  ex- 
amination by  the  assignae,  but  de- 
clined himself  to  produce  any  far- 
ther proofs : 

Held,  That  the  creditor  had  con- 
formed to  the  Statute  and  rules, 
and  that  it  was  the  duty  of  the 
assignee,  if  he' wished  to  contest 
the  proof  of  debt,  to  introduce  op- 
posing evidence.    Hobinson'a  oase, 

406 

21.  Bankrupts  having  applied  for 
their  discharge,  a  creditor  who  had 
notice  of  his  intention  to  oppose  a 
discharge,  but  filed  no  specifications 
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of  objection,  began  an  examination 
of  one  of  the  bankrupts.  While  it 
was  pending,  the  creditor  subpoe- 
naed a  witness  for*  eicainination. 
The  counsel  for  the  bankrupts 
appeared  at  such  examination  and 
objected  to  its  proceeding,  on  the 
ground  that  no  notice  had  been 
given  to  the  bankrupts  of  such  ex- 
amination, and  claimed  the  right 
to  appear  and  cross-examine  the 
witness : 

Heldy  That  the  bankrupts  were 

not  entitled  to  such  notice,  or  to 

.  such  cross-examination.     Duncan 

€t  0^8,  C(ue,  541 

Bee  Banzbtjptot,  7. 

PREFERENCE. 

A  debt  due  from  a  bankrupt  to  a 
State  other  than  the  State  in  which 
the  bankruptcy  proceedings  are 
pending,  for  taxes,  is  not  entitled 
to  a  preference  under  the  fifth  sub- 
division of  section  5101  of  the  Re- 
vised Statutes  of  the  United  States. 
Ambler^s  casey  176 

8ee  Attokney,  1. 
Bankkuptot,  1,  3. 

PRIVILEGE. 

fiM  Witness,  1. 

PROFITS. 

1.  W.  L.  &  Co.  let  a  stand  for  the 
sale  of  books,  etc.,  in  the  Qrand 
Union  Hotel  at  Saratoga,  for  five 
years,  for  $2o0  a  year,  but  after 
two  years  increased  the  rent  to 
$500.  Bankruptcy  proceedings 
were  afterwards  taken  against 
them,  and  on  a  petition  by  the  1q3- 
see  to  be  allowed  to  prove  a  claim 
the  .register  reported  that  he  was 
entitled  to  prove  a  claim  for  $350 
for  each  of  the  three  remaining 
years  of  the  lease : 

Held,  That  there  was  no  evidence 
that  thj  claimant  couH  have  rented 
out  the  stand  for  $350  more  than 
the  $250 ; 

That  prospective  profits  could 
not  be  allowed  for  the  buainess  that 


could  have  been  carried  on  at  the 
stand,  and  that  the  claimant  had 
not  proved  a  claim  to  any  amount 
whatever.    LeUind^  case,  254 

POWER  OF  ATTORNEY. 

See  Bankruptcy  (Composition), 
21. 
NoTABT  Public,  1. 

R 

RATIFICATION. 

W.,  who  was  Minister  of  the  United 
States  at  Brazil,  received  from  the 
Government  of  Brazil  a  sum  of 
money  in  settlement  of  a  private 
claim,  and,  having  paid  over  a  les6 
sum  to  the  United  States,  a  suit 
was  brought  against  him  by  the 
United  States  to  recover  the  differ- 
ence. W.  set  up,  as  a  defence, 
that  the  difference  had  been  paid 
by  him  to  parties  in  Brazil  by 
agreement  of  the  party  interested, 
and  that  such  action  of  his  in  the 
matter  had  been  communicated  bv 
him  to  the  United  States,  through 
the  then  Secretary  of "  State,  and 
ratified  by  the  United  States.  In- 
terrogatories were  put  to  W.,  as  to 
the  persfjns  to  whom  such  payment 
was  made,  and  he  having  answered 
that  such  payment  was  made  to 
••certain  Brazilians,"  a  motion  was 
made,  by  proceedings  for  contenipt, 
to  compel  fuller  answers  which 
should  disclose  the  names  of  ihe 
Brazilians : 

Ileldj  That,  as  the  defendant's 
answer  to  the  complaint  did  not 
disclose  the  names,  and  as  the  de- 
fence set  up  in  such  answer  was 
based  upon  alleged  communica- 
tions between  him  and  the  Depart- 
ment of  State,  in  which  the  names 
of  the  Brazilians  referred  to  were 
not  disclosed,  the  disclosure  of 
their  nam 33  was  irrelevant  to  the 
issue,  not  important  to  the  defence, 
if  any,  of  the  defendant,  and  not 
material  to  the  cause  of  action  set 
forth  by  the  plaintiffs.  The  Unit- 
ed States  V.  Webb,  8iS 
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RATS. 

8m  Bill  or  LAomo,  1. 

RECEIVER 

1.  A  receiver  of  a  National  Bank  it  an 
officer  of  the  United  States.  He  it 
not  compelled  to  proceed  by  bill  io 
equity  agatoal  all  the  stockholders, 
to  collect  an  assessment  which  the 
Comptroller  of  the  Currency  has 
directed  to  be  levied  upon  them, 
but  may  proceed  by  separate  ac- 
tions at  law,  in  his  own  name, 
against  the  separate  stockholders, 
to  recover  the  amount  due  from 
each.  Htanton,  Receiver,  etc,,  v. 
Waki$on,  857 

Bu  Bankbuptot,  18. 
Bakk. 

CODB  OF  pBOOEDrBB. 
COMFLIOT  OF  JUBlSDIOTION. 

REGISTER  m  BANKRUPTCY. 

1.  When  a  surrender  of  property  has 
been  made  to  a  register,  by  bank- 
rupts who  subsequently  effect  a 
composition  with  their  creditors 
which  is  approved  by  the  Court 
and  thereupon  the  property  is  re- 
turned to  the  bankrupts,  the  reg- 
i^er,  if  he  has  received  more  than 
lawful  compensation,  can,  under 
General  Order  No.  89,  be  compelled 
by  the  Court  to  pay  the  excess  into 
Court.     PorUngton'$  ease,         175 

3.  On  the  re-examination  of  a  claim 
presented  in  behalf  of  a  corpora- 
tion, the  register  has  no  power  to 
determine  its  right  to  continue  cor- 
porate existence.      Morgan's  ease^ 

186 

8.  A  register  has  power  to  take  the 
oath  of  a  bankrupt,  prescribed  by 
section  5113  of  the  Revised  Stat- 
utes.    Comstoek's  cote,  285 

See  Bankbuptot  (Composition), 

28. 
Costs,  1,  8,  5. 
Pbaotioe  in  Baiocbuptot, 
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BE0I8TRT  ACT. 

1.  Hie  provisions  of  section  4192  of 
the  Revised  Statutes  of  the  United 
States  are  not  applicable  to  vessels 
which  have  never  been  Enrolled  or 
rq^istered.     The  Fannie,  423 

See  EviDBKOB,  2. 

Fbaudcu^tt  Rbgistbb,  1. 

RE-INSURANCR 

l.By  an  agreement  made  between  the 
O.  Ins.  Co.,  of  Portland,  Me.,  and 
the  8.  Mut.  Ins.  Co.,  of  New  York, 
the  latter  agreed  to  re-insure  such 
risks,  taken  by  the  former,  as  the 
latter  should  endorse  on  an  open 
policy  to  be  issued  by  the  latter  to 
the  former.  The  open  policy  was 
accordingly  issued.  On  the  80th 
of  January,  1864,  the  ship  C.  8.  P., 
of  which  one  M.  was  one-eighth 
owner,  was  in  New  York,  and  was 
on  that  day  charted  for  a  voyage 
from  New  York  to  San  Frsncisco, 
thence  to  Callao  and  the  Chincha 
Islands  for  a  cargo  of  guano,  and 
thence  to  Hamburg  or  Rotterdam 
with  such  cargo,  dj  this  charter 
the  ship  was  not  required  to  carry 
cargo  from  New  York  to  San  Fran- 
cisco. She  was  at  that  time  under 
a  previous  charter,  by  which  she 
WQS  to  carry  a  cargo  of  coal  from 
New  York  to  San  Francisco.  On 
March  28d,  1864,  the  president  of 
the  O.  Ins.  Co.  wrote  to  the  vice- 
president  of  the  S.  Mut.  Ins.  Co., 
saying:  * 'I  enclose  returns  for  reg- 
istry as  follows:  $5,000  on  ship 
C.  S.  P.,  to  Ban  Francisco  and 
Chinchas—war ;  $5,000  on  pc.  of 
do— marine";  and  in  a  postscript 
he  added :  **I  also  enclose  an  addi- 
tional return  for  insurance  on  cbVur- 
ter,  primage  and  property  per  ship 
C.  S.  P.  to  San  Francisco  only." 
Entries  were  made  on  the  open 
policy  according  to  these  returns.- 
Separate  policies  had  been  issued 
by  the  O,  Ins.  Co.  to  M.,  covering 
these  several  risks.  The  ship 
sailed  from  New  York,  and,  before 
reaching  San  Francisco,  was  lost 
near  Buenos  Ayres.  The  O.  Ins. 
Co.  paid  to  M.  and  the  S.  M.  Ins. 
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Co.  repaid  under  the  re -insurance 
the  $5,000  iniurance  on  the  char- 
ter of  the  ship,  nientioned  in  the 
second  of  the  returns.      Suph  re- 
payment was  made  before  May, 
1866.       In    September,   1866,  M. 
-commenced  a  suit  in  the  Supreme 
Court  of  Maine,  on  the  policy* is- 
sued to  him  by  the  O.  Ins.  Co.,  to ' 
recover  $6,550  on  charter,  $2,650 
on  primage  and  $1,500  on  prop- 
erty, which  he   claimed  to  have 
been  an  insurance  on  the  guano 
charter.    The  0.  Ins.  Co.  defended 
the  suit,  denying  that  they  had  in- 
sured the  guano  charter,  and  they 
sent  notice  of  the  suit  to  the  S.  m. 
Ins.  Co.,  which  co-operated  in  the 
defence.    On  t^e  trial  of  that  suit 
the  plaintiff  offered  parol  evidence 
to  show  that  the  word  "charter," 
in  the  application  for  the  policy, 
and  in  the  policy,  was  understood, 
at  the   time    the   insurance   was 
effected,  to  mean  the  ^ano  chr.r- 
ter.      When  the  decision    of  the 
Court  in  Mafne  that  such  evidence 
was  admissible  was  communicated 
*by  the  O.  Ins.  Co.  to  the  S.  M.  Ins! 
Co.,  the  latter  refused  to  co-oper- 
ate further  in  the  defence  of  that 
suit.     The  parol  evidence   being 
admitted  in  that  suit,  the  plaintiff 
recovered  judgment  against  the  O. 
Ins.  Co.,  ana  that  company  then 
brought  this  suit  against  the  S.  M. 
Ins.  Co.,  on  the  policy  of  re-insur- 
ance: 

Held,  That,  as  the  parol  evidence 
which  was  admitted  in  the  suit 
against  the  libellants.  to  establish 
that  the  charter  intended  to  be  in- 
sured by  them' was  the  guano  char- 
ter, w*as  not  communicated  by  the 
libellants  to  the  respondents  before 
the  effecting  of  the  re-insurance, 
the  recovery  against  the  libellants 
was  not  binding  on  the  respondents; 
That  the  language  of  the  several 
returns  sent  by  the  libellants  to  the 
respcndents,  did  not  amount  to 
notice  of  the  existence  of  the  gua- 
no charter; 

That,  there  being  two  charters, 
one  of  them  having  the  same  ter- 
mini as  the  voyage  described  in  the 
policy,  and  the  other  of  them  cov- 
ering that  route  and  a  farther  con- 


tinning  route,  and  there  being  no 
explanation  between  the  parties  as 
to  which  charter  was  meant  to  be 
covered  by  an  insurance  on  * 'char- 
ter," the  policy  must  be  regarded 
as  saying  that  the  charter  intended 
was  the  charter  covering  onl^  the 
route  of  the  voyage  described  m  the 
policy ; 

That  the  payment  by  the  re- 
spondents of  the  $5,000  on  the  pol- 
icy  issued  under  the  second  of  the 
returns  did  not  constitute  a  recog- 
nition of  their  having  effected  in- 
surance on  the  guano  charter ; 

That  the  inK)rmation  Wliich  it 
was  shown  that  the  libellants  had 
when  they  applied  for  the  re-insur- 
ance, as  to  the  existence  of  the  two 
charters  of  the  vessel  and  theur 
terms,  was  material  to  the  risk  to 
be  assumed  by  the  respondents  and 
was  not  communicated  to  them ; 

That  the  re-insurance  made  by 
the  respondents  was  not  upon  the 
guano  charter,  and  the  libellants 
were  not  entitled  to  recover.  Ocean 
Ins,  Co.  V.  Sun  Mutual  Ina,  Co,y 
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RENT. 

■ 

1.  Bankrupts  occupied  a  store,  under 
a  lease  which  contained  a  covenant 
that,  in  case  of  default  in  payment 
of  the  rent,  the  landlord  might  re- 
enter and  re-let  the  premises  as  the 
agent  of  the  tenants,  and  that  they 
would  pay  him  any  deficiency  in 
the  amount  of  the  rent  so  received. 
Rome  time  after  the  bankruptcy, 
the  landlord  re-entered  and  re-let 
the  premises,  and  he  sought  to  prove 
against  the  estate,  not  only  the  rent 
due  at  the  time  of  the  bankruptcy, 
but  the  amount  of  the  deficiency  in 
the  rent  for  the  whole  term  of  the 
lease: 

Jleld^  That  the  provable  debt 
must  be  limited  to  the  rent  due  at 
the  time  of  the  bankruptcy,  but 
there  might  be  a  claim  for  use  and 
occupation  of  the  premises  by  the 
Court  and  the  assignee  after  that 
time.     Cnmey  dh  TuUl^s  case,    64 

2.  Bankrupts,  at  the  time  of  their 
bankruptcy,  were  in  the  occupa* 


Ti^ 
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—    <r^  on  which  were 
fc .  *'»me  rice^loaniog 
\:ivT   the  adjudico- 
-r  try,  which  was  on 
,  .u  1^74,  the  assii^nee 
^-.  -v*  ■  -n  of  this  property, 
-    i.c'<l  on  the  pn^uises 
'rr  foliowinff,  when  it 
..   .  .    •>•  the  ftsflJL'nee.      The 
.  .a«'o  p<»tit!t)nr'd  to  be  al- 
*    .     r  the  use  and  occupation 
.   rn'niiM»s,  and,  on  a  refcr- 
•  the  ngistcr,  he  ^ve  evi- 
.-  \■^  show  tliat  the  fair  rental 
.  ..    if  the  pn'iniflcs  was  $600  a 
r».-  *nd  claimed  compensation  at 
K  .-ate.     The  assiiinee  ffiivc  evi- 
"  t  that  tlie  value  of  the  prem- 
as  a  8torehnuj>e  for  the  prop- 
.    was    j?200.       The   register 
•rted  in  favor  of  the  payment  of 
.  i:  sura  t)y  the  awignee  to  the 
a::<llord,   for  the  use  and  occupa- 
u  n  of  the  preniisL'S  : 

UeUi,  That  the  estate  in  bank- 
niptcy  should  make  compensation 
ioT  the  use  and  occupation  of  the 
premises,  to  the  extent  that  the  es- 
tate bad  l)een  benefited  thereby, 
and  tliat  the  report  of  the  register 
should  be  confirmed.  Folder's 
cafe.  421 

Bee  Lkabb,  1. 

RE-SALE. 

1.  An  assismee  in  bankruptcy,  sold  at 
public  auction  two  Iwilers  on  which 
there  was  a  mortgntre  to  their  full 
value.  The  mortVa^ree  had  actual 
notice  of  the  intended  sale,  but,  by 
mistake,  failed  to  attend,  and  the 
propt^rty  was  sold.  On  application 
of  the  "mortenciee.  who  offered  a 
hiffher  biJ,  that  sale  was  set  aside 
by  the  Court  and  a  re-sale  ordered, 
on  condition  that  the  morrg:ijree 
pav  into  court  >=3iX»,  to  abide  the 
order  of  the  C\^urt  as  to  the  amount 
which  he  nui5i  \  ny  to  the  purchas- 
er and  to  the  assi:rT^t^,  PrA-»f  of 
the  facts  was  Ihtn  taken  before  the 

rciTJiter;  .  .. 

iu:X,  That  the  a<5Signee  cv^uld 
m^l  U*  a'/.v^wixi  tho  e\|xr.5*^  of  an 
attompttti  saie  priv^  to  the  actual 
«le,  n.>r  f.^  paiaung  and  cleaning 
t%e  boilers; 


\ 


That  a  charge  for  anctioiieer's 
fees  must  be  disallowed.  The 
mortgagee  having  objected  to  the 
employment  of  an  auctioneer,  the 
approval  of  the  (*ourt  should  have 
been  obtained  before  incorring  the 
expense; 

That  nothing  could  be  allowed 
for  the  expense  of  moving  the 
boilers  after  a  stay  of  proceedings 
had  been  ordered  by  the  Court,  or 
for  storage  made  necessary  by  sacfa 
removal ; 

That  the  assignee  could  not  be 
allowed  for  services  of  counsel  in 
opposing  the  re  sale,  because  it  was 
plainly  for  the  interest  of  the  es- 
tate that  a  re-sale  should  be  had ; 
but  he  might  be  allowed  for  service 
of  couhsei  to  see  that  the  estate 
was  properly  protected  from  loss 
in  the  order  for  re-sale; 

That  the  purchaser  must  be  al- 
lowed for  services  of  counsel  in  op- 
posing the  re-sale,  but  not  for  sudi 
services  in  attending  before  the 
register  to  prove  a  bill  of  charges 
which  were  greater  than  he  was  en- 
titled to ; 

That  the  register's  charges  must 
be  borne  by  the  mortgagee.  Col- 
Um'  c(ue,  828 

RULE  OP  DECISION. 

Section  721  of  the  Revised  Statutes 
of  .the  United  States  makes  State 
laws  applicable  as  rules  of  decision 

'  in  trials  at  common  law,  in  the 
Federal  Courts,  only  where  it  is  not 
otherwise  provided  by  Federal  en- 
actment. Stanton,  Rceeivery  etc., 
v.  WilkeMn,  357 

See  Code  of  Procedubb. 


SALE  OP  VESSEL. 

See  Possession,  1,  2. 

SALVAGR 

1.  A  schooner  lying  at  a  pier  on  the 
other  side  of  which  a  vessel  was 
burning,  was  hauled  oat  into  the 
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stream  by  a  tug,  under  an  agree- 
ment by  the  mate  in  charge  to  pay 
$600.    The  peril  of  fire  was  not 

freat,  the  labor  of  the  tug  took  but 
5  or  20  minutes,  and  the  risk  run 
was  insignificant : 

'BeJd^  Tliat  the  sum  claimed  was 
exorbitant,  and  the  agreement 
should  not  be  enforced,  and  that 
$100,  with  witness  fees  paid,  should 
be  allowed  for  the  service.  2'he 
Jacob  K  Ridgway,  170 

%.  A  canal  boat,  which  had  been  cast 
off  from  a  tow  and  was  adrift  in 
Long  Island  Sound,  was  picked  up 
by  a  boat*8  crew  of  fifteen  persons 
from  Northport,  and  was  libellud 
for  salvage.  The  vessel  was  ap- 
praised and  bonded  at  $400 :    . 

Beld,  That  such  services  to  such 
boats  in  th.e  Sound  ought  to  be  en- 
couraged; and  the  salvage  was 
fixed  at  50  per  cent,  of  the  stipu- 
lated value.  The  Captain  Ueo.  W. 
Wright,  219 

8.  Where  a  canal-boat  in  heavy 
weather  broke  loose  from  a  tow,  in 
going  across  the  upper  bay  of  !New 
York,  and  was  picked  up  by  a  tug 
and  taken  to  Staten  Island,  the 
towing  boat  being  present  but  not 
interfering  with  the  labor  of  the 
tug: 

ueld^  That,  while  the  canal-boat 
was  not  derelict,  as  her  towing  boat 
was  in  sight  and  watching  her, 
« nevertheless  the  service  rendered 
by  the  tug  was  a  proper  salvage 
service,  and  the  Court  would  award 
as  a  proper  compensation  $400  and 
costs,  the  value  of  the  canal-boat 
and  cargo  being  $1,600; 

That  a  fireman,  who  at  some 
risk,  jumped  on  board  the  canal- 
boat  to  make  a  line  fast,  should 
receive  a  share  equal  to  that  of  the 
master  of  the  tug.     The  Ontario^ 

600 

4.  A  tug  having  a  brig  in  tow  to 
bring  into  the  harbor  of  New  York 
carelessly  ran  her  aground  on  the 
Romer  Shoal,  off  Sandy  Hook,  and 
was  unable  to  pull  her  off.  But  on 
the  next  morning  another  tug  com- 
ing to  the  spot,  tlie  master  of  the 


brig  made  an  agreement  to  be 
towed  off  for  $2,600,  and  the  two 
'tugs  got  the  brig  off : 

Ueldj  That  the  agreement  was 
exorbitant  and  that  $1,250  was  a 
sufficient  compensation  for  the  ser- 
vice; 

That  the  second  tug  was  entitled 
to  half  that  sum  as  stuvage,  but  the 
first  one,  having  1)een  the  cause  of 
the  disaster,  could  not  be  allowed 
to  participate.     T'hs  Homely,     406 

See  Tow-boat  and  Tow,  6. 

8TATUTK 

See  CoNSTBTJOTioN  OP  Statute. 
Pbaotiob  in  Bankbuptot, 
6,14. 

RULB  OF  DeOISION. 

STATE  DEPARTMENT. 

Bee  Ratification. 

s'tatutes  cited. 

United  States  Statutes. 

Act  of  September  24,  1789  JudU 
ciary  (1  IT.  8.  76,  Ret. 
Stat.  §668),  166,  869 

{Rev.  Stat,  §721),  868 

(Rev.  Stat.  §758,)  415 

February  18, 1798  (1  U.  8. 
805  Rev.  Stat.  §6278),      414 

March  2,  1799  (1  U.   8. 
646,  Rev.  Stat.  §2809), 
'Customs  Revenue,  9 

July  29, 1850  (9  U.  S.  440 
Rev.  Stat.  §4192), 
Recording  Conveyances.  484 

Marcii  8,  1851    (9   IT.  S, 
635,  Rev.  Stat.  §4288), 
Limitation  of  liability.     818 

July  29,  1860  (9  U.S.  440, 
Hev.  Stat.  §4192), 
Registration  of  vessels.  484 

December  28,  1862  (10  U. 
S.  149,  Rev.Stat.  §4186), 
Registration  of  vessels.    109 

February  26,  1863  (10  U. 
S.  164,  Rev.  Stat  §829), 
Fee  bUl.  191 

June  8,  1864  (18  U.  8. 
114,  Rev.  Stat.  §6284,     868 
§5161),  861 

Natioxial  Banks, 


«64 


INDEX. 


Ad  of  Jane  80.  1804  (18  U.  3. 
977,  Hec.  Stat.  §8109), 
iDtemal  Revenue.  280 

February  25.  18«5  (18  IT 
8,  438.  Rev.  Stat.  542), 
•hidiciary.  540 

July  13.  1868   (14  U.  8. 
138.  BfT.  Stat.  §3409), 
luternal  Revenue.  289 

July  18,  1866  (14   U.   8. 
178.  Jifv.  Stat.  §4189), 
Customs  Revenue.  109 

February  28,  1871  (18  U. 
S.  440,  Rft.  Stat.  §4499), 
Re(ru1atin£?  steam  vessels.  251 

April  29,  1864    (13  C  8. 
58,  Rev.  Stat.  §423^), 
Rul^  of  N&vigatioiL       521 


CojrenTrnoH. 


Article  8,  Section  2, 


558 
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Act  of  March  2,  1867. 

U.  S.  Rev.  StaL  §4990,  191 

§5003,  235 

§5024,  466 

§5075,  528 

§5100,  65 

§5108,  238 

§5110,  475 

§51U,  67 

§5113,  235 

§5120,  855 

§5126,  191 

§5127,  191 
Act  of  June  22,  1874, 

18  U,  8.  178,         ^5,  29 

§9,    67,  118 

§12,  369 

§13,  870 

§18,  191 

Statutes  op  New  Tobk. 

2  R.  8.  466  (CorporationB),  172 

Code  of  Procedure,  §111.  §113,  8")8 

Chap.  482  Laws  of  1863,  (Lien),  478 

Stattjtes  of  Gbeat  Britain. 

Act  of  May  17,  1861    (24  Vict 

C.  10),  658 


STALE  CLAIM. 

1.  The  owners  of  a  schooner  filed  a 
libel  against  the  steamship  Leo, 
owned  by  a  corporation,  to  recover 
for  her  loss  by  collision.  Before 
the  trial  of  the  cause,  libels  were 
filed  against  the  Leo,  on  behalf  of 
the  seamen  on  the  schooner,  to  re- 
cover for  the  loss  of  their  effects 
by  the  collision.  No  process  was 
issued,  however,  on  these  libels  until 
nearly  five  years  thereafter,  during 
which  time  the  suit  of  the  owners 
had  been  carried  by  appeal  to  the 
Supreme  Court  of  the  United  States, 
which  had  held  both  vessels  in 
fault.  After  such  decision  pro- 
cesses were  issued  on  the  seamen's 
libels  against  the  steamship,  wluch 
still  continued  to  be  owned  by  the 
same  corporation,  although  nearly 
all  its  stock  had  in  the  meantime 
been  transferred  to  other  hands : 

Held,  That,  if  the  libellants  were 
ordinary  persons,  or  if  the  libels 
had  not  been  filed  within  a  reason- 
able time,  the  claims  would  have 
been  held  to  be  lost  by  neglect  to 

1  prosecute ;  but,  the  libellants  being 
seamen,  it  was  the  duty  of  the 
Court  of  Admiralty  to  prevent  their 

'  losing  their  claims  by  reason  of  t^e 
negligence  of  their  proctor,  if  it 
could  be  done  without  injustice ; 

That  no  injustice  would  be  done 
here  by  a  decree  in  favor  of  the 
seamen,  as  the  claimants  were  the 
same  and  were  chargeable  with 
knowledge  of  the  fact  of  the  loss  of 
the  seamen's  effects ; 
That  the  transfer  of  the  stock  of 

>  the  corporation  made  no  difference, 
for  it  could  not  be  supposed  that 
such  claims  as  these  could  have 

,      made  any  difference  in  the  value  of 

I      the  stock ; 

That  the  seamen  therefore  must 
have  a  decree  for  half  their  dam- 
ages without  interest  or  costs.  The 
Leo,  506 

'  2.  In  1872,  W.  shipped  at  Sag  Har- 
bor, N.  Y.,  as  mate  on  the  steam- 
j  boat  A.  "When  he  left  her  in  Nov- 
I  ember,  1872,  there  was  a  balance 
I  of  $40  due  him  for  wages.  In 
\     March,  1876,  he  filed  a  Ubel  against 
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the  A.  to  recover  that  balance. 
One-half  of  the  vessel  was  sold  in 
Jane,  1875,  and  the  other  hfllf  in 
February,  1876,  to  a  bona  fide  pur- 
chaser without  notice  of  the  libel- 
lant's  claim.  During  all  the  time 
before  the  filing  of  the  libel  the 
vessel  was  running  or  laid  up  in 
the  waters  about  New  York.  She 
was  in  Sag  Harbor  twice  a  week 
from  February  to  April,  1878^  In 
1875,  she  was  in  custody  of  the 
Marshal  of  the  Eastern  District,  in 
which  Sag  Harbor  is  situated,  for 
135  days,  and  was  then  bonded. 
The  libel lant  resided  all  the  time  in 
Sag  Harbor.  He  did  not  know  what 
had  become  of  the  vessel,  but  he 
made  no  effort  to  find  her  till  the 
fall  of  1874,  when  he  put  the  claim 
in  the  hands  of  the  proctor  who 
afterwards  filed  this  libel : 

Held,  That  the  libellant  had  lost 
his  lien,  by  his  laches  in  seeking  to 
enforce  it,  the  rights  of  bona  fide 
purchasers  having  intervened.  Th^ 
ArtUany  588 

SEAMAN'S  WAGES. 

1.  A  master  of  a  schooner  sailed  her  on 
shares.  A  sailor,  on  leaving  the 
vessel,  had  a  settlement  with  the 
master  and  took  the  master's  note 
for  the  amount  of  wages  due  him 
and  some  money  loaned  by  him  to 
the  maaten  The  note  was  not 
paid,  and  nine  months  after'  the 
discharge  of  the  sailor,  he  filed  a 
libel  against  the  vessel  to  recover 
his  wages.  A  settlement  had  been 
had  between  the  master  and  the 
owners  before  the  libel  was  filed : 
Heldy  That,  although  there  w§8 
no  evidence  of  a  specific  notice  to 
the  libellant  that  he  was  to.be  paid 
bv  the  master  only,  yet  under  the 
circumstances,  if  the  libellant  ever 
had  a  lien  on  the  vessel  for  his 
wages,  he  must  be  held  lo  have 
waived  it.     The  Barribard,         493 

Bee  STiiLV  Claim,  3, 

SERVIGES. 

8h  F^attd. 


SET-OFF. 

See  Bankbuptot,  8. 

STEAMBOAT. 
See  Navigation  Laws. 
STOWAGE. 
-     See  Bill  of  Lading,  8. 
SMUGGLING. 

1.  In  order  to  sustain  a  libel  agttinst 
a  vessel  for  the  recovery  of  the 
penalty  imposed  by  the  24th  sec- 
tion of  the  Act  of  March  2d,  1799 
(1  U,  S,  Stat,  at  Large,  646),  for 
the  importation  of  goods  not  en- 
tered on  the  manifest,  it  must  be 
shown  that  the  vessel  belonged  in 

.  whole  or  in  part  to  a  citizen  or  in- 
habitant of  the  United  States.  The 
value  of  the  goods  omitted  must 
also  be  shown.  TTie  Barque  Antil' 
lee,        .  9 

SUNDAYS. 

See  DxHX7lhBAGB|  1. 

T 

TAX. 

1.  A  purchaser  of  mortgaged  property 
at  a  foreclosure,  applied  to  the 
bankruptcy  Court  for  an  order  di- 
recting the  assignee  in  bankruptcy 
of  the  mortgagor  to  pay  in  full  a 
certain  tax  and  assessment  and 
water  rate  on  the  mortgaged  prem- 
ises. The  tax  was  laid  and  the 
assessment  made  before  the  pro- 
ceedings in  bankruptcy  were  com- 
menced, while  the  bankrupt  owned 
the  premises,  and  the  water  tax 
was  laid  while  they  were  occupied 
by  the  assignee  in  bankruptcy; 
Iso  applications  had  been  made  by 
the  authorities  of  the  State  for 
their  payment,  and  the  mortgagee 
had  not  put  in  any  proof  of  sudi 
claims : 

Heldy  That  the  water  tax  should 
be  paid  in  full  by  the  assignee  as  a 
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part  of  the  proper  expense  of  his  ' 
administration  of  the  estate ; 

That    the  tax  and    assessment 
should  also  be  paid  by  the  assignee  . 
in  full ; 

That  CO  formal  proof  of  debt  in  i 
respect  to  such  claims  was  needed. 
Jfoller's  cote,  526  , 

See  Prxfesxnox,  1.  i 

TELEGRAPH  CABLE. 


1.  Where  a  telo^rnph  cable,  laid 
across  the  Passaic  River  at  Newark, 
N.  J.,  under  water,  was  caught  tip 
by  the  screw  of  a  propeller  that 
backed  up  over  the  cropsing-place, 
and  was  wound  around  the  shaft, 
80  that  the  cable  was  broken  and 
damaged,  and  the  propeller  had  to 
go  on  the  dock  to  get  off  the  cable 
and  repair  damage  to  her  machin- 
ery: 

Beldy  That  the  telegraph  com- 
pany was  bound  not  only  to  lay, 
but  also  to  maintain  its  cable,  in 
such  a  way  as  not  to  interfere  with 
the  movements  of  boats  engaged  j 
In  proper  manoeuvres  at  that  place; 

That  the  boat  was  not  in  fault 
in  endeavoring  to  free  herself  from 
the  cable  by  such  devices  and  skill 
as  were  at  her  command ;  nor  for 
refusing  an  offer  of  a&sislancc  from 
,the  employees  of  the  telegraph 
company,  made  at  a  time  when  it 
was  thought  the  screw  was  cleared 
from  the  cable : 

That  the  telegraph  company 
was  liable  for  the  injury  to  the 
boat,  and  the  owners  of  the  boat 
were  not  liable  for  the  injury  to  the 
cable.  The  8.  d  C.  Transp.  Co, 
V.  The  W,  U.  Tel,  Co.,  602 


TRIAL. 
See  Nbw  Tkial,  1. 

TIME. 
See  Bankeuptot,  15. 
TOW-BOAT  AND  TOW. 

^'  *^  ^*°*'  ^^*'  ^^8  taken  in  tow  by 
the  steamboat  O.,  at  New  York, 


to  be  towed  to  Hudson,  in  the 
head  tier  astern  of  the  O.,  and  next 
to  the  outside  boat  on  the  starboard 
hand.  When  the  steaml)oat  and 
her  tow  were  off  Haverstraw,  the 
canal  boat  sank.  Her  owners  filed 
a  libel  against  the  O.,  to  recover 
their  damages.  They  alleged  that, 
a  storm  arising  on  the  passage, 
they  hailed  the  steamboat  to  give 
notice  that  the  canal  boat  was  leak- 
ing and  in  danger,  which  hail  was 
U/?ard,  but  the  steamboat  kept  on, 
no  attention  being  paid  to  the  hail, 
till  the  canal  boat  sank.  They  al- 
leged negligence,  in  that  the  boat 
was  improperly  placed  in  the  tow, 
because  her  stem  projected  beyond 
the  stems  of  the  other  boats  in  the 
tier ;  that  the  tow  should  have  been 
landed  at  Piermont,  or  at  some 
pier  above  Piermont,  or  anchored ; 
and  that  the  steamboat  should  have 
gone  to  the  east  side  of  the  river, 
as  the  wind  blew  from  the  north- 
east. On  behalf  of  the  O.,  all  neg- 
ligence  was  denied,  and  it  was  al- 
leged that  the  canal  boat  was  old 
and  rotten  aiid  easily  water-logged, 
and  sank  by  reason  of  her  being 
overladen  and  rotten,  and  that,  as 
soon  as  any  notice  was  given  of  the 
canal  boat's  being  in  danger,  eveiy 
effort  was  made  to  save  her.  It 
appeared  in  evidence  that  the 
steamboat  stopped  at  Piermont  for 
some  time,  and  took  another  boat 
in  tow,  but  no  notice  was  there 
given  from  the  canal  boat  that  she 
was  in  danger.  It  also  appeared 
that  the  hatches  of  the  canal  boat 
were  not  properly  covered,  and 
that  her  sinking  was  due  to  the 
water's  finding  its  way  into  the 
hold  through  such  open  hatches: 

Held,  That  there  was  no  peril  to 
the  boat  before  slie  reached  Pier- 
mont or  at  Piermont ;  and  that  if 
there  had  been,  it  would  have  been 
gross  negligence,  directly  causing 
the  subsequent  disaster,  that  those 
in  charge  of  the  canal  boat  did  not 
make  known  the  peril  at  Piermont, 
to  those  in  charge  of  the  j^teamboat, 
for  which  they  had  ample  oppor- 
tunity ; 

That  the  sinking  of  the  boat  was 
caused  by  the  hatches  of  the  boat 
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not  being  kept  properly  ooTered ; 
and  that,  although  this  was  not  set 
up  as  a  defence  in  the  answer,  yet, 
as  the  evidence  was  not  objected 
to  when  offered,  it  must  be  held  to 
establish  fault  on  the  part  of  the 
canal  boat,  contributing  to  the 
disaster; 

That  there  was  no  negligence  on 
the  part  of  the  steamboat  in  placing 
the  boat  where  she  was  placed,  al- 
though the  master  of  the  steam- 
boat, according  to  his  own  testimo- 
ny, thought  the  boat  was  old  and 
weak,  and  was,  therefore,  bound 
to  use  great  precaution  in  towing 
her; 

That  there  was  no  negligence  on 
the  part  of  the  steamboat  in  not 
going  up  on  the  east  side  of  the 
river,  or  in  not  leaving  the  canal 
boat  at  Piermont ; 

That,  on  the  facts,  although 
those  on  the  canal  boat  signalled 
the  steamboat  as  soon  as  the  peril 
commenced,  such  signals  were  not 
seen  or  heard  from  the  steamboat 
until  a  late  period  ; 

That,  as  the  disaster  was  due  to 
the  uncovered  condition  of  the 
hatches,  and  those  on  the  steam- 
boat were  not  informed  of  such 
dangerous  condition,  and  did  not 
hear  the  signals,  because  the  boat 
was  so  far  astern,  in  a  place  in 
which  she  was  put  without  the  ex- 
pression of  any  denre  on  the  part 
of  her  captain  to  be  placed  along- 
side of  the  steambcMit,  where  he 
could  communicate  with  her  more 
easily,  the  Court  must,  though  with 
some  hesitation,  acquit  the  steam- 
boat of  any  negligence  contributing 
to  the  disaster,  and  the  libel  must 
be  dismissed.     The  Omopgo,       129 

%,  A  schooner  at  anchor  in  the  St. 
Cl^  river  was  struck  l)y  another  ' 
sdiooner  in  tow  with  two  more  of 
the  tug  boat  M.  which  had  the  con- 
trol of  them,  each  being  manned 
by  her  own  crew.  When  the  col- 
Ilaon  was  imminent,  the  master  of 
the  tug  gave  directions  to  the  crews 
of  the  tow : 

Seid,  That  in  the  absence  of  any 
proof  as  to  the  agreement  for  the 
service  or  as  to  usage  on  the  river, 


it  could  not  be  said  that  the  tug 
was  under  control  of  the  vessels 
constituting  her  tow ; 

That  under  the  circumstances  it 
was  negligence  for  the  tug  to  at- 
tempt to  pass  the  bend  with  more 
than  one  vessel  in  tow  and  that  this 
could  have  been  known  in  season 
to  have  avoided  the  collision; 

That  the  tug  was  the  principal 
in  the  transaction.    The  SidcUIow, 

228 

8.  A  contract  was  made  on  behalf  of 
a  tue-boat  to  tow  a  canal-boat  from 
the  foot  of  Fourteenth  street,  East 
River,  to  One  Hundred  and  Thir- 
ty-first street,  North  River,  and 
there  leave  her  in  a  safe  and  suit- 
able place  for  the  discharge  of  her 
cargo.  Under  this  contract  the 
tug-boat  towed  the  canal-boat  to 
the  foot  of  One  Hundred  and  Thir- 
ty-first street.  North  River,  where 
she  was  placed  at  the  north  side  of 
a  pier.  This  was  then  a  safe  place, 
but  it  was  one  where  on  the  change 
of  the  tide  the  boat  might  be  in- 
jured by  ice.  Demand  was  made 
of  the  captain  of  the  tug-boat  that 
he  should  place  the  canal-boat  on 
the  lower  side  of  the  pier,  but  tnis 
was  not  done  and  the  canal -boat 
moved  up  to  the  bulkhead  and  be- 
gan to  discharge  her  cargo.  About 
four  hours  after,  f  n  the  change  of 
the  tide,  ice  was  brought  down  up- 
on the  canal-boat  and  crushed  her. 
The  owners  of  the  canal-boat  and 
of  her  cargo  filed  libels  to  recover 
for  the  damage : 

HMj  That  no  breach  of  the  con- 
tract  on  the  part  of  the  tug-boat 
had  been  shown  and  that  the  libels 
must  be  dismissed.  The  I^elUe,  2^1 

4.  Where  a  canal  boat  which  had 
been  in  tow  of  a  tug  was  allowed 
to  get  adrift  and  to  strike  the  end 
of  a  pier,  but  no  damage  resulting 
was  then  discovered,  and  the  tow 
proceeded,  and  soon  after  the  boat 
was  found  to  be  sinking,  but  her 
captain  refused  to  be  towed  to  a 
place  of  safety  and  insisted  on  go- 
ing on  to  his  place  of  destination, 
and  the  canal  boat  thereafter  sunk: 
JSfeldf  That  such  refusal  relieved 
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the  tug  from  responsibility  for  the 
'  sinkiDg  of  the  boat ; 

That  the  tug  c<^>uld  not  be  held 
ll&ble  for  the  striking  of  the  pier 
by  the  c»ina)  boat,  although  it  could 
have  been  prevented,  by  diligence 
on  the  part  of  the  tug,  it  appearing 
that  the  boat  had  not  strength 
enough  to  bear  the  ordinary  con- 
tacts and  blows  inseparable  from 
navigation  in  the  harbor.  The 
Gen.  Geo,  O,  Meade,  481 

5.  Where  a  tug  towed  a  vessel 
aground  nnd  she  was  compelle^l  to 

Eay  salvage  to  another  tug  to  haul 
er  off : 

Held,  That  the  facts  proved 
showing  carelessness  on  the  part  of 
the  tug,  as  the  cause  of  the  ground- 
ing, the  vessel  was  entitled  to  re- 
cover from  her  as  damages  the  sal- 
vage ordered  by  the  Court  to  be 
paid  to  the  tug  that  drew  the  ves- 
sel off.     The  C.  2\  Ackerman,  496 

6.  Where  a  lighter  loaded  was  towed 
b^  a  tug  from  tBe  North  into  the 
£ast  River  without  slacking  speed 
upon  coming  round  against  the 
ebb  tide,  and  capsized  and  sank : 

Held,  That  the  tug  was  in  fault 
for  not  observing  the  effect  of  her 
speed  upon  coming  up  against  the 
tide,  and  slacking  when  necessary 
to  save  the  lighter.      The  Trcjan, 
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See  CoiJJSiON,  1,  17,  18. 
Lien,  6. 
Salvage,  3,  4. 

TORT. 

See  BAincRDPTOT,  15. 
Possession,  2. 

TRUST  AND  TRUSTEE. 

See  Lien,  6. 

UNITED    STATES   TREASURY. 

See  New  Tbiai^  1. 

USAGE. 

See  Bill  of  Lading,  2. 


USE  AND  0(3CUPATI0N. 
See  Lease,  1. 

USURY. 

See  CoNFLiOT  of  Laws. 
Judgment,  8. 

WAIVER. 

1.  A  debtor  by  applying  for  a  dis- 
charge waives  all  objections  to  ir- 
regularity  of  the  proceedings,  and 
his  waiver  is  binding  on  all  credi- 
tors whose  debts  are  provable. 
GeteheWa  case,  256 

2.  After  an  adjudication  of  bankrupt- 
cy, a  suit  was  brought  in  a  State 
Court  to  foreclope  two  mortgages 
on  real  estate,  which  had  been  mSde 
by  the  bankrupt.  The  suit  was 
commenced  without  obtaining  the 
leave  of  the  bankruptcy  Court. 
The  bankrupt  and  his  wife  and  the 
assignee  in  bankruptcy  were  made 
parties  defendant  and  were  served 
with  process.  The  bankrupt  aiid 
his  wife  made  default.  The  as- 
signee appeared  and  answered, 
but  afterwards  withdrew  his  an- 
swer, on  a  stipulation  that  he  should 
receive  notice  of  sale  under  the 
decree  of  foreclosure.  The  decree 
of  foreclosure  was  made  and  the 
assignee  received  notice  of  the  sale, 
as  stipulated,  and  he  himself  ad- 
vertised the  sale,  and,  at  the  sale, 
the  premises  were  bought  by  tJie 
mortgagee.  The  mortgagee  then 
applied  to  this  Court  for  an  order 
that  the  purchase  price,  less  the  ex- 
penses of  the  suit  and  the  sale,  be 
taken  to  be  the  ascertiuned  value 
of  the  premises,  under  the  provis- 
ions of  §5075  of  the  Revised  Stat- 
utes, and  be  the  amount  to  be 
deducted  from  the  dalm  of  the 
mortgagee  against  the  estate  of  the 
mortgagor: 

HM,  That  the  provision  of  §50- 
75  of  the  Revised  Statutes,  that  the 
property  covered  by  a  mortgage 
shall  be  sold  in  such  manner  as  the 
bankruptcy  Court  shall  direct,  is  a 
provision  for  the  benefit  and  pro* 
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lection  of  the  niueciired  crediton 
rq)re8ented  bj  the  assigDee,  and 
he  ma^,  for  himself  and  them, 
waive  it ; 

That  the  action  of  the  assignee 
amounted  to  a  waiver  of  such  pro- 
vision, in  this  case.     Molier'i  ease, 

626 

Bee  Possession,  2. 

WHARFAGE. 

1.  A  steamboat,  owned  by  the  munici- 
pality of  the  city  of  New  York, 
and  employed  in  tran^rting  the 
harbor  police,  is  exempt  from  lia- 
bility to  seizure  to  enforce  a  claim 
for  wharfage  in  the  Admiralty. 
The  Seneca,  609 

WITNESS. 

1.  It  having  been  testified  in  bank- 
ruptcy  proceedings,  that  the  bank- 


nipt  had  loet  alaige  som  of  money, 
a  short  time  before  his  bankruptcy, 
in  a  gambling-house  kept  by  B. 
and  VL  at  No.  16  West  24th  Street, 
New  York,  B.  and  M.  were  sum- 
moned  to  appear  before  the  regis- 
ter for  examination.  The  ques- 
tion was  put  to  B. :  "What  year 
was  it  you  removed  from  Na  16 
West  24th  Street  ?"  B.  refused  to 
answer,  on  the  ground  that  the  an- 
swer to  the  question  would  tend  to 
criminate  him.  The  question  was 
put  to  M.  :  *'Did  you  ever  reside 
at  No.  16  West  24th  Street  ?"  M. 
refused  to  answer  on  the  same 
ground: 

HeU^  That  the  witnesses  were 
privileged  from  answering  the 
questions.     Graham'e  mm,        419 

See  Attobnbt,  2. 

Pbaotiob  (Baitkbuptot)^ 
12, 18. 
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